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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FCOLEY, Judge: On May 29, 1998, respondent issued Witehouse
Partners (Witehouse) two notices of final partnership
adm ni strative adjustnent that reflected adjustnents to
Wi t ehouse's partnership returns for the taxable years that ended

Decenber 31, 1993 and 1994. On June 12, 1998, Harry d stein,



Wi t ehouse's tax matters partner, petitioned the Court to
redeterm ne respondent's adjustnents to partnership itens.
Wi t ehouse' s princi pal place of business was Mrristown, New
Jersey, at the tine the petition was fil ed.

After concessions, the remaining issue for decision is
whet her proceeds relating to the sale of 28 devel oped lots are
ordi nary inconme or capital gain.

FI NDI NGS OF FACT

Petitioner has been a real estate devel oper for over 30
years and has operated his business through several entities,
i ncluding QLS Corp. (OLS), Hanptons Joint Venture (HJV), and
Wi t ehouse. I n 1983, OLS, as a nom nee for HJV, acquired 97
acres (Marlboro tract) in Marl boro Townshi p, New Jersey. HIV
subdi vided the Marlboro tract into 133 lots. |In 1986, HIV
constructed single-famly hones on 77 of these lots and sold them
to individual honme buyers.

Begi nning in 1986, honmeowners, dissatisfied with the
wor kmanshi p of the honmes, filed | awsuits agai nst HIV and
petitioner, and litigation ensued between HIJV and Marl boro
Township (i.e., relating to subdivision approval granted to HIV).
As a result, HIV's and petitioner's reputations as honme buil ders
were tarni shed, HIV could not get the requisite nunicipal

approval for further devel opnent, and HJV cl osed its nodel hones
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and ceased devel opnent of the remaining 56 lots (i.e., 133 lots
mnus 77 lots that were devel oped and sol d).

In 1987, petitioner asked several devel opers whether they
were interested in purchasing the 56 lots. On February 10, 1988,
nmore than a year after it ceased devel oping the Marl boro tract,
HJV sold the 56 lots to Eli and Sol Kraner, real estate
devel opers and principals of the Kramer G oup. The Kraners
operated their real estate devel opnent business through several
entities. The contract between HIV and the Kranmers delineated
that the 56 lots would be sold in three transactions. On My 5,
1988, 17 lots were sold for $2,650,000. On May 15, 1989, 20 lots
were sold for $3,230,000, payable partially in cash with the
bal ance secured by a note and a nortgage on a portion of the 20
lots. The sale of the remaining 19 |ots was schedul ed to occur
on May 6, 1991.

Sonetinme after the 1989 sale, the Kraners began experiencing
financial difficulties and asked petitioner to renegotiate their
contract wwth HJV, but petitioner refused. On February 15, 1991
the Kranmers defaulted on the note and nortgage relating to the
1989 sale. On March 8, 1991, the Kramers filed a conpl aint
against HIV in the Chancery D vision of the Superior Court of New
Jersey, claimng msrepresentation relating to the contract and
seeking rescission of the 1991 sale. HIV filed a counterclaim

for damages relating to the Kranmers' breach of contract. Under



the Superior Court's Cctober 27, 1992, final judgnment, HIV
recei ved the anmount due under the ternms of the note and nortgage
relating to the 1989 sale, and it received interest and nom nal
damages relating to the inconplete 1991 sale. Both parties filed
notices of appeal. In its appeal, HIV requested additional
damages relating to the inconplete 1991 sal e because, due to the
current depressed real estate market, the 19 lots would sell for
an anmount nuch | ower than provided in the original contract.

On Decenber 30, 1992, the parties entered into a settlenent
agreenent relating to the remaining lots. Pursuant to the
settl enment agreenent, the Kraners conveyed 9 undevel oped | ots
fromthe 1989 sale, and HIV conveyed 19 lots fromthe sale
schedul ed to occur in 1991, to Wi tehouse, a partnership created
in 1984 and conposed of petitioner, the Astein Famly
Partnership and HEAB-O (i.e., an S corporation owned by
petitioner). Petitioner believed that the settl enent agreenent
was the only feasible way to di spose of the lots (i.e., because
of the pending appeal of the Superior Court's decision Witehouse
coul d not convey clear title and, even if Whitehouse had cl ear
title, the real estate nmarket for undevel oped | ots was depressed)
and resolve the dispute wwth the Kraners (i.e., due to the
Kraners' financial difficulties, it was unlikely that they could
pay any judgnent in full). In addition, petitioner wanted to

avoi d payi ng additional |egal expenses relating to the appeal.



Wi t ehouse held title to the 28 lots, provided financing to the
Kramers, and received 96 percent of the net proceeds fromthe
sale of the lots, while the Kranmers perfornmed all activities
necessary to devel op, market, and sell the lots and received 4
percent of the net proceeds. During 1993 and 1994, the devel oped
| ots were sold to honme buyers.
OPI NI ON

Respondent contends that Whitehouse's share of the 1993 and
1994 proceeds relating to the sale of the 28 |ots was ordi nary
incone. Petitioner contends that the proceeds were capital gain.
Under section 1221(1), the term"capital asset" does not include
property held by a taxpayer primarily for sale to custoners in
the ordinary course of the taxpayer's trade or business.! There
is no fixed formula or rule of thunb for making this

determ nation, and each case nust rest upon its own facts. See

Kaltreider v. Comm ssioner, 255 F.2d 833, 838 (3d G r. 1958),

affg. 28 T.C. 121 (1957); see also Mauldin v. Conm ssioner, 195

F.2d 714, 716 (10th Cr. 1952), affg. 16 T.C 698 (1951).
Al t hough HIV originally acquired the Marlboro tract to build
single-famly hones to be sold in the ordinary course of its real

estate devel opnent busi ness, Wi tehouse, as HIJV' s successor, did

1 Al section references are to the Internal Revenue Code
in effect for the years in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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not hold the 28 lots for that purpose. The lawsuits filed by the
homeowners and Marl boro Township forced HIV to abandon its pl ans
to sell developed lots to individual hone buyers. See, e.g.,

Eline Realty Co. v. Comm ssioner, 35 T.C. 1 (1960) (holding that,

because a taxpayer's intent is subject to change, the determ ning
factor relating to a taxpayer's intent is the purpose for which
the property is held at the tine of sale). HIV' s primary

objective fromthis point on was to di spose of the 56 undevel oped

lots, and the contract with the Kranmers was intended to allow HIV
to achieve its objective. The Kranmers, however, breached the
1988 contract, and the subsequent litigation resulted in the
settl enment agreenent.

The settl enent agreenent allowed the Kranmers to continue to
devel op and sell the 28 lots and all owed Whitehouse to conplete
the contract entered into by HIV. In addition, Witehouse would
not have to incur additional |egal expenses. Witehouse held the
lots to facilitate the conpletion of the sale to, and resol ve the
di spute with, the Kraners. The |lots were not held by Whitehouse
primarily for sale to custoners in the ordinary course of its
busi ness. Accordingly, the proceeds relating to the sale of the
28 devel oped I ots are capital gain.

Respondent contends that the Kranmers' activities are inputed
to Wi tehouse, and, as a result, Whitehouse held the lots for

sale to custoners in the ordinary course of business. W



conclude that the relationship between the Kraners and Wit ehouse

is irrelevant because \Witehouse was seeking only to dispose of a

capital asset when it sold the lots. See, e.g., Estate of Mindy

v. Comm ssioner, 36 T.C. 703 (1961) (holding that the activities

of a taxpayer, including the activities of an agent inputed to

t he taxpayer, taken together with all other facts, nust place the
taxpayer in a business so that the property in question can be
said to be held by the taxpayer for sale to custoners in his

business); cf. Kaltreider v. Conm ssioner, supra (noting that the

t axpayers sold property to their closely held corporation to

devel op and sell); Bauschard v. Comm ssioner, 31 T.C 910 (1959)

(hol ding that the taxpayer's activities were sufficient to place
himin the real estate devel opnent business), affd. 279 F.2d 115
(6th Cir. 1960).

Contenti ons we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




