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OPI NI ON
PER CURI AM

Plaintiffs Sol onon and Marie Pil z appeal the district court's Fed.
R Cv. P. 12(b)(6) dismssal of their <clainms against the
def endant s,

t he Federal Deposit |nsurance Corporation (FDIC) (which had been
substituted for Perpetual Savings Bank, F.S.B. (Perpetual))1l and
Sen-

tinel Title Corporation (Sentinel). The sole issue presented by
this

appeal is whether the Pilzes' clains agai nst the FDI C and Senti nel ,
as alleged in their conplaint, are barred by Maryland's genera
t hree-

year statute of limtations. See Ml. Code Ann., Cs. & Jud. P. 8§ 5-
101. The district court held that the clains were barred because
t he

Pilzes had "actual notice" of their clainms against the FD C and
Senti -

1 Because Perpetual was in receivership at the tinme the Pilzes
filed their

conplaint in Maryland state court, the Resolution Trust Conpany
(RTQ)

was substituted for Perpetual as a defendant pursuant to the
Fi nanci al

Institution Reform Recovery, and Enforcenent Act of 1989 ( Fl RREA)
Pub. L. No. 101-73, 103 Stat. 183 (codified as anended i n scattered
sec-

tions of 12 and 18 U.S.C.). Accordingly, the RTCrenoved the acti on
to

the United States District Court for the District of Maryland
pursuant to

12 U.S.C. 8§ 1819(b)(2)(A) and 28 U . S.C. § 1441(b). After the RTC
was

di ssol ved, the FDI Cwas substituted as t he defendant i n Perpetual's



pl ace. See 12 U.S.C. § 1441a(m(2).
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nel nore than three years before filing suit and thus, the district
court

di sm ssed the conplaint pursuant to Fed. R Cv. P. 12(b)(6).
Because

the district court erred when it determned that, as a matter of
| aw, the

Pilzes had actual notice of their clainms against the FD C and
Sent i nel

nore than three years before they filed their conplaint in state
court,

we vacate the district court's dism ssal of the Pilzes' clains and
remand the case to the district court for further proceedings
consi st ent

with this opinion.

In their conplaint, the Pilzes alleged that in early January 1992
they met wwth a representative of Perpetual in order to refinance
their

house, which is |located at 6415 Dry Barl ey Lane, Colunbia, Mary-
land (the Property). During that neeting, the Pilzes gave
Per petual 's

representatives an unrecorded deed to the Property dated Novenber
7, 1991, which would have transferred ownership in the Property
from Solomon Pilz, Marie Pilz, and Charles Osterwald as joint
tenants

to Solomon Pilz and Marie Pilz as joint tenants. At the neeting,
Per -

petual told the Pilzes that they would be able to refinance the
Property

and assured themthat, since they were marri ed, a new deed woul d be
prepared by Sentinel which would title the Property in them as
"hus-

band and wife" or tenants by the entireties. See (J.A 7).

During the nonth of January 1992, the Pil zes recei ved several doc-
uments in preparation for the | oan cl osi ng whi ch was schedul ed for
February 3, 1992. These docunents included a title insurance
bi nder,
dated January 29, 1992, wherein Sentinel represented to Perpetual
that the Property was to be titled in the Pilzes as"husband and
wfe. "2
See id.

At the February 3, 1992 cl osing, the Pil zes received the usual | oan
cl osi ng docunents relevant to the refinancing of their nortgage.
The

Pilzes also executed the deed, as prepared by Sentinel, which
vest ed

title to the Property in themas joint tenants and not as tenants
by the




21t is not clear fromthe conpl aint whether the Pilzes were given
access to the title insurance binder at or before the February 3,
1992 cl os-

i ng. However, under normal circunstances thetitle insurance binder
woul d have been avail able to them at cl osing.
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entireties. However, in their conplaint, the Pilzes assert that
t hey

bel i eved t he deed prepared by Senti nel and execut ed on February 3,
1992 conveyed the Property to themas "husband and wi fe" or tenants
by the entireties, consistent with Perpetual and Sentinel's
assur ances.

They al so assert that none of the above-nenti oned docunents gave
t hem any reason to suspect otherwi se. Further, the Pilzes claim
t hey

di d not knowthe |l egal distinctions between a husband and wi fe own-
I ng property as joint tenants as opposed to their owni ng property
as

tenants by the entireties.

Subsequently, in 1994, Solonon Pilz had a judgnment recorded

agai nst himfor $63,000. As aresult of the fact that the Property
was

deeded to the Pilzes as joint tenants, rather than as tenants by
t he

entireties, the judgnent creditor allegedly threatened to enforce
hi s

j udgnent agai nst Sol onon Pil z by attaching his one-half interest in
the Property. In order to keep the judgnent creditor fromsecuring
a

lien on Solonon Pilz's one-half interest in the Property, the
Pil zes

secured a loan fromrel atives to satisfy the $63, 000 j udgnent. Due
to

various other costs, including interest and attorneys' fees
necessi tated

by the loan fromrelatives, the Pilzes claimthey have suffered
$81,044 in damages allegedly due to Perpetual and Sentinel's
pr of es-

sional negligence, negligent m srepresentation and breach of an
express warranty. In sum the Pilzes claimthat they did not know
until the $63, 000 judgnent was entered agai nst Sol onon Pilz that
Per petual and Senti nel had not perfornmed as prom sed and t hus, they
di d not know until sonme point in 1994 that the Property was deeded
tothemw th the | egal significance of ajoint tenancy, rather than
a

tenancy by the entireties.

On the basis of the facts alleged above, the Pilzes filed a
conpl ai nt

agai nst Perpetual and Sentinel in the Grcuit Court for Baltinore
County, Maryland on Novenber 15, 1995. In that conplaint, the

Pil zes raised various clains, including professional negligence,

negli -

gent m srepresentation, and breach of an express warranty, all of
whi ch revol ve around Perpetual and Sentinel's alleged failure to
fur-

ni sh a deed conveying the Property to the Pilzes as tenants by the
entireties or "husband and wife." After the matter had been renoved



to federal district court and the FDIC was substituted for
Per pet ual ,

the FDIC, wthout answering the conplaint, filed a notion to
di sm ss

the Pilzes' conpl aint assertingthat: (1) the district court | acked
juris-



diction over the Pilzes' clains because they failed to exhaust

their

adm nistrative renedies as required by 12 U.S. C. § 1821(d), and (2)

the clains stated in the conplaint were barred by Maryland's
gener al

three-year statute of limtations, see Ml. Code Ann., Cts. & Jud.

P.

8§ 5-101. 3 Thereafter, the district court stayed the matter so the
Pil zes

could pursue their adm nistrative renedi es agai nst the FDIC. Once
the Pilzes had exhausted their clains as required by 12 U S. C

§ 1821(d)(5), and the district court had lifted the stay, the
di strict

court reviewed the Pil zes' cl ainms de novo, see Brady Dev. Co., Inc.

V. Resolution Trust Co., 14 F.3d 998, 1003 (4th Cr. 1994).

After reviewwng the nerits of the Pilzes' conplaint, the district
court dismssed the Pilzes' clains against both the FD C and
Senti nel

pursuant to Fed. R Civ. P. 12(b)(6), concluding that the Pil zes
knew

or shoul d have known they had cl ai ms agai nst the FDI C and Senti nel

whi ch arose nore than three years before Novenber 15, 1995. 4 Spe-
cifically, thedistrict court reasoned that because: (1) the Pil zes
knew

t hat t he Novenber 7, 1991 unrecorded deed provi ded for the convey-

ance of the Property to themas joint tenants rather than tenants
by the

entireties, and (2) the February 3, 1992 deed actually titled the
Pr op-

erty to themas joint tenants, they should have been put on at

| east "in-

quiry notice" of the manner in which the Property was actually
titled

in them

W review de novo whether the FDIC and Sentinel are entitled to
a dism ssal of the Pilzes' conplaint for failure to state a claim
upon

which relief could be granted. See Schatz v. Rosenberg, 943 F. 2d
485,

489 (4th Cir. 1991), cert. denied, 503 U S. 936 (1992). Wen
revi ew

3 Ml. Code Ann., Cs. &Jud. P.§8 5-101 states that unl ess ot herw se
provided, "[a] civil action at law shall be filed within three
years from

the date it accrues . . . ."

4 Al though Sentinel never filed a notion to dismss, the district
court

concl uded that because the Pilzes' clains agai nst both defendants



arose
on the sanme day (the loan closing held on February 3, 1992) and
because

that day was nore than three years prior to the date they filed
their suit

in Maryland state court (Novenber 15, 1995), their suit was tine
barred

as to both the FDIC and Senti nel .
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ing a notion to dismss for failure to state a claim factual
al | egati ons

nmust be construed liberally in favor of the plaintiffs. See
Battlefield

Bui lders, Inc. v. Swango, 743 F.2d 1060, 1061-62 (4th G r. 1984).
Ve

will affirma dismssal pursuant to Rule 12(b)(6) only when it
appears
beyond doubt that the plaintiffs can prove no set of facts in
support

of their clainms which would entitle themto relief. See Conley v.

G bson, 355 U.S. 41, 45-46 (1957).
1.

The parties do not dispute that Maryland' s three-year statute of
limtations applies tothis case. Nor is there any di spute that the
st at -

ute of limtations issue with regard to notice is dispositive of
t he

FDIC and Sentinel's entitlenent to a dism ssal of the Pilzes'
cl ai s

under Rule 12(b)(6). Pursuant to Maryland's general three-year
st at -

ute of limtations, the Pilzes' clains against the FD C and
Sentinel are

tinme barred if the district court was correct in determ ning that
t he

Pi |l zes shoul d have been aware that the Property was not conveyed to
themas tenants by the entireties or "husband and wi fe" on February
3, 1992. However, the Pilzes' clains are not tine barred if they
only

recei ved actual notice of their clainms when the $63, 000 judgnment
was

entered agai nst Sol onon Pilz. Thus, this appeal boils down to the
sin-

gl e question of when the Pilzes knew, or reasonably shoul d have

known, under Maryland | aw, that the deed they executed on February
3, 1992 did not title the Property in them as tenants by the
entireties

or "husband and w fe."

According to Maryl and's di scovery rule, the Pilzes' clains agai nst
the FDI C and Sentinel accrued when the Pilzes knew or reasonably
shoul d have known that Perpetual and Sentinel did not abide by
their

obligation to convey the Property to them as tenants by the
entireties

or "husband and wife" (i.e., when the Pilzes had actual notice of
their

clainms). See Poffenberger v. Risser, 431 A 2d 677, 680-81 (M.
1981). Constructive notice is not sufficient according to
Maryl and' s




discov§ry rule and therefore, the nere existence of the "joint
fgﬂgﬂgge inthe Pilzes' deed is not sufficient by itself to start
ngigh21élock running on the Pilzes' clains. See id. Instead, there
Hgié been sone "fact or circunstance"” which should have | ed the

Pilzes, through the exercise of due diligence, to engage in a
Lﬁéh??; and thereby discover the defect in the deed. See id. at



Pof f enberger, the sem nal case on Maryland's "discovery rule,"”
itself involved a defect in the plaintiff's chain of title about
whi ch the

Maryl and Court of Special Appeals determ ned that Poffenberger
shoul d have had constructive notice. See Poffenberger v. R sser,
421

A.2d 90, 92 (Md. Ct. Spec. App. 1980), rev'd, 431 A 2d 677 (M.
1981).5

However, the Maryl and Court of Appeals rejected the |lower court's
constructive notice theory and concluded that there was a genui ne
i ssue of fact regardi ng whether Poffenberger had actual notice of
Ri sser's negligence in not centering the house on his lot. See
Pof f enberger, 431 A 2d at 679-81. Specifically, the Maryl and Court
of Appeal s reasoned t hat despite the records in his chain of title,
Pof -

f enber ger was not necessarily put on "actual notice" that his house
violated the side-lot restriction. See id. at 681. The Maryl and
Court

of Appeal s did not even find that Poffenberger shoul d have been put
on "inquiry notice" by what the | ower court terned "the obviously
of f-center” house coupled with the restriction contained in his
chain

of title. Seeid. In short, the Maryl and Court of Appeal s concl uded
that the reasonabl eness of Poffenberger's reliance on Risser's
exper -

tise as a builder and his trust in Risser's ability to center the
house

on his property was a question of fact that a jury must resol ve.
See

id. at 680-81.

Fol | ow ng the Poffenberger decision, Maryland courts have applied
the "discovery rule” in such a manner that makes it difficult for

a

defendant to secure judgnent as a matter of |aw on the issue of
notice

as it pertainstothe statute of limtations. See generally, O Hara
V.

Kovens, 503 A 2d 1313, 1320 (Md. 1986) ("Wether or not the plain-

51n that case, the Poffenbergers purchased alot in an undevel oped
sub-

division from a devel oper in August 1972. The subdivision was
subj ect

to aresidential setback restriction of fifteen feet fromside-| ot
i nes. See

431 A . 2d at 678. That restriction was clearly set forth on the
recor ded

sub-di vi sion plat to which the Pof fenbergers had ready access. See
id.

The Pof f enbergers then contracted with Ri sser to build a house for
t hem

whi ch was to be "centered" on the ot so as not to run afoul of the



fifteen

foot side-lot restriction. See id. In March 1976, the nei ghboring
| ot was

surveyed prior to a house being constructed on that site and M.
Pof f en-

berger all egedly di scovered, for the first time, that his house was
bui l't

|l ess than eight feet from the neighboring property line, in
viol ation of the

side-lot restriction. See id.



tiff's failure to discover his cause of action was due to failure
on his

part to use due diligence, or to the fact that defendant so
conceal ed

the wong that plaintiff was unable to discover it .. . 1is
ordinarily a

question of fact for the jury." (quoting Faust v. Hosford, 93 N W
58,

59 (lowa, 1903)). Even when plaintiffs have sone reason to suspect
they may have a claim Maryland courts have been unwilling to
resolve the notice issue as a matter of |aw, especially when a
plaintiff

has relied on the defendant's or sone ot her skill ed person's assur-
ances that there was no probl em See Baysinger v. Schm d Prod. Co.,
514 A.2d 1, 4 (Md. 1986) (Because a doctor told the plaintiff that
an

I ntrauterine devi ce was nost |ikely not causi ng her abdom nal pain,
"[w] het her a reasonably prudent person shoul d then have undert aken
a further investigation is a matter about which reasonabl e m nds
coul d

differ . . . ."); DeGoft v. Lancaster Silo Co., Inc., 527 A 2d
1316,

1325-26 (Md. Ct. Spec. App. 1987).

The DeG oft case is particularly instructive on the difficulty a
def endant has, under Maryland |law, to secure judgnent as a matter
of l'awagainst a plaintiff on a notice based statute of linmitations
I ssue.

In DeGoft, thetrial court concluded that the plaintiff was put on
inquiry notice in 1977 when his neighbors told himthat the silo
t he

def endant had built for hi mwas | eaning. See id. at 1318. Wth that
inmnd, thetrial court determ ned that reasonabl e m nds coul d not
differ on the notice issue because DeGoft hinmself called the
def en-

dant to conplain about the |eaning, thereby denonstrating his
"act ual

know edge" of the problem See id.

The Maryl and Court of Special Appeals disagreed. See id. at 1325.
Specifically, the Maryl and Court of Speci al Appeal s concl uded t hat

a reasonabl e jury coul d concl ude that DeG oft was entitled to rely
on

Lancaster's assurances that the silo was properly constructed,

t her eby

putting his suspicions to rest:

It may be that an ordinary and prudent person . . . would
have di sregarded [Lancaster's] assurances . . . [a]nd it may
be that the . . . extent of the leaning . . . was so marked
t hat

an ordinary and prudent person woul d have concl uded t hat
some fault on the part of [Lancaster] m ght have been the



cause of the |eaning.



But these were matters for the trier of fact to deternm ne
on a record nore anple than that before the court

ld. at 1326.

After considering Poffenberger, Baysinger, and DeGoft, and the
manner i n which Maryl and courts have applied the "discovery rule,”
it becones clear that the district court erred when it resolved t he
noti ce i ssue against the Pilzes as a matter of lawat this stage of
t he

proceedings. It is true that the Pilzes knew the Novenber 7, 1991
unrecorded deed would have transferred the Property to them as
"] oi nt
tenant s,
Feb-
ruary 3, 1992 deed al so used the term "joint tenants." However,
based

on the assurances allegedly given by Perpetual and Sentinel, the
Pil zes have all eged facts which entitle themto avoid a di sm ssal
of

their clainms pursuant to Rule 12(b)(6). The Pilzes' know edge of
t he

underlying events was no nore pronounced than Poffenberger's
know edge that his house was not centered on his property, or
DeGroft's "actual know edge” that his silo was poorly constructed,
even after his neighbors told him that it was |eaning.
Specifically, the

Pi | zes coul d possi bly establish that they were relying on Per pet ual
and

Sentinel's expertise to draft a deed in accordance wi th Perpetua
and

Sentinel's own assurances.

and that the Pil zes at | east shoul d have known that the

In sum this was not one of the small nunber of cases that was ripe
for dismssal pursuant to Rule 12(b)(6). See Rogers v.
Jefferson-Pil ot

Life Ins. Co., 883 F.2d 324, 325 (4th GCr. 1989) ("In our view,

é'RuIe 12(b)(6) notion should be granted only in very limted
circum

stances."). W are not passing on the overall nerits of the Pil zes'
cl ai s, nor forecasting their possible success at the summary j udg-
ment stage, or before a jury, should the case proceed that far

| nst ead,

we sinply conclude that the Pilzes are entitled to go forward with
their case because the conplaint sets forth sufficient facts such
t hat

it survives a notion to dism ss.

V.

For the reasons stated herein, we vacate the district court's dis-
m ssal of the Pilzes' clainms pursuant to Fed. R Cv. P. 12(b)(6)



and



remand the case to the district court for further proceedings

consi st ent
with this opinion.

VACATED AND RENMANDED
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