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Where b i d  bond, r e q u i r e d  t o  be s u b m i t t e d  by 
i n v i t a t i o n  f o r  b i d s ,  does  n o t  d e s i g n a t e  a 
s u r e t y  and o n l y  i n d i c a t i o n s  of i d e n t i t y  of 
s u r e t y  a r e  an i l l e g i b l e  s i g n a t u r e  and 
c o r p o r a t e  s e a l ,  and accompanying documen t s  
do n o t  c l e a r l y  r e l a t e  to  t h i s  procurement ,  
t h e  agency p r o p e r l y  de te rmined  t h e  bond to  
be d e f e c t i v e  and t h e  b i d  nonrespons ive ,  
because i t  i s  not  c l e a r  t h a t  a s u r e t y  
i n t e n d s  t o  be bound. 

Minor i ty  E n t e r p r i s e s ,  I n c .  ( M E I ) ,  p r o t e s t s  t h e  
award of  a c o n t r a c t  to  any one o t h e r  than i t s e l f  unde r  
i n v i t a t i o n  f o r  b i d s  (IFB) N o .  DACA31-84-6-0118,  issued 
by t h e  U.S. Army Corps of Eng inee r s  for removal o f  
a s b e s t o s  from t h e  k i t c h e n  and t h e  mechanical  rooms a t  
t h e  D e w i t t  Army Community H o s p i t a l ,  F o r t  B e l v o i r ,  
V i r g i n i a ,  MET contends  t h a t  t h e  Corps improperly 
rejected i t s  low b i d  on t h e  b a s i s  t h a t  i t s  b i d  bond 
was d e f e c t i v e .  

We deny the p r o t e s t .  

T h e  IFB required each b i d d e r  t o  s u b m i t  w i t h  i ts  
b i d  a b i d  bond ( S t a n d a r d  Form 2 4 )  i n  t h e  amount of  20 
p e r c e n t  of i ts  t o t a l  b i d  p r i c e  o r  $3 m i l l i o n ,  whichever 
was less .  T h e  b i d  bond p e n a l t y  amount could  be expressed  
e i t h e r  i n  d o l l a r s  and cents  o r  a s  a p e r c e n t a g e  of t h e  
t o t a l  b i d  p r i c e .  

The  Corps r e c e i v e d  f o u r  b i d s ,  one of w h i c h  was 
withdrawn d u e  to  a m i s t a k e  i n  b id .  MEI's b i d  was t h e  
lowest of t h e  remaining b i d s .  I t s  b i d  was accompanied by 
a b i d  bond w h i c h  a t  t h e  top of  t h e  form i d e n t i f i e d  MET a s  
t h e  p r i n c i p a l ,  b u t  t h e  s p a c e  provided  immediately below 
t h a t  for  t h e  name and b u s i n e s s  a d d r e s s  of  t h e  s u r e t y ( i e s )  
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was l e f t  b l ank .  T h e  bond i n d i c a t e d  t h a t  t h e  p e n a l  amount 
was 20 p e r c e n t  o f  t h e  b i d  p r i c e  and was not t o  exceed  
$100,000.  T h e  bond was s i g n e d  o n  b e h a l f  o f  t h e  p r i n c i p a l  
by David G i u l i a n i ,  who was i d e n t i f i e d  a s  " P r e s i d e n t . "  T h e  
s p a c e  f o r  t h e  s i g n a t u r e  o f  i n d i v i d u a l  sure t ies  was l e f t  
b l a n k .  I n  t h e  s p a c e  f o r  t h e  s i g n a t u r e  o f  c o r p o r a t e  s u r e t y  
there  was a s i g n a t u r e ,  b u t  i t  was i l l e g i b l e  and t h e  
s p a c e s  p r o v i d e d  f o r  name and a d d r e s s ,  s t a t e  of i n c o r p o r a -  
t i o n ,  l i a b i l i t y  l i m i t ,  and typed  name and t i t l e  o f  t h e  
p e r s o n  s i g n i n g  were a l l  1 e f t . b l a n k .  I n  t h e  a d j o i n i n g  s p a c e  
f o r  a c o r p o r a t e  s e a l  t h e r e  was a b a r e l y  r a i s e d  i m p r e s s i o n  
which was a l s o  i l l e g i b l e .  A t t a c h e d  to MEI's b i d  bond was 
a U n i o n  Indemni ty  I n s u r a n c e  Company of N e w  York ( U n i o n )  
power of  a t t o r n e y  form,  a p p o i n t i n g  s e v e r a l  i n d i v i d u a l s  a s  
a t t o r n e y ( s ) - i n - f a c t  w i t h  t h e  a u t h o r i t y  t o  s i g n  bonds not 
e x c e e d i n g  S600,OOO o n  b e h a l f  o f  U n i o n ,  and a f i n a n c i a l  
s t a t e m e n t  o f  U n i o n .  T h e  power o f  a t t o r n e y  form,  a photo-  
copy,  i n c l u d e d  a s p a c e  i n  t h e  uppe r  r i g h t  c o r n e r  f o r  
d e s i g n a t i n g  a bond number, b u t  t he re  was no number pro- 
v i d e d  and ,  a c c o r d i n g  t o  t h e  agency ,  i t  appea red  t h a t  a 
number had been d e l e t e d ,  p e r h a p s  by cor rec t ion  f l u i d ,  from 
t h a t  s p a c e .  

T h e  Corps  d e t e r m i n e d  t h a t  t h e  b i d  bond was d e f e c t i v e  
b e c a u s e  t he re  was i n s u f f i c i e n t  e v i d e n c e  on t h e  f a c e  o f  t h e  
bond t o  c o n c l u d e  w i t h  c e r t a i n t y  t h a t  t h e  s u r e t y  i n t e n d e d  
to  b e  bound f o r  20 percent  o f  M E I ' s  b i d  p r i c e  a s  r e q u i r e d  
by t h e  s o l i c i t a t i o n ' s  b i d  bond p r o v i s i o n s .  T h e  Corps 
t h e r e f o r e  r e j e c t e d  M E I ' s  b i d  a s  n o n r e s p o n s i v e .  

ME1 c o n t e n d s  t h a t ,  d e s p i t e  i t s  f a i l u r e  t o  i n c l u d e  
t h e  name of U n i o n  a s  i t s  s u r e t y  o n  t h e  b i d  bond form,  
U n i o n  would i n  f a c t  b e  l i a b l e  on t h e  bond a s  w r i t t e n  s ince 
i t  was t h e  m a n i f e s t  i n t e n t  o f  t h e  s u r e t y  t o  be bound. I n  
s u p p o r t  o f  t h i s  con ten t ion ,  t h e  p r o t e s t e r  a s s e r t s  t h a t  t h e  
bond s u b m i t t e d  was e x e c u t e d  by R o b e r t  A .  N i c o s i a  o n  b e h a l f  
of Union and ,  a l t h o u g h  U n i o n ' s  name d i d  n o t  a p p e a r  on t h e  
b i d  bond form,  t h e  a t t a c h e d  power o f  a t t o r n e y  form and 
f i n a n c i a l  s t a t e m e n t  were from U n i o n  and ,  t h e r e f o r e ,  t h e  
name of t h e  s u r e t y  s h o u l d  have  been o b v i o u s .  I t  a s s e r t s  
t h a t  t h e  f a i l u r e  t o  i n c l u d e  t h e  name o f  t h e  s u r e t y  on t h e  
form is  a m i n o r  i n f o r m a l i t y .  
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ME1 a l s o  c o n t e n d s  t h a t  unde r  a p r e v i o u s  s o l i c i t a t i o n ,  
IFB N o .  DACA31-84-6-0096, t h e  Corps  a c c e p t e d  a bond w i t h  a 
s i m i l a r  d e f i c i e n c y  a f t e r  o b t a i n i n g  i n f o r m a t i o n  from t h e  
s u r e t y  and ,  t h e r e f o r e ,  s h o u l d  d o  s i m i l a r l y  h e r e .  ME1 
o f f e r s  a l e t t e r  from i t s  bonding  company w h i c h  c o n f i r m s  
t h a t  U n i o n  was e r r o n e o u s l y  o m i t t e d  a s  MEI's s u r e t y  and 
c o v e r a g e  w i t h  U n i o n  was e f f e c t i v e  a s  o f  t h e  b i d  d a t e .  

When r e q u i r e d  by t h e  I F B ,  a b i d  bond is a m a t e r i a l  
p a r t  o f  a b i d  and ,  t h e r e f o r e ,  m u s t  be f u r n i s h e d  w i t h  t h e  
b i d .  Baucom J a n i t o r i a l  S e r v i c e ,  Inc.  , B-206353, Apr. 1 9 ,  
1982, 82-1 C.P.D.  ql 356. To v iew t h e  b i d  bond require- 
m e n t  otherwise,  so a s  t o  p e r m i t  w a i v e r  o f  a b i d  bond 
r e q u i r e m e n t  or of a f a i l u r e  t o  f u r n i s h  a proper b i d  bond, 
would make i t  p o s s i b l e  f o r  a b i d d e r  t o  d e c i d e  a f t e r  open- 
i n g  w h e t h e r  o r  not t o  have  i t s  b i d  r e j e c t e d ,  c a u s e  undue 
d e l a y  i n  e f f e c t i n g  p r o c u r e m e n t s ,  and c r e a t e ,  t h rough  t h e  
s u b j e c t i v e  d e t e r m i n a t i o n s  by d i f f e r e n t  c o n t r a c t i n g  o f f i c e r s  
of w h e t h e r  wa ive r  is a p p r o p r i a t e ,  i n c o n s i s t e n c i e s  i n  t h e  - _  - 
t r e a t m e n t  o f  b i d d e r s .  - See Edw. Kocha r i an  L Company, 
1nc.--request f o r  m o d i f i c a t i o n ,  58 Comp. G e n .  516 ( 1 9 7 9 ) ,  
79-1 C . P . D .  11 325. When a b i d d e r  s u p p l i e s  a d e f e c t i v e  
bond,  t h e  b i d  i t s e l f  is r e n d e r e d  d e f e c t i v e  and m u s t  be  
r e j e c t e d  a s  n o n r e s p o n s i v e .  A t l a s  C o n t r a c t o r s ,  I n c . ,  
R-209446, Mar. 2 4 ,  1983, 83-1 C . P . D .  (1 303, r e v e r s e d  on 
o t h e r  g r o u n d s  s u b  nom. Hancon Assoc ia t e s - -Reques t  f o r  
R e c o n s i d e r a t i o n ,  B-209446.2, Apr. 29,  1983, 83-1 C.P.D. 
II 460.  T h e  d e t e r m i n a t i v e  ques t ion  a s  t o  t h e  a c c e p t a b i l i t y  
o f  a b i d  bond is  whe the r  t h e  b i d d i n g  documents  e s t a b l i s h  
t h a t  t h e  bond c o u l d  be e n f o r c e d  i f  t h e  b i d d e r  d i d  not 
e x e c u t e  t h e  c o n t r a c t .  A.D. Roe Company, I n c . ,  54  Comp. 
Gen. 271 ( 1 9 7 4 ) ,  74-2 C.P.D. W 194. 

I n  t h i s  case,  r e a d i n g  a l l  of t h e  b i d  documents  
t o g e t h e r ,  w e  b e l i e v e  t h e  b i d  bond d i d  not s u f f i c i e n t l y  
i n d i c a t e  t h e  i n t e n t  o f  t h e  s u r e t y  t o  b e  bound by i t s  
terms. The s p a c e s  p r o v i d e d  f o r  d e s i g n a t i n g  a s u r e t y  on 
t h e  b i d  bond were l e f t  b l a n k  and t h e  o n l y  i n d i c a t i o n s  o f  
t h e  i d e n t i t y  o f  t h e  s u r e t y  were t h e  i l l e g i b l e  s i g n a t u r e  of 
a c o r p o r a t e  s u r e t y  and t h e  i l l e g i b l e  c o r p o r a t e  s e a l .  T h e  
b i d  bond i t s e l f  t h e r e f o r e  d i d  n o t  i n d e n t i f y  t h e  s u r e t y .  
Al though a Union power o f  a t t o r n e y  form was a t t a c h e d  to 
t h e  b i d ,  n o w h e r e  o n  t h e  power o f  a t t o r n e y  form i s  there  a 
r e f e r e n c e  to  t h e  p a r t i c u l a r  p rocuremen t  i n  q u e s t i o n  here. 
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R a t h e r ,  t h e  power o f  a t t o r n e y  is a b l a n k  c o n f e r r a l  o f  
a g e n c y  o n  t h e  p e r s o n s  d e s i g n a t e d .  We c a n n o t  c o n c l u d e  
t h a t  t h e  a t t a c h m e n t  of t h i s  f o r m  w o u l d  r e s u l t  i n  t h e  
company b e i n g  bound  u n d e r  t h e  b o n d ,  i n  t h e  a b s e n c e  o f  a n y  
e v i d e n c e  o n  t h e  f a c e  o f  t h e  bond  w h i c h  s h o w s  t h a t  U n i o n  
i n t e n d e d  t o  a c t  a s  s u r e t y  f o r  t h e  b i d .  S e e  B a k e r - R o b e r t s ,  

-= T n c  ' 8-213148 ,  Feb. 1 4 ,  1 9 8 4 ,  84-1 C.P.D.  (I 195 .  F u r t h e r -  
more, t h e r e  i s  n o  i n d i c a t i o n  t h a t  t h e  a t t a c h e d  f i n a n c i a l  
s t a t e m e n t  r e l a t e s  t o  t h i s  p r o c u r e m e n t .  r Jnder  t h e s e  c i r c u m -  
s t a n c e s ,  t h e  a g e n c y  p r o p e r l y  r e j e c t e d  t h e  p ro t e s t e r ' s  b i d  
on t h e  b a s i s  o f  a n  i n a d e q u a t e  b i d  b o n d .  

- 

A l t h o u g h  ME1 s u b m i t t e d  a l e t t e r  f r o m  i t s  b o n d i n g  
company a f f i r m i n g  U n i o n ' s  i n t e n t  t o  a c t  a s  s u r e t y  f o r  t h e  
b i d ,  t h i s  l e t t e r ,  c o m i n g  a s  i t  d i d  a f t e r  b i d  o p e n i n g ,  
c a n n o t  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  t h e  bond a s  
s u b m i t t e d  is  r e s p o n s i v e  t o  t h e  s o l i c i t a t i o n .  See Emerald 
E lec t r i c ,  B-212460,  O c t .  2 6 ,  1 9 8 3 ,  83-2 C.P.D. W 5 0 5 .  I t  
is a wel l - se t t led  r u l e  t h a t  a n o n r e s p o n s i v e  b i d  c a n n o t  be 
made r e s p o n s i v e  a f t e r  b i d  o p e n i n g  t h r o u g h  a c h a n g e  o r  
e x p l a n a t i o n  of w h a t  was i n t e n d e d .  Baucom J a n i t o r i a l ,  
Se rv ice ,  I n c . ,  s u p r a .  

F i n a l l y ,  t h e  Corps is  n o t  estopped by i t s  admi t t ed  
p r i o r  e r r o n e o u s  a c t i o n s  f r o m  r e j e c t i n g  MEI's i n s t a n t  b i d  
a s  n o n r e s p o n s i v e .  E m e r a l d  E l e c t r i c ,  s u p r a .  T h e  b i d  bond 
r e q u i r e m e n t s  h a v e  t h e  f o r c e  a n d  e f f e c t  of law a n d  t h e  Corps 
i s  l e g a l l y  bound  t o  r e j e c t  M E I ' s  b i d  a s  n o n r e s p o n s i v e .  

- 

c omp t r o 1 1 e 
o f  t h e  U n i t e d  S t a t e s  

Ge'ne r a 1 
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