Al'i son Keane <akeane@ai nt. org>

09/ 13/ 2005 08: 25 AM To

G oup A- AND- R- DOCKET@EPA

cc

Dave Darling <ddarling@aint.org> coyler.rick@panail.epa.gov
bcc

Subj ect RE: Docket QAR-2004-0094

Pl ease file the conments bel ow subnitted under #QAR-2002-0038 to the

i ntended Docket for this rul emaki ng, Docket #QAR-2004-0094. Thank you for
your attention to this matter, | apol ogize for any inconvience. A correct
hard copy will be sent by nail.

Alison A Keane, Esg.

Counsel , Governnent Affairs

Nat i onal Pai nt and Coatings Association, Inc.
202-462- 6272 ext. 248

From Alison Keane

Sent: Monday, Septenber 12, 2005 9:17 AM

To: a-and-r-docket @pa. gov

Cc: Dave Darling; coyler.rick@pa.gov

Subj ect: Final Comrents on SMWP Reconsi derati on. doc

Sept enber 12, 2005

Air & Radi ati on Docket Information Center
Attn: Docket # OAR-2002-0038

US EPA Muil code 6102(T)

1200 Pennsyl vani a Ave., NW

Washi ngton, DC 20460

RE: Nat i onal Em ssion Standards for Hazardous Air Pollutants; General
Provi si ons; Proposed Rul e

To Wiomit May Concern:

The National Paint and Coatings Association (NPCA)[ 1] submits these
coments in response to the above referenced rul emaki ng (hereinafter
referred to as the “Proposed Rule”)[2]. Wile NPCA supports the Proposed
Rule’s revisions and clarifications to the Clean Air Act’s (CAA) GCeneral
Provi si ons, NPCA objects to EPA's granting of the Proposed Rule’'s
underlying Petition for Reconsideration.

In addition to NPCA's work with the EPA on nunerous National Em ssions

St andards for Hazardous Air Pollutants (NESHAP), such as the M scel |l aneous
Organi ¢ Chenical and M scel | aneous Coating Manufacturing Maxi mum

Achi evabl e Control Technol ogy (MACT) standards, as well as the various
Surface Coating MACT standards, NPCA has been closely involved in the
nunerous rul emaki ng activities regarding the General Provisions and is an
i ntervenor on behalf of EPA in current Gircuit Court case. NPCA
reiterates here many of the points raised in previous coments on the
original proposed rule, as well as subsequent settlenment agreenent and
proposed anendnents to the CGeneral Provisions. Unlike NPCA the National
Resources Defense Council (NRDC) has not participated in these

rul emaki ngs. Thus, while the outcone of EPA's further consideration of



the final rule ended up being to the benefit of NPCA nenber conpanies,
NPCA continues to object to EPA's consideration of petitions from

organi zations that do not participate in the underlying rul emakings. This
violates the CAA, the Administrative Procedures Act (APA), and generally
accepted procedures of neani ngful stakehol der invol venent in Agency

rul enaki ng.

The Petition for Reconsideration Shoul d Have Been Deni ed

As stated, the Proposed Rule is in response to a Petition for

Reconsi deration filed by NRDC. This Petition for Reconsideration was in
response to final amendnents promul gated pursuant to a settl enent
agreenment with the Sierra Cub in response to a Petition for Review in the
United States Court of Appeals for the District of Colunbia Circuit of a
final rule pronulgated in 2002. Anong other things, Sierra O ub demanded
changes to the General Provisions |anguage with respect to Start-up
Shut - Down and Mal function (SSM plans. Sierra dub, however, had not
adequately exhausted its adm nistrative renedies before filing its
petition, as Sierra Club did not conment on the underlying rul enaki ng.

I nstead of addressing the lack of jurisdiction the Court had over Sierra
Club’s Petition for Review, EPA proposed a settlenment agreenent and
proposed changes to key provisions of the final rule. Appropriately,
based on comments received on the proposed rule, the settlenent agreenent
changes were rejected in a final rule pronulgated in 2003.

Now cormes NRDC, who had anple opportunity to participate in any one of the
nunmer ous rul emaki ngs and iterations of the subject General Provisions
anendnents, but chose not to do so, requesting reconsideration of a fina
rule vetted through no |l ess than 3 notice and comment periods. Despite
this, EPA granted NRDC s Petition, which opposes the 2003 final rule

speci fying that public access to SSM pl ans woul d only be afforded when
requests for such were “specific and reasonable.” It was not

i mpracticable for NRDC to conment on this approach during the first two
rul emaki ngs. Nor did the grounds for this objection arise after the
period for public conment on the previous rulemakings. Sinply put, this

i nformati on was available at the tinme of the various proposals — thus,
NRDC did not nmeet the CAA criteria for reconsideration and EPA shoul d have
deni ed t he request.

EPA' s consistent disregard for administrative procedure in this case is
obj ecti onabl e and whil e NPCA supports the Proposed Rul e’ s provisions, we
continue to object to these clear contraventions of the CAA and APA

NPCA Supports Reliance on the CGeneral Provisions “Ceneral Duty” Cause to
M ni m ze Eni ssions During SSM Peri ods

The MACT standards require facilities to develop and inplenent witten SSM
pl ans (SSMP) that describe general procedures for operating and

mai nt ai ni ng the source during periods of SSM The SSMP is a tool utilized
by facilities specific to their operations in an attenpt to conply with
the General Duty Cause to mnimze enissions during SSM periods — it is
not an applicable requirenent per se. 1In order to delineate this, EPA

i nserted | anguage in the General Provisions in order to clarify the intent
— establishing that a source remains in conpliance with regul ations as
long as it nmeets the current standard or conplies with their SSMP. This
parent hetical |anguage was specifically inserted by EPA in order to nake
clear that the general duty to minimze enissions nmeant conpliance with
the actual enission standards or conpliance with a properly drafted SSWVP
even though conpliance with the MACT standards thensel ves during a period



of start-up, shut-down, or nmalfunction nmay not be practicable. This is
the correct interpretation, given the fact that the purpose of the SSMP is
to mnimze enissions when the source is experiencing an event during

whi ch conpliance with the enission standards is not feasible — the duty

i nposed by the general duty clause. Wthout this |anguage facilities nay
be subject to enforcenent actions even though they have net their duty to
m nimze em ssions during SSM peri ods under the CGeneral Duty d ause.

Gven that the plan is in anticipation that certain events and

mal f uncti ons can have unanti ci pated outcones, these plans nust renain
flexi ble and be changed in response to specific scenarios. The SSMP is
nmeant to provide for mnimzing enssions during an event where the source
can not rmaintain applicable em ssion standards. Wile the SSMP nay in
fact effectuate this outcone, it can not ensure this outcone. Thus, it
can not be construed as an applicable requirement, but only as evidence as
to whether a source net its obligation under the General Duty d ause.
Simlarly, a source could not use the plan itself as sole proof of
conpliance with the general duty to nminimze em ssions. Sources mnust
report periods of SSM and reliance on the SSMP — foll owi ng a deficient

pl an, for instance, would be evidence that a source does not have an
adequate programto conply with the General Duty O ause. Thus, NPCA
supports EPA's further clarification, retracting the provision that the
SSMP nust be inplenented during periods of SSM appropriately relying on
the CAA's Ceneral Duty O ause as the applicable requirement for the

m ni m zation of em ssions.

NPCA Supports Reliance on CAA Section 114(a) For Subni ssion of SSMP

NRDC, and Sierra Cub before them proposed naking the SSMP an applicable
requi renent, however, and to mandate that the SSMP be publicly avail able.
For the reasons stated above, mandating the SSMP as an applicable

requi renent and maki ng the plans available to the public nmay subject
facilities to unwarranted enforcenent actions, including citizen action
suits under the CAA, not to nmention costly and burdensome recordkeepi ng
and reporting requirenments. SSMP are often |engthy documents with |arge
anmounts of cross-referencing to other source specific docunents and
processes. In addition, they generally contain naterial that is deened to
be confidential business information (CBlI). Furthernore, as di scussed,
they are revised appropriately in response to SSM events, as well as
process nodifications, operational changes and a facility' s ongoing
responsibility to use good air pollution control practices. Subm ssion of
the original and even subsequently revised SSMP, on the off-chance that
some menber of the public requested it, is unduly burdensone, costly, and
pl aces CBlI information in jeopardy for no environmental gain. In fact,
mandating that the plans and revisions are subrmitted to the permtting

aut hority appears to undermni ne the Governnent Paperwork Elim nation Act
(GPEA), [ 3] which serves to protect stakehol ders fromregul ati ons where
there is insufficient justification for stringent and expensive provisions
governi ng recordkeeping and reporting. Lastly, mandating public

subm ssi on of SSMPs poses a security risk to facilities and provides a

di sincentive for sites to specify sensitive operational information in
their plans. As SSMPs are not only road maps on how to shut-down a
facility, they are also road maps to obstructing plans on corrective
actions to address SSM events. Thus, in the hands of someone with
wrongful intent, these plans pose a security risk that far outwei ghs any
percei ved benefit to making them public. Addressing the infornmation
request on a case-by-case basis, as Section 114(c) allows — providing that
EPA or an authorized pernmitting authority can request information such as
an SSMP, whereby that information is then accessible by the public —



provi des the requisite access needed, while not further burdeni ng
facilities and diverting needed resources that could be used in conpliance
with the actual standards. Thus, NPCA supports EPA's renoval of the
provision in the final rule that requires a permitting authority to obtain
an SSMP under certain conditions, denying NRDC s request to mandate
unlinmted access to SSMPs.

NPCA Supports Conform ng Change to Start-Up and Shut-Down Recor dkeepi ng
Requi renent s

NPCA supports EPA's decision to correct the | anguage of the Genera
Provisions, relieving a facility fromrecordkeepi ng requirenents for
start-up and shut-down events, which do not exceed applicabl e standards.
The inclusion in the current regul ati on of recordkeeping for these events,
when reporting these events was already addressed in the final rule was
clearly inadvertent and unnecessary, EPA appropriately corrected this
problem NPCA remai ns concerned, however, that the proposed | anguage
still requires this added reporting burden for mal functions. This

i nformati on i s redundant given the requirenents under 40 CFR

63.10(e) (3)(v) for continuous nonitoring. This provision requires
facilities to report nalfunctions that result in an exceedance of em ssion
[imts. Thus, requiring a report of such under both provisions is
duplicative and unnecessary.

NPCA appreci ates the opportunity to subnit these coments on the Proposed
Rul e. In advance, thank you for your consideration. |If you have any
guestions or need further information, please do not hesitate contact ne
or Dave Darling at 202.462.6272.

Si ncerely,

/sl /sl
Alison A Keane, Esq. David F. Darling, P.E
Counsel , Government Affairs Director, Environmental Affairs
cc: Ri ck Col yer, EPA

** Sent electronically and in hard-copy **

[1] NPCA is a voluntary, non-profit industry association originally
organi zed in 1888 and conpri sed today of over 400 nmenber conpani es who
manuf act ure consumer paint products and industrial coatings, and the raw
materials used in their manufacture. NPCA nmenbershi p conpani es

col l ectively produce sone 90% of the total dollar volune of architectura
paints and i ndustrial coatings produced in the United States. As the
preem nent organi zation representing the paint and coatings industry in
the United States, NPCA's primary role is to serve as ally and advocate on
| egi slative, regulatory and judicial issues at the federal, state, and

[ ocal |evels.

[2] 70 Federal Register 43992 (July 29, 2005).

[3] Pub. L. No. 105-277, Title XVIl (CQct. 21, 1998).



