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BY HAND

The Honor abl e Donald L. Evans

Secretary of Comrerce

| nport Admi nistration

Central Records Unit, Room 1870

U.S. Departnent of Commerce

14th Street & Constitution Avenue, N W
Washi ngton, D.C. 20230

Attention: Edward Yang (Room 7860)
Al bert Hsu (Room 3713)

Re: Investigation Into the Status of the Russian
Federation as a Non- Market Econony Country Under the
Ant i dunpi ng and Countervailing Duty Laws - Rebutt al
Comment s

Dear M. Secretary:

On behalf of our client, the American Chanber of Conmerce
in Russia ("AnChanf), we submt the follow ng additional
comments/rebuttal in connection with the Departnent’s
i nvestigation of the status of Russia as a non-market econony

under the antidunping and countervailing duty [aws. These
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comments should be considered to supplenment and not repl ace
those set forth in AnChami s February 7, 2002 rebuttal comments.

Pl ease do not hesitate to contact the undersigned should

you have any questions or coments.

Respectfully subm tted,

Mel vin S. Schwecht er

LeBoeuf, Lanb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N W

Washi ngton, D.C. 20009-5728

Counsel to the Anmerican Chanber of
Commerce in Russia

Andr ew Somer s
Pr esi dent
Ameri can Chamber of Conmmerce in Russia

Encl osur es
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| nt r oducti on

There is no "bright line" test for evaluating the six
factors used by the Departnent in maki ng narket econony
determ nations.' Indeed, as set forth in detail in ArCham s
February 7 rebuttal coments, and as has been repeatedly stated
by the Departnment in the context of its previous anal yses of
non- mar ket econom es seeki ng mar ket econony status, "each of the
six factors discussed is franed in terns of the extent of
governnment intervention, and not in terns of absol utes,
suggesting that conplete |aissez faire and a perfectly

conpetitive market economy is not the applicable standard.?

This test, however, does not require that countries be

j udged agai nst a theoretical nodel or a perfectly
conpetitive | aissez-faire econony. |Instead, the Departnent
nmust evaluate the totality of the facts in determ ning
whet her a country has nmet the standard of a market econony.?

L 19 U.S.C. § 1677 (18)(B).

2 Mermor andum f or Robert S. LaRussa, "Anti dunpi ng

| nvestigation of Certain Small Di aneter Carbon and All oy

Seamnl ess Standard Line Pipe and Pressure Pipe fromthe Czech
Republic: Non- Market Econony ('NVE') Country Status" at 16
(Dep't Comrerce, Nov. 29, 1999) (enphasis in original);

Menor andum for Robert S. LaRussa, "Antidunping Duty

Det erm nati ons on Col d-Rol | ed Carbon-Quality Steel Products from
the Slovak Republic - Market vs. Non- Market Econony Anal ysis" at
14-15 (Dep't Commerce, Oct. 13, 1999) (enphasis in original);
Menmor andum for Troy Cribb, "Antidunping Duty I|nvestigation of
Certain Steel Concrete Reinforcing Bars fromLatvia - Request
for Market Econony Status"” at 20 (Dep't Comrerce, Jan 10, 2001).

3 Mermor andum f or Faryar Shirzad, "Antidunpi ng Duty

| nvestigation of Silicomnganese from Kazakhstan - Request for
Mar ket Econony Status" at 4 (Dep't Commerce, March 25, 2002)
(the "Kazak Determn nation").
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As noted, this principle was recently affirmed by the
Departnment in its March 26, 2002 determ nation that Kazakstan
shoul d henceforth be treated as a market econony. 1In its
anal ysis, the Department recogni zed that the Kazak economnmy was
not a perfectly operating market econony. For exanple, the
Departnment noted that privatization efforts in Kazakstan had
sl owed markedly since 1997, wage arrears continue to be a
probl em the natural nonopolies subject to price controls
appears to be extensive, a nunber of |arge conpanies remain in
maj ority state ownership, and the |evel of corruption is a

matter of note.?

Not wi t hst andi ng t hese negatives, the Departnent determ ned
t hat the Kazak econony had energed froma centrally planned
system and had nade reformnms throughout its economy. The country

“has transitioned fromits fornmer heavy, ubiquitous and 'all
enconpassi ng' central governnment to a new supportive, minly
regul atory state which basically ainms at supplying

infrastructure. Overall, functioning markets have repl aced

controls in the econony.””

In making this finding, the
Departnent nade clear that in order to find nmarket econony
status, it is not necessary that the country fully nmeet every
factor relative to other market econom es; rather, it is only
necessary that econom c refornms have reached a threshold | evel

such that the country can be considered to have a functioning

4 Kazak Determi nation 1, 8, 10, 14, 15, and 17.
5 Kazak Determ nation at 16.
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mar ket econony in which prices and costs exist that can be tied
to U.S. antidunping |aw.?®

As established at the March 27, 2002 adm nistrative hearing
and in the nunerous subm ssions filed by proponents of
graduating Russia from non-market to market status, the Russian
econony is at |east at the same market-oriented | evel as that of

Kazakst an and shoul d be granted narket econony status.

1. Addi ti onal Comment s/ Rebutt al

Wth this background, AnmCham requests that the Departnent
consi der the follow ng additional comments/rebuttal in making

its determ nati on:

1. Cor porate Governance Code/Judici al Reform

At the March 27 hearing, opponents of RF graduation alleged
t hat Russian corporations that do allow foreign i nvestnment have
no gui delines or other parameters by which to ensure that
sharehol ders' rights are protected.’ These allegations are

meritless.

As noted in AmCham s February 7 subm ssion, the Federal
Commi ssion for the Securities Market (“FCSM), an organization
simlar to the U S. Securities and Exchange Conm ssi on,
supervised the drafting of a Code of Corporate Conduct designed

to enhance good governance rules in Russian conpanies. That

6 Kazak Determ nation at 4.

7 See e.g., Transcript before the Departnment of Commrerce in
the matter of the Status of the Russian Federation as a Non-
Mar ket Country under the U. S. Antidunping and Countervailing
Duty Laws (March 27, 2002) (“Tr.”) at 130.
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cor porate governance code (the “Code”) was formally adopted on
April 4, 2002 following a public process in 2000 and in 2001 in
whi ch AnCham has been advi sed by the FCSM t hat over 2,500
Russi an conpani es and organi zati ons were involved, 3,500
coments were received and reviewed, and 222 anmendnents were
approved based on these comments.® A copy of the Code is set
forth in Exhibit A

The Code is based on OCECD corporate governance principles,
and is designed to foster disclosure, transparency and equal
treatment of shareholders. Sone of the inportant provisions of
t he Code i ncl ude:

the board of directors should include at | east three
i ndependent directors;

t he board of directors should establish commttees;

t he board of directors nmust approve financial and
busi ness plans of a conpany;

the election of a Secretary in Joint Stock Conpanies;
the establishnment of internal audits; and

t he establishnment of the concept of fiduciary duties
and responsibility.

We are also enclosing in Exhibit B, a presentation mde by
t he FCSM Chairman, 1. Kostikov, to AnCham on April 3, 2002,
whi ch expl ains the principal provisions of the Code and its
i nportance for Russian conpanies. A nunber of the itens from
Chai rman Kosti kov’'s presentation (the “Kosti kov Presentation”)

are worthy of enphasis. First, on page 2, Chairman Kosti kov

8 See Kosti kov presentation at 36.
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denonstrates (citing the EBRD) that corporate governance
protections in Russia are on a par with a country such as Latvia
whi ch has obtai ned market econony status, and is ahead of a
nunmber of other countries which have al so obtai ned market
econony status, including Poland, the Czech Republic, the Slovak
Republic, and Kazakstan. |Indeed, according to the EBRD, the
perception of the extensiveness and effectiveness of corporate
governance in Russia is higher than that in other CIS,

Sout heastern Europe and “Accession” countries (page 3 of the

Kosti kov Presentation).?®

Second, in the period between the rel ease of the draft code
i n Septenber 2001 through March of this year, the capitalization
of the conpanies on the principal Russian stock market index
i ncreased by well over 50% ($33 billion) to a total of $84.1
billion, despite falling world crude oil prices over that period
of tinme (page 39 of the Kostikov Presentation). This increase
in capitalization is no doubt due, in no small part, to (i) the
public discussion of the draft Code,® (ii) the fact that, as
AnmCham has been advi sed by FCM Russi an conpani es began adopti ng
Code protections even prior to its final approval, and (iii) the
addi ti onal sharehol der protections the Code provides which make
Russi an joint stock conpanies a nore attractive investnent for

bot h donestic and foreign investors.

9 AmCham has been inforned that the EBRD data on the
perception of the extensiveness and effectiveness of corporate
governance in Russia was based on an EBRD poll of practicing

| egal experts in 27 European countries. "Accession" countries
are those which have recently applied for EU nenbershi p.

10 See Kosti kov presentation at 39-40.
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Third, while the Code is not yet mandatory, it is backed by
al ready enacted anmendnents to the Joint Stock Conmpany Law
(providing for the protection of sharehol der rights, the
equi table treatnment of sharehol ders, and all ow ng appeal to the
courts to reverse refusals of the board of directors to include
a matter on the agenda of a sharehol ders’ neeting, and to pass
shar ehol der resolutions) and to the Russian crimnal code
(providing crimnal penalties for failure to disclose
information, for disclosure of false and m sl eading informtion
in prospectuses, and for issuance of securities w thout state
regi stration) which greatly enhance sharehol ders' rights. In
addi ti on, upcom ng anmendnments to the securities market |aw, the
crimnal code and new laws on affiliated persons and i nsider

trading will further enhance such rights.!

In addition to corporate reform as noted by AmCham s
Presi dent at the March 27 hearing, !> the Russian Federation
(“RF") has inplenmented |legislation to achieve judicial reform?®3
First, the Code on Arbitration Procedure ensures that judges act
in good faith and render judgnents on an unbi ased basis.
Second, the Law on the Status of Judges has elinm nated the role
of the prosecutor’s office in the civil and commercial judicial
process -- the prosecutor’s office is no |longer permtted to be
i nvolved in resolution of corporate or commercial litigation.
Third, the Law on the Court Systemlimts the right of RF courts

to review awards issued by | ocal and foreign arbitration courts.

1 See pages 10-16 of the Kostikov Presentation for a conplete
review of the legislative enactnents and proposals.

12 Tr. at 181.
13 See Kosti kov presentation at 55.
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Fourth, the Law on Attorney Activities brings |laws of procedure
inline with the binding force of awards issued by Russian and

foreign arbitration courts.

2. Labor Reform

Opponents of Russia being granted market econony status
continue to maintain that the governnent dictates wages, there
is no right to bargain collectively or to strike, and wage
arrearages are ranpant.!* Moreover, they cite, in support, a
March 2001 Departnent of State Report which predates, by al nost
one year, Russia's enactment of a significant new | abor |aw °

The opponents' story is fiction.

As set forth in AnCham s February 7 presentation, Russia
has enacted a significant new | abor | aw which provides for free
bar gai ni ng between | abor and managenent. RF [aws do not permt
the Governnment to set wages, except for the establishnment of a
m ni rum wage to protect workers, and for enterprises that are
included in the Governnent’s budget. Chapter 20 of the RF Labor
Code provides that all parties in a |abor relationship
participate in salary arrangenents and conply with applicable
| egi sl ati on and regul ati ons. Moreover, the only restriction on
the right to strike in the RF is that strikes nust be approved
by a mpjority of the enployees. The RF is thereby actually
protecting its workers by not allowi ng the actions of a mnority
to jeopardize the jobs of all workers.?®

14 See e.g., Tr. at 129

15 See Tr. at 110. For a full discussion of the February 1,
2002 Labor Law, see AnChaml s February 7, 2002 subm ssion.

16 Tr. at 16.
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In the Kazak Determ nation, the Departnment made cl ear that
limted restrictions on the adm nistration of wages are

accept abl e.

Kazakhst an does not have | aws which prescribe that the
[ Gover nment of Kazakhstan] adm nister wages in the
econony, except in [State Owmed Enterprises] and in

the establishment of a m ni mum wage. (enphasis not in
original)?’

As to the issue of wage arrearages, in the Kazak
Determ nation, the Departnent found a free | abor nmarket,
notwi t hstandi ng the fact that arrearages existed.'® Like in

Kazakst an, wage arrearages in Russia are declining. As noted by
AnmChanmi s President at the March 27 heari ng:

[t] here was enornpus arrears when M. Yeltsin was
Presi dent, and over the years those arrearages have
been significantly reduced. And I think that whatever
arrears exist now are reflective not so nuch of some
kind of lack of a free | abor market but econom c
realities in certain industries, in certain plants, in
certain areas of Russia.?!®

3. The Nat ural NMonopolies

Since the beginning of this proceedi ng, opponents of
graduation have raised the issue of the RF s apparent ownership
and control of the utilities and the transportation industries.?°
That issue should no | onger be relevant, given the fact that the
Gover nnment of Kazakstan (the “GOK”) also owns and controls its

1 Kazak Determ nation at 7.
18 Kazak Determ nation at 8.
19 Tr. at 58.

20 See, e.g., Tr. 114, 137.
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utilities, the transportation industry, as well as enterprises
in some commercial sectors.?' That control and the GX's ability
to determ ne output and prices of the natural nopnopolies were
insufficient to warrant the Departnment rejecting market econony
status for the Kazak econony. |ndeed, the Departnent noted that
even though the list of natural nonopolies subject to price
controls in Kazakstan appeared to be extensive, such sectors are
the sane as those in which many Western countries exercise price
regul ation.??> Based on that precedent, RF involvenment in the
same industries should |ikew se be insufficient to warrant the

Departnent rejecting market econony status for Russia.

4, Forei gn | nvest nent

At the hearing, the Departnent asked about foreign
investnment in Russia.?® The fact is that foreign investnent in
Russia is strong and is continuing by a wide variety of |arge
Western investors. Set forth in Exhibit Cis an AnCham chart of
i nvest nent data provided by Western businesses operating in
Russia, including the dates of investnent. As you will note,
many of these significant investnents are recent, including $800
mllion by Chevron in 1999-2001, $600 mllion by Conoco in 1999-
2000, $300 mlIlion by General Mtors in 2001, $150 mlIlion by
Ford Motor Conpany in 1999-2001, $170 nmillion by Kraft Foods in
1998- 2002, $120 mllion by Metro (a European whol esaler) in
2001- 2002, and $500 million by Phillip Murris in 2000-2001.

Mor eover, significant new i nvestnents are planned. Hines plans

21 Kazak Determ nation at 10.
22 Kazak Determ nation at 14.
z Tr. at 63.
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on investing $100 mllion in 2002-2003 and Metro plans on
investing as nmuch as $100 million in each of the years 2003-
2005.

5. Entrepreneurial Activity

One of the considerations cited by the Departnent in the
Kazak Determ nation was the devel opnent of market-based
entrepreneurial activity.? The same can be said of Russia. As
stated by Deputy M ni ster Sharonov,

“[alccording to the Russian Institution and the Civi
Code, everyone in Russia has the right to engage in
entrepreneurial activities, acquire and di spose of
property for that purpose, and allocate profit into
t he devel opment of the enterprise. |In addition, the
arbitrary interference of the state into the private
affairs of entrepreneurs is prohibited.?®

6. U. S. Business Support for a Market Econony
Det erm nati on

I n the Kazak Determ nation, the Departnent noted in support
of its market econony finding that a range of U.S. businesses
operating in Kazakstan had commented in the investigation and
that all appeared to be favorably disposed to the country’s
investment climate.?® The support of ArChamwith its 650, nostly
U. S. conpany, businesses operating in Russia, and that of the

U. S. -Russi a Busi ness Council with its 260 nenbers, for a

24 Kazak Determ nation at 15.
25 Tr. at 13.
26 Kazak Determ nation at 9.
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positive market econony determ nation for Russia should lead to

t he same concl usi on. ?’

7. WIO Accessi on

The Departnment cited Kazakstan's WIO accession bid, even
t hough accessi on negotiations continue, as an inportant market
econony consideration since it is indicative of the GOK's
commitment to market openness and its integration into the world
mar ket . 2 Thus, WIO final accession should not be a requirenent
for finding market econony status, as the opponents to

graduation woul d have it.?°

Russia itself is walking the sane
path as Kazakstan in regard to WIO accession, and it is another

i ndication of the market status of Russia' s econony.

8. Corruption

The opponents to graduation argue that corruption is
ranmpant in Russia and therefore, there is de facto econom c
distortion in the econonmy even in light of the de jure

provi sions that provide for economic stability.3°

2 Note that the two conpany witnesses that testified before
t he Departnment in opposition to graduation only represent
specialty liquor and filminterests. VWile their issues my be
i nportant to the conpani es they represent, those isolated

i nstances shoul d not taint the overwhel mi ng support for a narket
econony determ nation provided by AnCham the U. S. -Russia

Busi ness Council, and Arthur Anderson -- |arge organizations
representing broad American interests in the RF.

28 Kazak Determ nation at 16.
29 Tr. at 135.
30 See e.g., Tr. at 137, 157-158.
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Even assum ng arguendo, that sonme corruption exists in the
Russi an econony, that is not sufficient to deny Russia nmarket
econony status. As noted by the Departnent in the Kazak

determ nati on:

[a] | t hough we find the |evel of corruption to be a
matter of note, it does not alter the fact that prices
and costs in Kazakhstan are being generated through
mar ket forces. Moreover, we note that even in market
econom es, there exist varying degrees of corruption.
According to one index, although Kazakhstan registers
hi gh | evel s of perceived corruption, it is no higher
than | evels for a nunmber of market econom es. .
VWil e there are substantial concerns about corruption
i n Kazakhstan, we do not find it to be a significant
factor differentiati ng Kazakhstan from ot her narket
econom es. 3!

81 Kazak Meno at 15 (citations omtted).
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[11. Concl usion

In Iight of the foregoing, the testinony provided at the
Departnment’s March 27, 2002 adm ni strative hearing, and AnCham s
February 7, 2002 rebuttal coments, AnCham respectfully requests
that the Departnent determ ne that Russia be considered a nmarket

econony for purposes of the Tariff Act of 1930, as anmended.

Respectfully submtted,

Mel vin S. Schwecht er

LeBoeuf, Lanb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N W

Washi ngton, D.C. 20009-5728

Counsel to the American Chanber of
Commerce in Russia

Andr ew Somer s
Pr esi dent
Ameri can Chamber of Conmmerce in Russia



