Environmental Protection Agency

AIR POLLUTION CONTROL (SECTION 105)

§35.140 Purpose.

(a) Purpose of section. Sections 35.140
through 35.148 govern Air Pollution
Control Grants to State, local, inter-
state, or intermunicipal air pollution
control agencies (as defined in section
302(b) of the Clean Air Act) authorized
under section 105 of the Act.

(b) Purpose of program. Air Pollution
Control Grants are awarded to admin-
ister programs that prevent and con-
trol air pollution or implement na-
tional ambient air quality standards.

(c) Program regulations. Refer to 40
CFR parts 49, 50, 51, 52, 58, 60, 61, 62, and
81 for associated program regulations.

§35.141 Definitions.

In addition to the definitions in
§35.102, the following definitions apply
to the Clean Air Act’s section 105 grant
program:

Implementing means any activity re-
lated to planning, developing, estab-
lishing, carrying-out, improving, or
maintaining programs for the preven-
tion and control of air pollution or im-
plementation of national primary and
secondary ambient air quality stand-
ards.

Nonrecurrent expenditures are those
expenditures which are shown by the
recipient to be of a nonrepetitive, un-
usual, or singular nature that would
not reasonably be expected to recur in
the foreseeable future. Costs cat-
egorized as nonrecurrent must be ap-
proved in the grant agreement or an
amendment thereto.

Recurrent expenditures are those ex-
penses associated with the activities of
a continuing environmental program.
All expenditures are considered recur-
rent unless justified by the applicant
as nonrecurrent and approved as such
in the grant award or an amendment
thereto.

§35.143 Allotment.

(a) The Administrator allots air pol-
lution control funds under section 105
of the Clean Air Act based on a number
of factors, including:

(1) Population;

(2) The extent of actual or potential
air pollution problems; and

(3) The financial need of each agency.

§35.146

(b) The Regional Administrator shall
allot to a State not less than one-half
of one percent nor more than 10 per-
cent of the annual section 105 grant ap-
propriation.

(c) The Administrator may award
funds on a competitive basis.

§35.145 Maximum federal share.

(a) The Regional Administrator may
provide air pollution control agencies,
as defined in section 302(b) of the Clean
Air Act, up to three-fifths of the ap-
proved costs of implementing programs
for the prevention and control of air
pollution or implementing national
primary and secondary ambient air
quality standards.

(b) Revenue collected pursuant to a
State’s Title V operating permit pro-
gram may not be used to meet the cost
share requirements of section 105.

§35.146 Maintenance of effort.

(@) To receive funds under section
105, an agency must expend annually,
for recurrent section 105 program ex-
penditures, an amount of non-federal
funds at least equal to such expendi-
tures during the preceding fiscal year.

(b) In order to award grants in a
timely manner each fiscal year, the Re-
gional Administrator shall compare an
agency’s proposed expenditure level, as
detailed in the agency’s grant applica-
tion, to that agency’s expenditure level
in the second preceding fiscal year.
When expenditure data for the pre-
ceding fiscal year is complete, the Re-
gional Administrator shall use this in-
formation to determine the agency’s
compliance with its maintenance of ef-
fort requirement.

(c) If the expenditure data for the
preceding fiscal year shows that an
agency did not meet the requirements
of §35.146, the Regional Administrator
will take action to recover the grant
funds for the year in which the agency
did not maintain its level of effort.

(d) The Regional Administrator may
grant an exception to §35.146(a) if, after
notice and opportunity for a public
hearing, the Regional Administrator
determines that a reduction in expendi-
ture is attributable to a non-selective
reduction of the programs of all execu-
tive branch agencies of the applicable
unit of government.

425



§35.147

(e) The Regional Administrator will
not award section 105 funds unless the
applicant provides assurance that the
grant will not supplant non-federal
funds that would otherwise be avail-
able for maintaining the section 105
program.

§35.147 Minimum cost share for a Per-
formance Partnership Grant.

(a) To calculate the cost share for a
Performance Partnership Grant (see
§§35.130 through 35.138) in the initial
and subsequent years that it includes
section 105 funds, the minimum cost
share contribution for the section 105
program will be the match requirement
set forth in §35.145, or the maintenance
of effort established under §35.146 in
the first year that the section 105 grant
is included in a Performance Partner-
ship Grant, whichever is greater.

(b) If an air pollution control agency
includes its section 105 air program
funding in a Performance Partnership
Grant and subsequently withdraws that
program from the grant:

(1) The required maintenance of ef-
fort amount for the section 105 pro-
gram for the first year after the pro-
gram is withdrawn will be equal to the
maintenance of effort amount required
in the year the agency included the
section 105 program in the Performance
Partnership Grant.

(2) The maximum federal share for
the section 105 program in the first and
subsequent years after the grant is
withdrawn may not be more than
three-fifths of the approved cost of the
program.

(c) The Regional Administrator may
approve an exception from paragraph
(b) of this section upon determining
that exceptional circumstances justify
a reduction in the maintenance of ef-
fort, including when an air pollution
control agency reduces section 105
funding as part of a non-selective re-
duction of the programs of all execu-
tive branch agencies of the applicable
unit of government.

§385.148 Award limitations.

(a) The Regional Administrator will
not award section 105 funds to an inter-
state or intermunicipal agency:

(1) That does not provide assurance
that it can develop a comprehensive

40 CFR Ch. | (7-1-03 Edition)

plan for the air quality control region
which includes representation of appro-
priate State, interstate, local, Tribal,
and international interests; and

(2) Without consulting with the ap-
propriate official designated by the
Governor or Governors of the State or
States affected or the appropriate offi-
cial of any affected Indian Tribe or
Tribes.

(b) The Regional Administrator will
not disapprove an application for or
terminate or annul a section 105 grant
without prior notice and opportunity
for a public hearing in the affected
State or States.

WATER POLLUTION CONTROL (SECTION
106)

§35.160 Purpose.

(a) Purpose of section. Sections 35.160
through 35.168 govern Water Pollution
Control Grants to State and interstate
agencies (as defined in section 502 of
the Clean Water Act) authorized under
section 106 of the Clean Water Act.

(b) Purpose of program. Water Pollu-
tion Control Grants are awarded to as-
sist in administering programs for the
prevention, reduction, and elimination
of water pollution, including programs
for the development and implementa-
tion of ground-water protection strate-
gies. Some of these activities may also
be eligible for funding under sections
104(b)(3) (Water Quality Cooperative
Agreements and Wetlands Develop-
ment Grants), 205(j)(2) (Water Quality
Management Planning), and section
205(g) (State Administration Grants) of
the Clean Water Act. (See 8§35.160,
35.360, 35.380, 35.400, and 35.410.)

(c) Associated program requirements.
Program requirements for water qual-
ity planning and management activi-
ties are provided in 40 CFR part 130.

§35.161 Definition.

Recurrent expenditures are those ex-
penditures associated with the activi-
ties of a continuing Water Pollution
Control program. All expenditures, ex-
cept those for equipment purchases of
$5,000 or more, are considered recurrent
unless justified by the applicant as
nonrecurrent and approved as such in
the grant award or an amendment
thereto.
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