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1 / 
INITIAL DECISION- 

of 
Freder ick  W. ~ e n n i k t o n  

Adminis t ra t ive  Law Judge 

This  proceeding rras i n i t i a t e d  by t h e  Admin i s t r a to r ' s  order da t ed  

July  1 1 ,  1975, publ ished in  t h e  Federal R e g i s t e r  of July 15 ,  1975 (40 

F .R .  2 9 7 5 5 ) .  The proceeding i s  based on an a p p l i c a t i o n  f i l e d  Ju ly  7 ,  

1975 by t h e  Fish and b l i l d l i f e  Serv ice  o f  t h e  U.S .  Department of I n t e r i o r ,  

which seeks  t o  r e g i s t e r  sodium cyanide M-44 capsules  pursuant  t o  Sec t ion  

3 of the Federal  I n s e c t i c i d e ,  Fungicide,  and Rodenticide Act ,  a s  amended 

( P I F R A )  (86 S t a t .  979, 7 U.S .C.  136a ) .  Pursuant  t o  t h e  p rov i s ions  o f  

subpa r t  D of t h e  EPA r e g u l a t i o n s  ( 4 0  C F R  164.130-133),  t h e  a p p l i c a t i o n  

under Sec t ion  3 has been t r e a t c d  as a p e t i t i o n  f o r  r e c o n s i d e r a t i o n  of  
i 

I an o r d e r  i ssued  March 9 ,  1972 (37 F . R .  5718) .  
j I 

I The n o t i c e  providcd f o r  an expedi ted  h e a r i n g ,  which was s p e c i f i e d  
I 

1 t o  begin on A u y u : t  1 2 ,  1975 and t o  l a s t  4 days u n l e s s ,  pu r sudn t  t o  a f 
-- 

I / - 
I Exceptions nny be f i l e d  by t he  p a r t i e s  pursuant  t o  40 CFR 

164.101 b u t  must be received on o r  before  S e p t e ~ ~ ~ b c ~ r  5 ,  1975. 
NOTE: l h i s  i s  a c o r r e c t i o n  of the  d a t e  of Septc~ilbcr 4 ,  1975,  announced 
of - - the  record (7-r.  4 -64) ,  t h e  f a c t  t h a t  Scpte~nber  1 (Labor Day) i s  a 

1 t ~ o l i d a y  not  t \aving been c o t ~ s i d e r e d .  



rticonn~endation of the  p r e s i d i n g  o f f i c e r ,  i t  was f u r t h e r  ex tended f o r  

an addi t ional  three days. 'The pa r t i e s  were allowed 4 days from the 

c lose  o f  the  hearing t o  f i l e  proposed f indings a n d  b r i e f s ,  The pre- 

I s i d i n g  o f f i c e r  was allowed 6 days t h e r e a f t e r  f o r  the issuance of his  

i n i t i a l  dec i s ion ,  t o  w h i c h  the  pa r t i e s  could f i l e  exceptions 4 days 
3f 

t h e r ea f t e r .  F ina l ly ,  i t  was provided t h a t  the Administrator 's  f i na l  

order would be issued 21 days following the hearing,  o r  7 days a f t e r  

the f i l i n g  of the  exceptions.  Saturdays, Sundays, and holidays were 

t o  be .excluded from the foregoing count.  

A prehearing conference was held on July 30,  1975 as a r e s u l t  of 

I w h i c h  Special Rules f o r  the conduct of the  proceedings were discussed,  

and were included in a Report of F i r s t  Preheariny Conference issued 
( 

I July  31, 1975 (40 F . R .  33059). A second prehearing conference was held 

on August 7 ,  1975, a t  \vhich some supplemental ru les  were adopted (Report 

o f  Second Preheariny Conference, August 11,  1975). 

As permi t t cd  by thc irli t i a t i n g  o rder ,  ce r ta in  i n t e r e s t s  f i l e d  ap-  

p l i ca t ions  which para1 l e l  t h a t  of the  F i s h  and I h l i  l d l  i f e  Service ,  and by 

a second order ,  d a t e d  August 8 ,  1975, the following appl ica t ions  were, 

i n  e f f c c t ,  inc:orporated i n t o  t h i s  proceeding (40 f . R ,  34455, August 15 ,  

Nontana D c p a r t m ~ n t  of  L i v e s t o c k .  
Idyonling Dcpartnlent of Agriculture 

In t l ~ c  or i  g i  n a l  no t i c e ,  the  excep t  ions were i nadv~r t en t , l y  referred 
t o  a: "a rcbply b r i e f .  " 



Colorado D~partmen t of Agricul tllrc 1 

Oregon Department of  Aqri cul tu re  I 

Nevada Sta te  De~artITent of Aqri cul turf2 
Texas Departnient of Agriculture 

d l M-44 Safety Predator Control Company, 
f l i  dl and, Texds 

Also, as allowed by the o rder ,  the Follol;ring in tervent ions  occurred: 

Interventiorls in support of app l ica t ion :  

GIyomi n g 
Flontana 
Navajo Nation 
Nat ional  Turkey Federation 
Arneri can llational Cat tlernen's Association 
National blool Growers ' Associdtion 

Interventions in opposi t ion t o  appl ica t ion:  -. --- - - 

Envi ronmental Defense Fund  
Defenders of Lli 1 dl i fe  
Friends of the  Earth 
National Audubon Society 
llatural Resources Defense Counci 1 
National !di ld l  i f e  Federation 
S ie r ra  Club 3 / 
Orsgon Env l  ronrnental Counci 1- 
Anirnal Protection I n s t i t u t e  
kli l d l  i fcl llanage~~ient Ins t i  t u  te 
Humane Soc i c t y  of the Un i  ted 0 Ida t e s  

Alnicus - - - - Curiae: . - - . - . - As fu r t he r  prov.icled by tlie i n i t i a t i n g  o rder ,  

persons des i r ing  t o  f i l e  h r ie  fs v i i  t h o u t  becoming par t i e s  were permitted 
I 

t o  d o  so and such ;Iniicus b r i e f s  were f i l e d  by tlic following: 

I h e r i  can Far111 [{urcau redera t  i on 
Texas Depar trncrlt of Agricul t u r c  
Californid [kpartnrent of Food dnd Agricultirre 

_ .I.__ _ _________CI_-- 

3/ - 
7'11~ o r r c i s e  s t a t u s  of the  Council is. n o t  c l e a r  a s  tiotwithstantlincj 

i n t e r - v c n t i o ~ ~  i r i  opl~osi tion t ~ ~ l s  I)ccn enlercd,  t l i c  Couricil , by l e t t e r  dated 
I ,June 1 9 ,  1C)/5, to tlie Assis tant  Director of the S t a t e  Depart~ni?nt of Ayri- 

cul turt:, 1 1 ~ ~ s  irldicated approval . - 

I 

I 



ftlontana klool Cro:/et3s ' Association 
I4ontana Stockgrobrers ' Associati on 
Congressnan \ , I .  R .  Poage 
Texas and Southwestern Ca t t l e  Raisers Association 

HISTORY OF P R O C E E D I r I G  

On March 9 ,  1972, the  Adniinistrator issued a notice O F  suspension 

of the  r eg i s t r a t i on  of c e r t a i n  products containing sodiuni f luoroaceta te  

(1080), s t rychnine ,  and sodium cyanide. T h a t  document was pub l i shed in  

the Federal Register  of Islarch 18,  1972 (37 F .R .  5718).  The document 

re fe r red  t o  a report  preparcd under the  aegis  of the Secretary of  
s 

I n t e r i o r  by a cornni t t e e  of 'wl~ich Dr. Stanley Cain, Director ,  I n s t i t u t e  

f o r  Environnien tal  Qua1 i  t y  and Professor of  Eotany a n d  Conservation a t  

the  University of Plichigan, was cliairman. The t e x t  of t h a t  order and 

t h c  accompanying f indings of f a c t  a r e  incorpo-rated herein by reference.  

7he order cancelled and suspended a17 uses o f  sodium cyanide and t h e  

other  cherni cal s 111en t i  oned . 

On January 10,  1974, EPA issued a no t ice  t h d t  i t  would consider 

appl ica t ions  fo r  the  use of a so -ca l l ed  PI-44 d o v i c e  and sodium cyanide 
P 

f o r  coyote control  (39 F.R. 2295 ,  January 18,  1 9 7 4 ) .  This was follov~ed 

t)y ari arncndmznt t o  the C P A  regirlations dated Janlildry 29 ,  1974 and e f -  

fc?ctive February 1 ,  1374 by w h i c h  a new Section 162 .79  was added t o  the 

f!ulcs which provided f o r  the f i l  irlg of experinicnt.al use appl ica t ions  

for t h e  use of sotliun~ cyrlniclc in a  spring-lodtled e j e c t o r  u n i t ' a s  a pred- 

d t,or cot1 tr01 . I 
I 

A- 



Fina l l y ,  on July 11,  1975, the Administrator issued the i n s t a n t  

not ice  of hearing which corr.nienced t h i s  proceeding. In t ha t  no t ice ,  

i t  was r e c i t ed  t h a t ,  pursuant t o  the  foregoing regu la t ions ,  experimental 

use permits had been issued as fo l  lob~s:  

Texas Department of Agriculture 

Montana Department of Agriculture 

Cal i fornia  Department of Food and Agriculture 

Department of the I n t e r i o r  

South Dakota Department of Ganie, Fish ,  and Parks 

Idaho S t a t e  Department of Agriculture 

idebras k a  S t a t e  Depar tnlent of Agricul tu re  

Kansas S t a t e  University 

Texas A & 14 

The issues  f o r  deternlination in t h i s  proceeding a rc  v~hettier tile 

fol lowing three  i tdms consti  t u t c  subs tan t ia l  new evidence: 

1 .  Fo~rr of the seven s p ~ c i f i c  findincjf, c-ol~cerninq 
sodiuln cyartidc i n  the 1 9 7 2  01-der s/rlre cl irect ly 
re la ted  t o  the issue of h u n l d n  s a f e t y .  Based 
on the dqta cja tliered in accorclance \ ~ i  l tl the ap- 
p l i c a n t ' s  expcriril~lr~ t a1 use pernli t ,  sodium cydtlide 
li~t~cn used in ttlc 11-44 has been s h o ~ ~ n  to be s i  yri i f -  
icarltly l e s s  harardo~lr  t o  rllan tt~ati r ,ot l i i~t~~ cyanide 
wtlcn u s r ~ I  in the ~ x p l o s i v e  device f o r  whictl i t  was 
r eg i s  tcrecl a t  tllc tilrie of the 1 9 7 2  Ortler and vli~ich 
was kno!/n t o  cause i n ju r i e s  t o  t i u ~ r : ~ ~ t ~ ~ .  



2.. U;lsi?d or1 (la t a  d e r i  \ / ~ d  froin stud i es coridrtcted 
subscquen t t o  the 1972 Order arid subnii t t e d  
by the a p p l i c a n t ,  use of  sodiu~n cyanide i n  
t h e  I,l-flJ d o v i c c  i s  more s e l e c t i v z  thdn use 
o f  the cheil~ical i n  the e x p l o s i v e  d e v i c c  and 
inore s e l ~ c t i v e  than son12 other  cheriiica l and 
non-chemical predator control  methods. 

3 .  In v i e w  o f  the d d t d  s ~ [ ~ i ~ i i t t e d  by t h e  spp l ic -  
arrt w i  t h  respect  t o  s i g n i f i c a n t l y  rccll~ced 
hazards t o  hurilans a n d  the greater- s c l e c t i v i  t y  
o f  sodium cyanide when used i n  the Fl-44, i t  
i s  l i k e ly  t ha t  proposed r e s t r i c t i o n s  t h a t  
might. be developed, could be a d o p t ~ d  and 
followed as a matter of p rac t i ce  by t ra ined 
personnel s u b j e c t  t o  the supervision o r  con- 
trol o f  the appl i c an t .  

'Ikrese are  followcd by the follovring, which have been numbered fo r  

convenience: 

4 Fina l ly ,  i f  t h e  dbove f a c t s  a r e  det~r-mined 
t o  e x i s t  and t o  cons t i t u t c  substsnt1,ll new 
cv idcnce ,  the h ~ a r i  n c ~  n1u5 t a l so  detil) inine , 
whether such f d c t ?  recluire niodi F i c a  t i f ~ n  of 
the 1972 Order t o  permit the registrdt , ion 
o f  sodium cyanide f o r  use in the  ill-44 t o  
con t ro l  predators in accorclance 11; t t ~  FIFRA. 

The deterlill n d t  ion of these  i s s r ~ e s  sha l l  be 
 mad^ t d k i  n g  i  r~ to account the t~i~~iian atld env i - 
ron~llci~tal r i sk s  found by the Ad~ni t l i i  t r d t o r  
i n  the lq72 Or-tier dnd t h o  curnulntivc c f f e c t  
Q T  a1 l pas t  and prercnt  u s e s ,  lnclii(lil1rl t h e  
requcs tcd uclc , d11d U S ~ S  whl C I I  lriay r r ~ . ; o t ~ a b l y  
b)c an t ic ips tcd  d s  a  resul  t o r  a modi f i c a t i o n  
o f  ttle 1972  Oi-rJei..  

I kicaritic~s wcrc hcld on August 1 2 ,  13 ,  1 4 ,  arld 1 5 ,  1975 ,  and i t  

\ /as  not  necessary l o  scek tlle three-day extension which bras condi- 

!,iori;ll ly  provi dctl. !'ih i 1 LS srrangt.nicnts wore t~i;~c!c t o  extend the  workday 



f o r  an add i t iona l  h o u r  on flugust 73, 14 ,  and 15 ,  the acldi t ional  tirue 

r . 1 ~ 1 ~  n o t  r equ i red ,  ant1 the  hearing concluded p r i o r  t o  11 :00 o ' c lock  on  

August 1 5 ,  1975. 7hc following appearances of counsel were en te red :  

David  F isher  - Fish dnd Wild l i fe  Se rv ice ,  U.S. Department 
of I n t e r i o r ,  

Glenn Davis atid John 1-1. Flidlen, J r .  - S t a t e s  of bJyorning 
and  Montana, 

George S .  Andrcws - S p e c i a l  Counsel, S t a t e  of  Idyominy, 

Arthur Lce Quinn arid J e f f r e y  Petrash - Ndtional Wool 
Growers' Associa t ion ,  American ! l a t io~ ia l  Cattlemen's 
Associa t ion ,  I\lational Turkey Federa t ion ,  Navajo I\lation, 

Clarold Burke, Assistanl ;  Attorney General - Sta t e  o f  Oregon, 

Richard C .  C u t  t i n 9  , J r .  - Envi ronmental [Icfense F u n d  , Defenders 
o f  \ii 1 d l  i  f e  , Pric.nds of the Ear th ,  llcl t i orial Auclubon Society , 
!latur(rl r(rsources Defcnse Coirrlci l , f i c~ l iona l  l.li l d l  i  fe Fcdera- 
t i o n ,  Oregon E n v  i ronm~nta l  Counri 1 ,  S i e r r a  Club, Anirilal Pro- 
kectiorl I n s t i t u t e ,  Wi ld l i f e  i~1anag"nienL Ins t i  t u t e ,  

Murdaugh S t u a r t  Pladden and Roger A. .Kindler - Huniane Society 
of  t h e  United S t a t e s ,  

Ronald f,lcCc~l l ~ I I I  and Cul [)urn 'T. C h e r ~ l ~ y  - U .S . Envi ror~n~enta l  
Protec t ion  Agency. 

Proposed Findings o f  Fact and Conclusions, arid Br iefs  i n  s u p p o r t ,  
I 

h a v e  been f i led by> Fish and b.l i 1 dl i  f c  Servi cc , Drpart,nien t o f  I n t e r i o r ,  

ttic S t a t e s  r3F I.iilrltnna, I~lyomitig and Oregon, Ailierican Farm Bureau Federa- 

t iorr ,  Environmental Defense Puricl and thc  assoc i a t c d  envi ron~nenlal i s t  

groups, and I!c:pondr:nt ( ~ s s i ;  t a n t  Ad~nini s i r a t o r ,  U.S. Erivi ronrnental , 

Pro tec t ion  Agency). 



FINUINGS OF FACT 

1 .  The M-44 i s  a niechariical device used t o  o j c c t  sodiurn cyanide 

i n t o  the mouth of canids when they ac t i va t e  i t .  I t  was developed i n  

response t o  a  need t,o repldce the explosive she l l  o f  the Coyote Get ter .  

/ \ I  t h ~ u y h  ser ious  in, juries ( 1 4  docurtiented human i n j u r i e s  f o r  550,000 

get ter -years  o f  Service use s incc  '1959) were i n f r eq i~en t  with the l a t t e r ,  

the potent i d 1  f o r  ser ious  dcciden t s  was s u f f i  c i e r ~ t  t o  warrant develop- 

r ~ l f i n t  o f  an a l t e rna t iv i .  device.  The manner of placcrllent, use of scents  

tha t  a r e  offensive t o  hurndtis , a n d  e l  irnina tion o f  the  explosive charge 

rr~,~de ttie 11-44 r e l a t i v e l y  s a f e  For hurnans. 

2 .  Ihe M-44 i s  conlposed of four pa r t s :  ( 1  ) t h e  case--a sea led ,  

i~;ipcrrneablc p l a s t i c  capsule containing one gram of formulated toxicant  

(0.88 yrarli of' IdaCfi) ;  ( 2 )  the case holder--a s h o r t ,  tiollow tube wrapped 

v11 t h  absorbent r t~~ i te r i a l  l o  re ta in  ol factory a t t r a c t a n t  and i n t o  t/hich 

the case i s  inse r ted ;  ( 3 )  the r jector---a spr ing lodded plunger and 

t r igger ing  ntcctlanir,n~ which i s  r,cated in and fast,cnc>cl t o  the  tubc  and 

t o  which the case halder i r ,  fasterlod; ( 4 )  tlre tube--a hollow metal 
* 

tubc utiich i s  driven i n to  the ground t o  support: anti anchor the  rnechanisni. 
I 

3 .  Pl;~ccri;cnt in the ficlcl i s  ill; f o l l o \ , ~ s :  Itie tube is driven i n to  

ltie ground; thc  e j e c t o r  i s  cocked, seated i n t o  t h e  tube and t t i ~  t r i g g e r  

riicchdn isni crigdg!~cl; tile crlse i s  p l a c e d  in thc  c~ t so  I~oltler- ~lli7'ch i s  then 

fCls tctied to t l~o cjcctor* n r ~ c  h,lni;m previously pl dcecl ;  and  1 as t , the 



absorbent  material or1 the  case holder i s  saturated vrith an  01 factory 

d t t r ac t sn t .  Carlids drabrrl to the a t t r ac t an t  grasp the case holder by 

Lheir t ee th  and p u l  l u p ,  thus triggering the device, which then ejects 

the s o d i i ~ i i ~  cyar~ide into the dnilnal ' s  m o u t h .  

4.  The !*I-44 devicc w i l l  be used in accordance with formal p o l i c i e s  

a n d  regulations es tdblished by the I 1 . S .  Fish and blildli f e  Service. This 

usc wi l l  conforr~i t o  a l l  applicable rederal , S l a t e ,  and loca l  l a w s  and 

rcgulations.  

5. The U.S. F i s h  a n d  blildlife Service does not have authority over 

rrlast lands on which the 1.1-44 device w i l l  be used. To assure con'sidera- 

t i o n ,  input-., d n d  approval fronl a l l  responsible pa r t i e s ,  M-44 use i n  

pr-ograrns on pub1 i c 1 a n d s  wi 1 1 bc control led by cooperative agreement 

a d i t h  appropriate jurisdictiorial agencies. Use o f  the device in programs 

on private larlds would be controlled by written a n d  signed cooperative 

ciyrecalent v ~ i  th t h e  1 andoi.~rlcr or lcasee.  

6 .  Each individual 14-44 use will bc s u b j e c t  t o  careful analysis 

s t  the f i e l d  l c v t ~ l  to assure  t h a t  appl icat iot~ i s  necessary, s a f e ,  and 

r f i ec t ive .  t ull  d~cu~ricntation of 1 ivestock depredations, including 

cvidencc t h a t  suctr losses 1.1t.rc caused by vr i ld  cdnic ls,  or laboratory- 

cor~firmcd verification t h d t  w i l r l  canids a re ,  i n  f;lct, vecl.ors o f  a 

cor~imunical.)lr dis~lase such i l s  rabies ,  will be r~cluirecl before applica- 

t ion  i s  undt!rtaken. 



7.  M-44 devices wi l l  be used only i n  areas spec i f i ed  under 

programs approved by U.S. Fish and Icli ld l  i  f e  Servicc Rcgiona l Directors.  

They will not be used i n :  ( 1 )  rlational Parks o r  I4onurnents; ( 2 )  areas 

where threatened o r  endangered species n i i  gh t be adversely a f fec ted ;  o r  

( 3 )  areas where excessive exposure t o  prlblic and f a m i l y  pets i s  probable. 

8, M-44-s or capsules wi l l  not be given t o ,  or en t rus ted  t o  the  

care  of,  any person not under the  supervision of t h e  Service o r  o ther  

cooperating Government agencies.  Care wi l l  a l so  bc taken t o  prevent 

t t ~ e f t  or  loss  and t he  p o s s i b i l i t y  of subsequent use o f  the capsules 

by nonauthorizcd persons. 

9.  14-.44's wi l l  be used in locat ions  a n d  a t  times that  wil l  mini- 

mi ze cncountcrs by tiurnatis, p e t s ,  a n d  n o n  ta rget  s l ~ o c i c s  . Special concern 

v r i l - I  be given t o  hunting a n d  ot.t\er seasonal use a rcas .  

10. O n  p r i va t e  lands ,  M-44's wi l l  be used in ;Ireas where fencing, 

topography, Ledson;, c l  i i i~at ic  condi t ions ,  o r  other- factol-s norlnally 1 inli t  

11u1!1an access,  r.il~ilc on public l ands ,  b1-44's w i l l  be used during those 

L i n ~ e s  of the  year  when use of the  pd r t i cu l a r  p u l ~ l  i c  land by the general 
t 

public i s  a t  a  mini;nurn, o r  on areas not ycnerally frequented by the 
I 

p u b l i c .  2 ~ 1 c c i  f i c  l oca t ions  and t i111e periods o f  14-40 use wi l l  be cst3b- 

'I ished by the appropr ia te  Rureau r-epresentat i  ve ,  bilsed u p o n  land-use 

i t 1  forina tiori provided by ttlc land adn~ in i s t r a t o r  drld \\li t h  his concurrence. 



11. klarning signs in ~ n g l i s h  d n d  Spanish wi l l  be used t o  provide 

warning of  a11 arcas containing 1.1-44's. Individual u n i t  s i t e s  a l s o  w i l l  

bc c l e a r l y  i den t i f i ed  t o  p ro tec t  persons who migllt happen u p o n  them. 

12.  All  Service-supervised eniployees wil l  be ins t ruc ted  i n  the 

s a f e  use of 111-44's before being entrusted with therii, including caution 

t o  be exercised t o  prevent personal in jury  from accidental  discharge 

o f  the  d e v i c e .  

13. Cyanide an t ido te  k i t s  wi l l  be carr ied  by a l l  employees using 

14.  Special precautions wi l l  be i n  e f f e c t  f o r  the  s to rage  and d i s -  

posal o f  capsules.  

15 .  M-44 deviccs vri-11 be ~liaintained on a  routine basis  ( a t  l e a s t  

vicekly) in order- t o  replace discharged capsules and daliiag&l viarriing 

s i gns ,  and t o  check thern for  Iiun~an in terference or abnormal condi t ions .  

Lhcy w i  1 l b e  r-eriioved when unsd fe condi t ions  develop ( i  .e .  , new human 

a c l i v i t y  in tile a r e a ) ,  elhe11 1 ives tock depreclal.iuri losses a re  stopped, 

o r  w h ~ n  evidcncr! o f  the target: species car) no lo~ iqcr  be  found in t h e  a r ea .  
> 

16 .  All dccidents involving humans and dnirest,ic aninldls c7s we'll as 

rcl.)orts o f  d n  irlx;ils -tal,en by the  device,  wi l l  be reported irii!ned i a t e l y  in 

accortlarlce vii ti1 es tab l  i shed procedures. 

1 7 .  During t-hc experi~ncritdl pcrrnil pcriocl f'roir~ Julie 1 ,  1974 t o  

Ocl,ober 31, 1374 ttlc l i ve s  Lock losses  were 3 .4  percont b e f o r e  11-44 use 



r i d s  i n i t i a t e d  d n d  0.G percent during and a f t e r  t h e i r  use,  or  a 2.8 

percent reductiori i n  losses  (1.1-44 Efficacy repor t  1974).  This shows 

the trend but i s  not an exdct l o s s  r a t i o  o r  so l e ly  a t t r i b u t a b l e  t o  

11-44's for  several  reasons:  1 ,  in s!any cases o ther  danlage reduction 
I 

niethods PJere used sirnul taneously v i i  t h  14-44's ; 2 ,  funding does not allow 

f o r  absolute scarch f o r  k i l l s ;  3 ,  time periods for .  co l l e c t i ng  the  "before" 

and " a f t e r "  ddta a r e  not equa l .  

78. Datd t a k e n  from the  same f i e l d  r epo r t s ,  b u t  1,inlitcd t o  2 

nlontlis a f t e r  i n i t i a t i o n  of t.1-44 use on each a r ea ,  and including 13 

n~onths Fro111 June 1 ,  1974 t o  July  31,  1975 showed d reduction i n  sheep 

and g o a t  losses O F  2 . 9  percerlt Frov 3 . 3  percent before M-44 use t o  0 .4  

percent a f t e r  usc began. The same data shows a reduction of c a t t l e  

losses  (tnos t ly  ca lves )  of  3 . 0  percent froin 3 . 3  pet-cent before FI-44 use 

Lo 0 . 3  perccnt a f t e r .  Again t h i s  shows a t r end ,  but not exact  losses 

o r  exact loss  r a t i o s .  

19 .  An  iniportanl corilparison should be poirilcd ou t ,  t ha t  these 

reductions of v~tlalcver s i z e  they a r e ,  \,/ere macl:: uiicre mecllcinical methods 

had been unsuccessful t l i ~ ~ s  requiring tile use of  chernical rrethods. 
, 

20. l l ~ e  rclal.ive r a t i o  by \ ~ h i c h  M - 4 4 ' s  t d k c  coyotes and fox as 

comyarcd t o  nonlarget species i s  indicated by d , ~ i . ~ l  fro111 tlic USF\.IS 1974 

repor t  \.rh.ich shoils a t a rge t  species  take of 9 5  pcrr.ent a n r l  nontarget 

spccics 5 p ~ r c c n t , .  Data frow the IISFCIS 1975 rcpot-t iridicates a take of 

88 pcrccnt t a r$?  t s p e c i e s  clrld 1 2  percent tion t d r t j l l t ,  species 



21. The leader  of  the Predator Ccology and Uchavior Pro jec t  

O F  the  Fish and \mli ld l  i  fe  Service ,  wi t t i  crederj t ials  both academic and 

i n  research in t.he f i e l d  of wild anillla1 populations in general a n d  

predators in p a r t i c u l a r ,  t e s t i f i e d  as t o  the overal l  r e su l t s  of the  

FWS use of the  14-44 device.  I n  h i s  opinion, t he  M-44 device i s  an 

e f f e c t i v e  devi cc f o r  achieving temporary reductions in canid popula- 

t i o n s ;  the device i s  s e l e c t i v e  f o r  canids because of the  nature of the  

a t t r a c t a t i t  and niariner of exposure; the r i sk  t o  populations o f  nontarget  

species i q  ~ ~ n ; n l ~ ~ l r  a n d  i t  i s  s i g n i f i c a n t l y  s a f e r  f o r  operating person- 

nel than t h c  l-lorrir7rl" ( . O V O ~ C  Get ter .  The r i sks  associated with t he  Humane 

Coyote Ge t te r ,  as used in  the Federal program, were l a rge ly  r e l a t ed  t o  

nlcchar~ical in j t r r ies  caused by t h e  t o p  wad and sealrlrit which e f f e c t i v e l y  
a 

became/projecti l e .  Those r i sk s  have been e s sen t i a l l y  e l  iminated in the  

M-44. The' potentidl  r i sk  of cyanide toxemia t o  operating personnel i s  

present  lvitti e i t h e r  device,  but evidence from the operational  proyrarns 

suggests  t ha t  r i sk  i s  extremely low. 

22. D a t a  cori~piled by the Fish and \ . l i ld l i f c  Service ind ica te  t h a t  

the M-44 d c v i ~ e  i s  more s e l ec t i ve  f o r  wild canids than are  s t e e l  t r aps .  

A stutfy covering the pc)-iocl 1970-1972, during v:tiich t he  r.1-44 arid the  

tlurnane Coyote Get ter  were both ic;ed during part  o f  the period,  ind ica tes  

t h a t ' o f  thc  animals taken,  09 percent r e p r e s e ~ ~ t e d  coyotes and foxes ,  and 

o ther  s p c c i r s  such as beat-, bobcat, skunk, b a d q c ~ r ,  raccoon, oppossu~n and 

porcup i ric , t~el)rcserilcd vc3u.y snia 11 perceritagcs o f  t h e  t o t a l  . On t h e  other  

I *  
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i h a n d ,  a s tudy  made i n  irIexico, Colorado,  and Plyoliiirlg of ca rn ivo res  
I 

taken or) s t e e l  t r a p  l i n e s ,  i n d i c a t e d  t h a t  coyotes  and red foxes coni- 

p r i s e d  only 2 7 . 6  percent  o f  t h e  t o t a l  t aken .  Thus whi le  some nontarge t  

animals a r e  tgken by the 11-44's, they  r ep re sen t  a  very small p ropor t  ion 

I dnd s u b s t a n t i a l l y  l e s s  than the  s t e e l  t r a p s .  

23. A researci-I s c i e n t i s t  froill t h e  Texas A U l  U n i v e r s i t y ,  t e s t i f i e d  ! 
I with  r e s p e c t  t u  c e r t a i n  s t u d i e s  o f  preda tor -prey  r e l a t i o n s h i p s .  From 

these s t u d i e s ,  he drew t h e  conclus ion  t h a t  t he  14-44 i s  a  s e l ec t i ve  

device  f o r  cap tu r i  n g  coyo te s .  

24 .  While i n  t he  1972  Order t h e  Adminis t ra tor  found t h a t  "There i s  

no t r u e  e f f e c t i v e  a n t i d o t e u  w i t h  r e s p e c t  t o  the  use of cyanide t h e r e  

cons ide red ,  tlie record does not  d i s c l o s e  011 what t h a t  s t a t e~nc r i t  o r  

I 
f i nd ing  was b a s e d .  The evidence adduced he re in  i n d i c a t e s  a n t i d o t e s  d o  

e x i s t  and one of t he  requii-ernents of the Fish and I l i l d l i f e  Se rv i ce  w i l l  

t)c t h a t  every person engaged in  p lac ing  tlie devices  nlilst c a r r y  an ar i t idote  

k i t .  I h e r e  i s  qires t ion a s  t o  whcther t h e  anticlo1;c trcatrnent could be 

self-admiti i s t c r e d  by a  person who nlight be su f f e ~ , i n g  from the i n i t i a l  

c f f c c t s  of poisoning by r n d k i n c j  an in t ravenous  l n j c c t i o n ;  hovever,  a n t i  - 

I 
i dotes d o  e x i s t  and t h o  pt-evious f i n d i n g  in  1912 iq, i n c o r r e c t .  

I 2 5 .  The S t a t e s  of I4ont ana a n d  Oreyon offct-etl copies  of t h e  r u l c s  
i 
i yovcrni rig ttlc lust of clienlicdl t oxicarlts for  prc(Jcll.or con t ro l  i n  t h e i r  

s t a t c s  and r,inii la).  r u l e s  f o r  t h e  S t a t e  of IJyo~llir~q were subrr~i t t e d .  



I 

i 26. Currently a c r i t i c a l  s i  tudtion e x i s t s  i n  the S t a t e  o f  r~lontana 

i due t o  ser ious  lasses t o  1 i ves tock p~-oducers caused by predatory animals,  

primarily coyotes. Present  rnethods of t rapping,  dcnning, shooting and 

aer.ial hunting ar2 being erliployed b u t  l ives tock depredation continues 

i t o  be a se r ious  problem. Various a1 t e rna t e  rilethods of control  'are be ing  

I u t i l i z e d .  

[ 27. On A p r i  1 4 ,  1974, the Montana Departriient O f  Livestock was 
i 

granted perrnissi on t o  use the f.1-44 device f o r  experimental use purposes 

only .  T h e  expira t ion date  on tl.lat permit i s  October 1 5 ,  1975. From 

July  1 ,  1974 t o  February 20 ,  1975,  a  t o t a l  of 2713 people from 22 counties 

a n d  an I n d i a n  reservat ion were t ra ined  by the Montana Department o f  
i 

i- i vestock and 1 icer~sed as government pes t i c ide  14-44 appl i ca to rs  . The 

t r a in ing  cons i s t s  of techniques f o r  the se lec t ion  of placenient s i t e s ,  

recardkeeping and repor t ing s a f e t y  precautions,  and various aspects o f  

t he  use o f  the 14-44 device. Special emphasis was giver] t o  environmental 

and hurnsn s a f e t y  precautions t o  be observed whcn using the  device and 

predac ide .  

28. Durirrg these t r a i  niny sess ions ,  a1 1 pa r t i c ipan t s  wcre i ssued 

an any1 n i t r i t e  an t ido tc  k i t  and ins t ruc ted  in i t s  proper use. All  ap -  
I 

p'l icat0r.s vrcre reclui recl t.o su1)nii t n:ontllly report.s on callsule usage, 

s p e c i e s  t a k c t i ,  arid the nu111ber of 11-44 uni 1s i n  tile f ie lc l .  



29. Get;:een J u l y  1 ,  1974 and June 30,  1975, a  t o t a l  o f  608 coyotes, 

148 f o x e s ,  drld 2 3  skunks,  6 raccoons ,  4 dogs ,  and 1 badger were taken by 

the  l i censed  a p p l i c a t o r s  i n  Kontana. Coyotes and f o x e s  a r e  the  t a rge t  

s p e c i e s  for  t h i s  prograrn drld account  f o r  96 pe rcen t  o f  t he  species taken.  

The Depart111~2nt o f  Livestock corrlputes t h e  c o s t  of t h e  prograni pe r  coyote 

o r  fox taken ss $19.32. This corrtpdres t o  t h e  average cos t  t o  t ake  a 

coyote o r  fox by the  s t a t e  h e l i c o p t e r ,  f ixed-wing a i r c r a f t  o r  s t a t e  

t r a p p e r  using niechanical methods olr $45.00,  $25.00 and $200.00, respect- 

ive ly .  7'1-iu5 proving t h e  M-44 t o  be econo~nical  l y  f e a s i b l e .  

30. Montand cons ide r s  t h e  14-44 device  usirlg sodiuni cyanide t o  be a 

s c l ~ c t i v e ,  e f  f i c i c r i t ,  humane, cconomical l y  and env i ronmenta l ly-safe  

i)r 'edstory con t ro l  t oo l  , and Iurges i t s  r e g i s  t i - a  t i o r ) .  

31. The S t a t e  of Oregon tias adopted a coriyrchensive system o f  

t.cgulationc, t o  illlplcnicnt i L s  appl i c a t i o n  f o r  . r e g i s t r a t i o n .  Those r egu la -  

t i o n s  bccoii,? e f  f c c t i  ve Oc t ube r  1 5 ,  1975. Under i t s  prograr~) only reg is te l -ed  

o r  l i censed  govcrn~nental appl i c , ~ t o r s  w i l l  be au tho r i zed  t o  u t i l i z e  t h e  

t o x i c a n t  and d e v i ~ c ,  a n d  then only f o r  coyote c o n t r o l .  

32. LDF itrid t i l e  o p p u s i t i g  group of  cnvi ror~~nc~: ta l  i s t s  o f f e r e d  t h e  

t~s l i r l t ony  o f  f i e l d  r e p r c z e r ~ t ~ t i v c  fo r  D c f ~ n d e r - s  O F  Idilcll i f c ,  Richard  

L .  Randal 1 .  I4r. Kdndall has had 1 i f c - l o n g  expcr icnce  in  v a r y i r ~ g  c a p a c i t i e s  

w i t h  'I i vestor k cirlcl \vi l d l  i re i r l  t h e  \.;ester-11 d i - e n s .  tie \$/as fornierly e~iiployed 

t ~ y  the Fi:h a n d  l l i l d l i f c  S e r v i c e ,  or- i t s  p redcccsso r ,  u n t i l  1973 elhen he 

r c t i r c d  fro111 govcrn~ricnt s e r v i c e  becausc O F  injur- ' ics s u f f e r c d  i n  two a e r i a l  
a 

C I L C : ~ : ~ ~ : I I  t.:; i;;;l-if.il r ) ( ; ( ;~~rred  v1!11 ~ I P  \,la:, I ~ \ I I I ~  j ( . ; u ; j o p s  j 1, \ ~ / , t ~ ~ ~ l , i l l g .  



33.  tie ha; llarl personal experience in both the  Hulnane Coyote 

Cettcr and t l i e  h1-44. I n  l ~ i s  experience,  use of any predatot- control  

\,as n o t  e f f e c t i v e  in  s i  grl i f i c a n t l y  reducing losses due t o  predation.  

Randall be1 ievcs t l i d t  the M-44 presents a  potent ia l  danger t o  ctlildren 

and ot11er.s who 111:7y be a t t r a c t e d  t o  the devices by the warning s igns  

posted. tle iridica tes t h a t  t he re  is  much vandal is111 of the  devices by 

persons darliaging them with rocks o r  running over them with vehicles 

and t h a t  many who disappt30ve of t h e i r  use de l i be r a t e ly  s e t  them of f  and  

therefore  they present  a hazard t o  t h a t  group of people. Kandall per- 

ceives n u  object ion t o  the r e g i s t r a t i o n  o f  the  14-44 device provided 

adequate r e s t r i c t i o n s  on i t s  use a re  promulgated. lJhile he d i d  n o t  

spec i fy  the p a r t i c u l a r  coridi tiorls he deelii~d appropr ia te ,  one of h is  

pr incipal  c r i  ticisms vlas i n  opposition t o  p'lacing t h e  d e v i c e s  on or  

near roads. tle do" n o t  be1 ieve tha t  the F.4-44 i s  dnyniore ef  f cc t ive  or 

s e l ec  t i  vc t h i i n  i  ts  pr-odncessor the tlunlane Coyote Get ter .  

34. 'Ihe f o r e g o i n g  f a c t s  c o n s t i t ~ r t e  substclntial new eviclence elhicli 

via5 not ava i l ab le  t o  t h e  Ad~~iinis t r a t o r  erhen he issued h i s  March 1972 

o rder ,  and could n b t  have been presented o r  discovered by pa r t i e s  t o  
I 

t h a t  rnsttcr i n  vie:./ of the lack o f  d proccetlin!~. 

35. Uascd or1 the d a t d  gathered in  accorclar~cc with ttle appl icants  

cxpcri~ncntsl  ~ ; e  [ )e r r~ i i t ,  sodiu~;l cyar~irlc e ihen ur,etl in  tlie PI-44 tias been 
I 
I 

st~olin t o  t ~ c  s i gil i f i c a r l t l y  1 ~ s ~  hazilrdo~~s t o  1i:dn t . l ~ , ~ n  sod i urn cyanide when i 
, 

ustd i n  the cxplosivc dcvice f o r  ~ ~ I i i c h  i t  eids registeh-ecl a t  tile t i t l i e  o f  i I 



36. 'Thc rlso o f  sodi~r~li cynnidc in the  14-44 device i s  Inore s e l e c t i v e  

t.lra!~ use o f  the choinical in the explosive device and n:ore s e l e c t i v e  than 

son:e o ther  ~he1il.i c d l  and non-chcrnical predator control  nietfiods . 

37 .  I t  i s  a l so  apparent t h a t  w i t h  appropr ia te  r e s t r i c t i o n s  as 

h e r e i n a f t e r  d'iscusscd, the  use of t h e  14-44 silould be approved and t h a t  

the 1972 a lde r  should be ~riodi f ied accordingly. 

The ev-idencc i s  c l e a r  Chat tile condit ions of use o f  the M-44 as 

ornbodicd i n  actual  p r d c  t i c c  under tllc expe ririlerlt,dl use pertni t s  a v o i d  

most i f  n u 1  a l l  of t.hc darlgers mentioned i n  t h e  1 9 7 2  o rder ,  Ttie t e s t i -  

111ony of t l ~ c  only v ~ i  tncss i 1 1  oopos i  t ion  tends t o  confirm t l i i s  f a c t  rattier 

tl~ari controvcr l  i t .  klhi l e  apparently d isagree  i t i y  t h a t  the  [I-44 i s  nlore 

l - , ~  lcct  i v e  tt~ari the former tiu111d11e Coyote Ge t t e r ,  t h a t  witness ' statetri?nt 

was a general o l ) ~ p r v a t i o r ~  unsupported by d a t a ,  and actual  data of: record 

estah'l it;llc:s t:t\c contrary .  

Llhi l e  tlic evidence presented ri~i g h t  be considered 1 ack i  rig i n  the 

Z I  i c c  t ips  of pol i tico-econon~ic ana'lysi s , when cotisideration i s  g i v e n  t o  

//he s i~b, jcc t , - i~l~~I , ler ,  i . c .  wi 1 t l  dn i r i i a l  predators , and t h e  vast undevc. I oped 

areas i n  wltict~ these d e v i c e s  a r e  u t i l i z e d ,  the data presented ind ica te  

Lhcl t the bcnclf i t s o f  t11e ~ ) t - o ~ ) o s ~ ( I  use g r e a l l y  O L J  tv!e i $1 t.he r i sk s  v:liictl 

c~t -c  r;llu\in to bc 1 1 1 i r 1 i r i r ~ 1  . preci s c  (lo1 l a r  c v d l  t l c l  t ~ O I I  o f  b c n e f i  t s  vci'sus 

r i sks ,  hovl~vet-, i s  not pos5 i t~ le .  



OPPOS ITIOI,I CO;ITEI.I ' I~IONS 

EDF conterids i  t has  been den i ed  due process  o f  lilw arid a f a i r  and 

p rope r  h e a r i n g ,  and i n  s u p p o r t  o f f e r s  f i v e  contcn t  ions o f  p rocedura l  

e r r o r s .  

1 .  - I n t e r v e n t i o n  by O r e ~ o r l :  -- E D t  po in t5  out ttiClt the i l ~ i t i a t i n g  

n o t i c e  o f  J u l y  1 1 ,  1975, pr-o\lidcd t h a t  motions t o  i i ~ t c r v c n c  were t o  be 

f i l e d  n o  l a t e r -  t l - ~ d r i  F\uyl~:t  6, 1975.  I t  a l s o  i~r'oviclcld f o r  c . t a t r s  t o  

f i l e  M - - 4 4  a p p l i c a t i o t ~ s  a n d  d l l o : ~ e d  f o r  t t ~ r t l t  T ~ l l r l ( j  by Jrrly 31,  1 9 7 5 ,  

t r a t o r  a s  t o  v ~ t ~ e t h c r  t t l r : i  q u d  l i f i c d  under- S u h p a r l  I1 of t h e  I?ulcs .  That 

dcterrninat iot i  \ /ac,  riot rnadr 1111 t i  l l h e  Augu\ t 8, 1'3/5 Noticr;, o r  a f t e r  

t lie d a  t c  foi- f i 1  i rig i n ll; rvt.n t- loll:) as  such .  !\5 (J!'('gon becai~ie a n  d p p l  i can t  

O ~ I  t h a t  r l a t c ,  i t  k,as appi-opricli.e t h a t  it Lccoi. i~ .I pzrty si id o f f e r  evidence 

i r i  s u p p o r t  o f  i t s  a ! ) p l i c d t i o r > .  I t  should b r  nol(3d t h a t  sucti evit lence 

c leal t  with tirl~ Il;;lrilicr iri \ : i - i r c  t r  t h e  pj.ogralii \ inuld  bu ad ln in i s tc rcd  v ~ i t h i r i  

Oregon, b u t  d i  cl iriclud;! a lr .1 ,  t.er- o f  t h e  O~~ecjon I r ic i l -on~i~cntal  Counci 1 

exp re s s  i l l y  approval  of  ttie;c a p p l i c a t i o n s  . 

2 .  h l ) p l i c a t i u n  .- - d d t e s :  --PA- C D F  coritetld; t h e  A u r j ~ i ~ t  8, 1975 Not ice  " ru l ed  

s i d e r e d .  " ilo sucli latlguac;? i s  con td ined  irl I h c  riot, i c e ,  rvtiich l i s t s  t,he 

c ~ p p l i c i ~ t i o n :  I ccc ~ v v d  l o l l  o r  I~c fo r t l  J u l y  31 , 1315.  " I t  ~~~~~~~~~~e cantlot be 

(.lot ( : I - I I I ~  tic~d 1,111dl L l i ~ )  bCi\ i o o f  t t ~  i 5 ol),jt:~.Li oil I I I , I /  [ ) I > .  



3 .  -- 1rreleva:l l  rndterial - : Throughout the hearing,  EDF objected 

t o  arly evidence beyond ttic i ssues  1 anrl 2 above, dealing with hu:nan 

hazards and se  l ec t i  vi ty  , and thus a s s e r t s  t h a t  i r r e l evan t  material  plas 

received. 111 taking t h i s  pos i t ion ,  E D F  ignores i ssues  4 and 5 in tile 

i r ~ i t i a t i n g  order as ~u l~~~r i a r i z ed  above and c i t e s  no testi~noriy which i s  

i r r eve l an t  t o  those i s sues .  

4 .  - - L _ _ - - -  S ~ e c i a l  Rules: E D F  points  out t h a t  the Special Rules issued 

by the Presiding Off icer  provided f o r  submission of a l l  testimony on 

appl ica t ions  in  lwri t ing  and the d i s t r i bu t i on  t o  pa r t i e s  on August 7 ,  

1975, but t h a t  i t  did n o t  receive the  Oregon and 15otitana exh ib i t s  un t i l  

d f t e r  t ha t  d a t e .  As noted above, the Order incorporating those applica-  

t ions  nds not issued u n t i l  August 8 ,  1975, and bci t~y proper pa r t i e s  

provision f o r  t h e i r  testir;lony was requii-ed. I n  {lny event', EDF received 

tile testi;nony in advance O F  the wi tnzss l a k i  rlg t l ~ c  stand and hsd opporturii t y  

:or p r io r  revie:./; tllcre i s  ilo indicat ion that  EDF \ / a s  in any way prejudiced 

GY t h i s  proccdurc. 

5.  - Underlying - da ta :  -- EDF cor rec t ly  points  out t h a t  the Special Rule 

(I!eport o f  F i  l-s t Pkeheari t iy  Con ferencc) provi decl tha t  da ta nius t be niade 

d : ~ i  lal , le 51 t h e  p r o p o n e n t s  of  exh ib i t s  o r  experl, tcs tin~olly, b u t  a l leges  

t e s  t in;ony was a1 1o:lerl rltlet-c such was unavai 1 ablr: to E[)F, c i t i n g  two 

r-cfe~-erlccs to  t.lle tr'anscri p t .  Those re fet-enc.es i t~( l ic ; l te  t l i ~ t  E D F  d i d  

irl f a c t  liavc t tie underlyitiq s l .ud i~s  villeti qucstiolritlg tlic w i  tness ,  a n d  



afford  rio support fo r  i t s  content ion.  Fur ther ,  t h e  record indicates 

t h a t  wht?rc a witness h a d  f a i l e d  t o  supply the coil~plete a r t i c l e  fro111 

which he had quoted excerpts ,  the proposed t;estin:olly was s t r i cken  (Tr. 

2 - 2 2 ) .  f4oreovcr, w i  tli respect  t o  the Special R~_rlrs which were discussed 

a t  the Preltearing Corifererice of July  30 ,  1975, various counsel , including 

FDF, ut-ged t h a t  pr.ovision be rrlsde f o r  special  s i t u ~ t i o n s ,  and t i l e  Admin- 

i s t r a t i v e  Law ,ludgc indicated t h a t  such would be en te r ta ined .  (Tr. 1-28). . 

6 .  - S i ~ b o c n a  --- - - of - - - EPA o f f i c i d l :  A witness in the cout-sr O F  h i s  t c s t i -  

rllony s t a t ed  t l lat  an UI'A o f f i c i a l  had to ld  him t h e  present appl ica t ions  

would be granted.  La te r ,  E D F  requested and was denied a subpoena re- 

cluiring Lhat o f f i c i a l  t o  t c ~ t i f y  and be cross-examined, on t he  grounds 

o f  relevancy. The decision-t~~akirig process ,  i n  t h i i  instarice, involves 

the Adrrlir~istra t i  ve Lap/ Judge in the  f i  I-st ins L d r l t ~ ,  and thc  Adniinistrator, 

o r  Iiis delegee,  in the  second. l t ~ e  views of stoff nielitbers outs ide  of  

t h i s  record dre  i r re lcvar i t  urlless i t  would a p p c ~ l t -  t o  be re la ted  t o  the 

devclol~n;er~ t  o f  " scc re t  la:$/" as t o  which  ttlcre i: no i t ldication here.  

Alql icrlt~i lmi t j  of Scclion 102 of the  r l ~  1 lorla1 Environrncrltal -- - - -- -- - - - 

IJol . -- icy - A L L :  -- On b l - i ~ f ,  r n f  a l s o  contends t h a t  S ~ c t i o n  1 0 % ( l ) ( c )  of the 

Fldtiunal itiv i ronl\ir?r~tal P o l i c y  Act ( I I C P A )  [ 8 3  S l a t  . 852;  42 U - S  .C. 4332 

( ? ) ( c ) J  rocluirer t,I~,tl 311 c n v i ~ - ~ n ; ~ i ~ ~ n t d l  inipdct stdt~~111eri t  ( t l ~ )  i s  a 

I)t'ercqtl i r , i  t c  Lo tlie fWS d p p l  i c  d t i on ,  ancl t h a t  i  tc, abserlce prevents ally 

nlofli Ficrltion of tho 1371 O r , t l u ~ - .  111 suppor t ,  i t  o f f e r s  a quotdtion fl-o~n 
- 



Aberclce~l d n d  Kockfi=h f<dilroad e t  a l .  v .  S.C .R .A . l . " .  ( ---.-------- -- ---- --- U.S.  

140. 73-1566, ~ u n c . 2 4 ,  1975). Ttie quotat ion i s  diclulii in a case i n  

which such a statelllent eras held not t o  be required,  and  af fords  l i t t l e  
I 

guidance here.  T h e  issuance of t l ~ e  i n i t i a t i n g  no t ice  here in ,  by the 

Administrator in the absence o f  an E I S ,  necessari  ly represented a 

determination by hi111 tha t  none was required.  iblittl regard t o  EPA i t s e l f ,  

none is required and t h i s  proceeding does n o t  f d l l  w i t h i n  those as t o  

w h i c h  the A c l n ~ i  n is  t r a t o r  h~7s announced a voluntary program of preparing 

the EIS .  Sec State~tient of  Policy and Procedures, 39 F . R .  16186 and 37119. 

t f f c c t  of E.O. 11070: E D F  contends the present  FNS proposal i s  - -- --- 

prohibited by txccutive Order No. llC70 ( Ju ly  18, 1975) (40 F . R .  30611) 

~ ~ ~ t i i c t i  a~lcndcd Executive Order I'lo. 1 lG43 of February 8, 1 9 7 2 ,  by c i t i n g  Section 

3 ( c )  thcrcof vriiicli deals  v ~ i  lh progrhliis linlited Lo one yea r .  B u t  t h i s  pro- 

cecding \ioul d bc goverricd by Section 3 ( b ) ,  ancl n o  d o u b t  represents the  con- 

su l t a t ' io r~  r i i  tti LPA wl~ich is  required.  

Section -- 3 - or  -- . - T I  - - JI?A: Findl ly ,  EDF contr.?ncls t h e  appl ica t ions  d o  

n u t  n~cet  tht! r equ i r~~~ ;en t . s  o f  Sectiur1 3 o f  FIFFA by a s s e r t i ng  t h a t  the 

proposcd uscl wou Id ,tldvc "c~nreasorlable adverse e ffclcts on the er~vironrnent. " 

/ lo nt t t?npt  i s  irude t o  j u j i i i y  t h e  a s s e r t i o n ,  bill. r o f e r e n c ~  i s  made t o  40 

Lt li 1G2. 11 o f  the t-eccr~tly ic,sucd P,cgistrat.ion I-ulc;, e f f ec t i ve  A u g u s t  4 ,  

1975. I l u t  till's pi-occ~ding i s  sub jec t  t o  Sec t ion  1 8  oF I K I T K A ,  as well as 

5cction 2, d n ( l  i s  govc~r~~c:(l Ily Sul1pa1.t 1) of the I < i ~ l ( ~ s  (40 CTI? 164.130) and 



T h e  Respondell t i n  tli i s  proceeding (Assis tant  Adii~inistra t o r  o f  

E P A ) ,  on b r i e f ,  urges the tllodi f i c a t i on  o f  the 1 9 7 2  Order t o  perlni t 

the reg i s t ra t io t i  of sodiui!~ cyanide fo r  use in  the ;,i-44 device t o  

control  canid prcdatot-s sub jec t  t o  the 26 nu11:ber-ed condit ions o r  

r e s t r i c t  ions s e t  forth in the Appendix here to .  

These r e s t r i c t i o n s  a re  based on the s t a t encn t s  of intended use 

by the appl i cant  vr i tnesses herein or inay reasonably be in fe r red  f roin 

t h e i r  testimony and appear t o  be appropriate in the  l i g h t  of the  record. 

They a l s o  appear t o  Inept the s u g g ~ t e d  r e s t r i c t i o n s  offered by EDF i n  

t h e  a1 t c rnd t ive  t h a t  t h e i r  challenge of the  proiecding i s  not  accepted, . 

and accordjrigly, the  appro\/al grd~i ted  h e r p i  ti ::i 1 l be niade s u b j e c t  t o  
41 

' I  - 
those r e s t r i c  t ions . 

U L T I I ~ l A T t  TITID1 II.GS AND CG;,CL!J';IOi!S 

I n  v i c i v  o f  tile foregoing, ttie 1972 Order iilould be niodified t o  

~)eriili t t l ~ e  r -egis t rd t ion o f  t t i ~  I!-44 device by t t in  i lppl icmts  herein 

subject ,  t o  Lllc condit ions s e t  forth in t he  A p ~ n n d i x  hereto .  

-.. - 1. 
Adlni n i  s  t ra t i \ic L.J:Y J u d y  e  

Au~u:~. - . 29, ---. -" 1975 - - - -- --- -- - - -- -- -- 

- -  1 t ic, not ~ t l  t i ~ ~ ~  t lly I F ~  ~ C I -  of A u g ~ ~ s t  1 7 .  1975 ,  C O U ~ S C ~  f o r  the S t a t e  

, 1 , , t t o  I 1 -  I I I .  2 1  I 2 .  NO 
, , , - o ,  , i o l :  I ,  I !  l o ,  , I  a I I I illy, l : i ~ i c i ~  1 . r , q ~ i t i l  1 a reply b r i e f ,  
, l l l i l  I , C ~ O , .  , I : ,CI-I , I I  t i ) l .o~  i L ,  i u l i  t t~(:rt>For, d r ~ r l  t I I E ~  h o ~ f  110 t  L)EPII ~ 0 1 1 -  
<, , ( ~ ~ : r ~ ~ ~ d .  rt,r:-; ,,I l,;, r O U I - \ C ,  1 ) ~  r e ~ ~ ~ ~ , : e c l  011 c > > (  f> ;~ t , i o~ i s .  


