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48" Legislature Sunset & Sunrise Review Handbook

INTRODUCTION

Established by Laws 1978, Chapter 210, Arizona’' s sunset review processis the process by
which the Legidature systematically reviews the purpose and functions of state agencies to
determine whether continuation, revision, consolidation or termination iswarranted. Sunset reviews
are based on audits conducted by either the Office of the Auditor General (OAG) or aCommittee of
Reference (COR). Upon compl etion of the audit, a public hearing isheld by the COR to discussthe
audit and receive testimony from agency officials and the public.

Similarly, Arizona s sunrise processwas established, by Laws 1985, Chapter 352, to provide
amechanism for health professions to request regulation or expansion in scope of practice. The
sunrise process begins when an applicant group presents the Joint Legislative Audit Committee
(JLAC) with areport defining the need for regul ation or scope of practice expansion. JLAC assigns
the report to a COR for review and recommendation.

This handbook is designed to be aguide for legislators and legislative staff involved in the
sunset and sunrise review of state agencies, boards, commissions, institutions and programs
(agencies). However, both the sunset and sunrise processes are provided for pursuant to statute and it
is recommended that statute be consulted in conjunction with the use of this handbook.

For ease of reference, the handbook is divided into four primary sections. Thefirst section
provides abrief description of the entities that play an important role in the processes, specifically,
JLAC, COR, OAG and legidlative committee staff. The next two sections are divided based upon
the actual sunset and sunrise processes and provide a step-by-step guide of how to conduct a sunset
or sunrisereview. Finally, samplesfrom previousreviewsare provided to help eliminate questions
regarding written correspondence and final reports.
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48" | egislature Role of Participants

ROLE OF PARTICIPANTS

JOINT LEGISLATIVE AUDIT COMMITTEE
(Title 41, Chapter 7, Article 10.1, Arizona Revised Statutes)

MEMBERSHIP

JLAC isa 12-member committee, which consists of 6 members from each chamber of the
Legidature. Five members each are appointed by the President of the Senate and Speaker of the
House of Representatives, based on the members understanding and interest in agency audits. JLAC
membership includes an A ppropriations Committee member from each chamber and no more than
three appointees from each chamber may be members of the same political party. Additionally, the
President of the Senate and Speaker of the House of Representatives serve as ex-officio members.
JLAC chairmanship alternates each year between the House and Senate.

JLAC members for the Forty-eighth Legidlature:

Senate Members House Members

Senator Robert Blendu (Chair 2007) Representative John Nelson (Chair 2008)
Senator Carolyn S. Allen Representative Tom Boone

Senator Pamela Gorman Representative Jack Brown

Senator Richard Miranda Representative Pete Rios

Senator Rebecca Rios Representative Steve Y arbrough
President Tim Bee, Ex-officio Speaker Jim Weiers, Ex-officio

JLAC POWERS & DUTIES

JLAC oversees dl legidative and agency audit functions. Subject to legislative approval,
JLAC appointsthe Auditor General and directsall sunset, performance, special and financial audits
and special research requests. JLAC isrequired to ensure that agencies comply with audit findings
and recommendations and has legislative subpoena power.

Statutorily prescribed functions of JLAC relating to the sunset and sunrise processes:

assigns agencies subject to sunset review to a COR.

assigns sunrise review applicants to a COR.

determines whether the OAG or a COR will conduct an agency’s sunset audit.

directs the OAG or a COR to conduct audits.

Oversees the preparation and introduction of legidlation to delay a sunset review if the
OAG or aCOR is unable to complete the review according to schedule.

e Directsthe OAG or a COR to conduct performance audit follow-up reviews.
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e Assigns COR chairmen (JLAC hasthe statutory authority to appoint COR chairmen, but
traditionally the chairs are selected by standing committee chairmen when appointing
the members).

e Meetsquarterly or on the call of the chairman.

PERFORMANCE AUDIT FOLLOW-UP PROCEDURES

In July 1997, JLAC adopted a process to follow-up on audit recommendations, which was
subsequently expanded in 1999. Prior to 1999, the OAG would follow-up with an agency six months
after aperformance audit wasissued and report to JLAC whether the agency was making progressin
implementing the audit report’ srecommendations. If the agency appeared to be making satisfactory
progress, the OAG conducted no further follow-up. If the agency was not making progress, further
follow-up was conducted at 18-months.

The follow-up process in place as of September 1999 is as follows:

1 In the written response to each audit recommendation in a performance audit report, the
auditee will make one of the following statements:

a The finding of the OAG is agreed to and the audit recommendations will be
implemented.

b. The finding of the OAG is agreed to and a different method of dealing with the
finding will be implemented.

C. The finding of the OAG is not agreed to but the recommendation will be

implemented.

d. The finding of the OAG is not agreed to and the recommendations will not be
implemented.

2. Following therelease of each audit report, JLAC will ensurethat each audit receivesapublic

hearing by a legidative committee. JLAC may refer the audit to a COR if the audit is
performed under the sunset law. However, JLAC may request other pertinent committeesto
hold a hearing on any audit, or JLAC may hold the hearing.

3. JLAC shall request other committees holding a hearing on an audit to specifically address,
and report back to JLAC, the nature of all report recommendations with which the agency
does not agree and will not implement.

4, Six months after the audit report is issued, the auditee must provide to the OAG awritten
explanation of the status of all audit recommendations. (The OAG shall requiretheauditeeto
provide data and information necessary to document their efforts at implementing the
recommendations.) The OAG will then issue a follow-up report to JLAC indicating the
status of the agency’ seffortsin implementing the audit recommendations. Specifically, the
follow-up report will identify how many recommendati onsthe agency hasimplemented, how
many recommendations they are in the process of implementing and how many
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48" | egislature Role of Participants

recommendations have not been implemented. If the auditee has implemented all
recommendations as of six months, the OAG shall report this fact to JLAC and no further
follow-up will be conducted.

If the auditee has not fully implemented all recommendations at six months, but appearsto
be making progress, then this process continues at six-month intervalsup to aperiod of two
years after the release of the audit report.

If the OAG finds that the auditee is not making substantial progress in implementing the
recommendations at 6 months and 12 months, the OAG may, within a period not to exceed
18 months, initiate amoreinvolved follow-up review. Thisreview shall determinethe status
of the recommendations and what further actions, if any, are still necessary to implement the
recommendations.

At two years, JLAC may require the auditee to appear before it to review the status of any
remaining recommendations and to determine whether continued reporting is warranted.

The OAG has the authority to verify all information provided by the auditees and issue
reportsto JLAC and other relevant legislative committees.

The JLAC Chairman may at any time following the release of an audit report convene a
panel of JLAC membersto meet with the OA G and the auditee to discuss recommendations,
with which the agency disagrees and will not implement. The panel will hear from both
parties and will recommend to the full committee that:

a) there is no need for further action, or
b) sufficient differences exist between the OAG and the auditee to warrant the attention
of the full JLAC.

JLAC will determine the need for further review and may, as an option, convene a final
meeting of the two parties.

If after final review, JLACfeelsitiswarranted, it will draft amemorandum summarizing the
differences between the OAG and the auditee and will make a memorandum available,
together with any recommendations, to all members of the Legislature.
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OFFICE OF THE AUDITOR GENERAL
(Title 41, Chapter 7, Article 10.1, Arizona Revised Statutes)

REQUIREMENTS & TERM

Statute providesfor the appointment of the Auditor General by JLAC, subject to approval by
the Legislature. Theterm of officeisfive years; however, the Auditor General may be reappointed
or removed from office pursuant to a concurrent resolution of the Legisature.

Statute requiresthe Auditor General to be acertified public accountant licensed to practicein
Arizona and therefore subject to the standards and ethics of the accounting profession as regulated
by the Arizona Board of Accountancy.

OAG POWERS & DUTIES

The OAG isresponsible for providing independent financial, performance and compliance
audits and special research requestsin support of legidlative oversight and public accountability of
funds administered by the state and certain local governments. In order to perform its audits, the
OAG is authorized by statute to access agency correspondence, files and other records, bank
accounts, criminal history record information, money and other property of any state agency.
Additionally, prior to conducting a performance audit, the OAG attemptsto contact legislators and
legidlative committee staff to receive input and “leads’ regarding areas of concern. The OAG staff
also contacts legislators and staff following the publication of an audit to respond to any questions
regarding audit findings.

The OAG isrequired to perform the following duties relating to the sunset process:

e Prepare and submit to JLAC alist of al agencies scheduled for sunset termination at
least 20 months prior to agency termination.

e Recommend to JLAC sunset audits to be conducted by the OAG or COR.

e Conduct al audits assigned by JLAC. (Audits conducted by the OAG for the sunset
review process are called performance audits or sunset audits.)

e Distribute copies of agency performance audits to JLAC members and staff.

e Testify before the COR regarding the performance audit findings.
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COMMITTEES OF REFERENCE
(A.R.S. § 41-2954)

MEMBERSHIP

The COR is a subcommittee of a standing committee, designed to act as the proxy of the
standing committee. Consisting of five members, aCOR is appointed by each Senate and House of
Representatives standing committee. Pursuant to statute, no more than three members may befrom
the same political party. Although JLAC has the statutory authority to appoint the COR chairs,
traditionally this has been done by the chair of the standing committee at the same time the chair
appoints the COR.

COR POWERS & DUTIES

The COR may beresponsible for conducing the sunset audit. Sunset audits conducted by the
COR are essentialy self audits, with the agency responding to statutorily prescribed questions and
guestions devel oped by the COR.

When conducting a sunset or sunrise hearing, the House and Senate COR meet jointly,
thereforethereisasingle COR, and separate motionsfor the House side and the Senate side are not
inorder. A quorum of a COR for sunset and sunrise purposes consists of amajority of all members.

Agencies subject to sunset review are generally assigned to a COR whose standing
committee would most likely be responsible for hearing any legislation affecting that particular
agency and has knowledge or expertise in that particular subject area.

A COR has legidlative subpoena power and is responsible for:

e Conducting a sunset audit of each agency assigned to it by JLAC.

e Holding at least one public hearing upon receipt of the OAG performance audit or
completion of the COR sunset audit.

e Evaluating and recommending agency continuance, revision, consolidation or
termination based on statutory sunset factors.

e Evauating and recommending regulation or increased scope of practice based on
statutory sunrise factors.

e Submitting afinal sunset or sunrisereview report by December 1 to JLAC, the President
of the Senate, Speaker of the House of Representatives, Governor, OAG and the agency
that was the subject of the review.

e Preparing legigation to implement its recommendations (JLAC isstatutorily required to
oversee the preparation of such legisation, but traditionally the COR chair and staff
have overseen this responsibility).
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AGENCY SUBJECT TO REVIEW

An agency subject to sunset review performs the following functions in the sunset and
sunrise review process.

e Assiststhe OAG or COR - The agency works with the OAG, to provide any necessary
information. If the sunset audit is conducted by a COR, the agency must provide all
necessary information and respond to the sunset questions as requested by the COR.

o Tedtifies at hearings - Agency officias testify at public hearings, present agency
responses to the required agency factors, and provide justification for agency
continuance, modification or creation and any additional information requested by COR
members.

e Supports introduction of legislation - Agency officials should work with legislative
committee staff and COR chairman to coordinate the drafting and introduction of
legidlation to continue, modify or create the agency pursuant to COR recommendations.

LEGISLATIVE STAFF

Asthe chairmanship of JLAC shiftsbetween the House of Representatives and the Senate, so
too does the primary staffing responsibility for sunsets and sunrises. Sunset and sunrise staffing
responsibilities shift with legidative terms. Senate legidative committee staff is responsible for
staffing sunset hearings during even-numbered | egid atures (Forty-eighth L egidature) and legidative
committee staff from the House is responsible during odd-numbered legislatures (Forty-ninth
Legidature). Regardliess of who has primary responsibility, it isaways agood ideato keep one's
staff counterpart(s) apprised of information and progress.

Staff responsibilities vary slightly depending on whether the OAG or COR conducts the
sunset audit. Committee staff:

Coordinates with their Senate/House counterpart.

Facilitates contact between the COR chair and the agency subject to sunset review.
Compiles background information.

Prepares information for COR members and other interested Legislators.
Schedules the sunset and sunrise hearing(s).

Writes the final sunset and/or sunrise report.

Facilitates the drafting of any legidlative recommendations of the COR.
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Arizona Senate Committees of Reference

( Forty-eighth Legislature)

Appropriations

Robert Burns, Chair
Paula Aboud

Commerce and Economic
Development

Barbara Leff, Chair
Ken Cheuvront

Finance

Jm Waring, Chair
Ken Cheuvront

Carolyn Allen Pamela Gorman Pamela Gorman

Jorge Luis Garcia Richard Miranda Ron Gould

John Huppenthal Jay Tibshraeny Richard Miranda
Financial I nstitutions, Government Health

I nsurance and Retirement

Pamela Gorman, Chair

Jack Harper, Chair

Tom O'Halleran, Chair

Marsha Arzberger Robert Blendu iamuLidAab Xuctljirre
John Huppenthal Meg Burton Cahill Barb Le?f
Debbie McCune Davis Jorge Luis Garcia ﬁr as h
Thayer Verschoor Linda Gray Thayer VVerschoor
Higher Education Judiciary K-12 Education

Tom O’ Halleran, Chair
Paula Aboud

Linda Gray

Charlene Pesquiera
Jay Tibshraeny

Chuck Gray, Chair
Ken Cheuvront
Ron Gould
Richard Miranda
Jm Waring

Karen Johnson, Chair
Ron Gould

Leah Landrum Taylor
Linda Gray

Victor Soltero

Natural Resources and
Rural Affairs

Chuck Gray, Chair
AmandaAguirre
Marsha Arzberger
Robert Blendu
Karen Johnson

Public Safety and Human
Services

Linda Gray, Chair
Chuck Gray

Jack Harper

Leah Landrum Taylor
Victor Soltero

Transportation

Ron Gould, Chair
Robert Blendu
Pamela Gorman
RebeccaRios
Victor Soltero
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Committees of Reference

Arizona House of Representatives Committees of Reference

( Forty-eighth Legislature)

Appropriations

Andy Biggs, Chair

Commerce

Rich Crandall, Chair

Counties, Municipalities &
Military Affairs

John Nelson, Chair

Judy Burges John McComish Lucy Mason
Trish Groe Michele Reagan Marian McClure
Linda Lopez Mark DeSimone Manuel Alverez
David Lujan Robert Meza Tom Prezel ski
Environment Financial I nstitutions & Government

Michele Reagan, Chair
Ray Barnes

Bob Robson

Martha Garcia
Barbara McGuire

I nsurance

Bill Konopnicki, Chair
Kirk Adams

John McComish
Robert Meza

Ben Miranda

Rich Crandall, Chair
Ray Barnes

Warde Nichols
Steve Farley

Lena Saradnik

Health Higher Education Homeland Security &
Property Rights
Bob Stump, Chair Nancy McLain, Chair Doug Clark, Chair
Nancy Barto Nancy Barto Ray Barnes
Rick Murphy Jennifer Burns Nancy Barto
Dave Bradley Ed Ableser Cloves Campbell Jr.
Linda Lopez Chad Campbell Tom Prezel ski
Human Services Judiciary K-12 Education

Pete Hershberger, Chair
Nancy Barto

Andy Tobin

David Bradley

Chad Campbell

Adam Driggs, Chair
Kirk Adams

Steve Y arbrough
Ann Kirkpatrick
Krysten Sinema

Andy Tobin, Chair
Doug Clark

Sam Crump

David Lujan
Jackie Thrasher
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( Forty-eighth Legislature)

Arizona House of Representatives Committees of Reference

Natural Resources & Public
Safety

Judy Burges, Chair
John Kavanagh
Jerry Weiers
Barbara McGuire
Lynn Pancrazi

Public I nstitutions &
Retirement

Marian McClure, Chair
Sam Crump

Pete Hershberger
David Bradley

Lynn Pancrazi

Transportation

Marian McClure, Chair
Sam Crump

John Nelson

Tom Prezel ski

Jackie Thrasher

Water & Agriculture

Lucy Mason, Chair
Jennifer Burns
John Kavanagh
Jack Brown

Lynn Pancrazi

Ways and Means

Steve Y arbrough, Chair
Rick Murphy

Michelle Reagan

Jack Brown

Ann Kirkpatrick
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Sunset Review Process 48" Legislature

SUNSET REVIEW

(Title 41, Chapter 27, Arizona Revised Statutes)
DESCRIPTION

The sunset process dates to the mid-1970's and was one of the first government
accountability tools. Althoughindividual sunset processesdiffer from stateto state, akey featureis
the inclusion of an automatic termination (repeal) clause in the authorizing legislation for state
agencies and programs. Agencies are reviewed by the L egislature prior to their termination and the
L egislature may reauthorize the agency.

Arizonaestablished its sunset processin Laws 1978, Chapter 210. It provides a systematic
process to evaluate an agency to determine if the merits of the agency justify its continuation,
continuation with modification or termination. Agencies subject to sunset review automatically
terminate (sunset) if legidation to continue the agency is not approved by the Legislature and
Governor.

The entire sunset review process takes place over a 20-month period. JLAC initiates the
sunset review process by reviewing thelist of agencies scheduled for termination and assigning the
agenciesto a COR. All agencies scheduled for sunset are assigned to a House and Senate COR.
Sunset reviews are based on sunset audits conducted by either the OAG or a COR. JLAC also
determines whether the OAG or aCOR will conduct the sunset audit (called a performance audit if
conducted by the OAG). This determination is based upon a number of factors, including: the
number of audit hours the OAG estimates a performance audit of the agency will require; the
number and seriousness of concernsand issuesidentified by Legidators, legidative staff or the OAG
regarding the agency; and the size and budget of the agency.

The COR is required to hold at least one public hearing to discuss the sunset audit and
receivetestimony from agency officialsand the public. The COR may hold subsequent hearings, as
necessary. Upon completion of COR deliberations, which includes a review of the 12 statutory
sunset factors, the COR must submit afinal sunset review report by December 1, containing, in part,
its recommendation for continuation, revision, consolidation or termination of the agency. Statute
prohibits continuation of an agency for a period in excess of ten years. L egislative committee staff
typically facilitates, and Legisative Council typically drafts, any recommended legislation.

Historically, the COR chair hasintroduced the legisl ation necessary to continue, consolidate
or revise and agency during thefollowing legidlative session; however, the agency subject to sunset
review hastheresponsibility of requesting the chair, or any other legislative member, to sponsor the
necessary legislation. Legidative committee staff should communicate this responsibility to the
agency. If the COR recommends that the agency terminate, legislation is not necessary.
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CONDUCTING A SUNSET REVIEW

A sunset review isbased upon an audit conducted by either the OA G (performance audit) or
the legidative committee staff assigned to the COR.  The essential difference between a
performance audit and an audit conducted by a COR is the depth and scope of the audit. An
performance audit is usually conducted over a period of several months with the OAG staff going
on-sitewith the agency to review filesand records and conduct interviews. COR auditsaretypically
“self” audits asthe agency is asked to respond to the sunset factors and | egislative committee staff
conducts minimal background and legal research.

The stepsfor conducting asunset review when the OAG conducts aperformance audit are very
similar to the stepsfor conducting areview when the COR conducts the audit. Followingisabrief
discussion of staff responsibilities under both of these scenarios.

1. WHAT TO DO IF OAG CONDUCTSTHE AUDIT:
Step 1 - Assignment of reviews (approximately 20 months prior to the sunset hearing)

e The OAG submits a list of agencies scheduled for termination to JLAC - This list
includes all agencies statutorily scheduled for sunset and an estimate of the hours
necessary to complete each agency's audit if the OAG were to conduct a performance
audit.

e JLAC establishesthe sunset review schedule - Based on areview of the sunset schedule
and audit hoursinformation submitted by the OAG, JLAC approvesthe audit schedule.
JLAC may delay an agency's sunset if it believesthe OAG will not be able to complete
the audit and subsequent review according to schedule. If JLAC delays termination,
JLAC isresponsiblefor introducing legislation to extend the agency's termination date so
that the agency will not sunset pending review.

e JLAC determineswho shall performthe sunset audit - Based on the sunset schedule and
audit hoursinformation submitted by the OAG, JLAC determineswhether the OAG will
conduct the audit. The more complex agenciesare generally assigned to the OAG for an
agency-wide performance audit.

e JLAC assigns agencies subject to review to a COR - Statute requires all agencies
scheduled to sunset to be assigned to a COR for the purposes of reviewing the sunset
audit, holding a public hearing and making recommendations concerning the
continuation of the agency. Legidlative staff isprovided alist of COR assignments by
JLAC staff.
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Step 2 - Performance Audit

The OAG conducts the performance audit - Legidlative staff and al JLAC members
receive a copy of completed performance audits.

Step 3 - Pre-Sunset Hearing (3 to 4 months prior to sunset hearing)

Contact the COR chairman and staff counterpart - Legislative committee staff should
inform the COR chair, of their respective body, of the upcoming sunset review and
discuss any potential issues/concerns.

COR chair contacts the agency — Legidative committee staff facilitates the
communication between the COR chair and agency by preparing anotification letter on
behalf of the COR chair, informing the agency of its coming review. The COR chair
should also request, and the agency is required, to submit a report containing the
agency’s response to the statutorily prescribed agency factors (A.R.S. § 41-2954,
paragraph F). The agency factors are in addition to the 12 sunset factors, which are
addressed in the OAG performance audit.

Following are the required agency factors (A.R.S. 8 41-2954, paragraph F):

(1) Anidentification of the problem or needswhich the agency isintended to address.

(2) A statement, to the extent practical, in qualitative or quantitative terms, of the
objectives of the agency.

(3) Identification of any conflicting or overlapping duties with other agencies.
(4) Ananaysisof the consequences of eliminating the agency.

Review performance audit - L egislative committee staff should review the performance
audit, which includesthe 12 sunset factors and the agencies responseto the four required
agency factors.

By way of information, the 12 sunset factors are asfollows (A.R.S. § 41-2954):

(1) The objective and purpose in establishing (continuing) the agency.

(2) Theeffectivenesswith which the agency has met its objective and purpose, and the
efficiency with which it has operated.

(3) The extent to which the agency has operated within the public interest.

(4) Theextent towhich rulesadopted by the agency are consistent with thelegidative
mandate.

(5) The extent to which the agency has encouraged input from the public before
adopting itsrules and the extent to which it hasinformed the public astoitsactions
and their expected impact on the public.
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(6) Theextent towhich the agency hasbeen ableto investigate and resolve complaints
within itsjurisdiction.

(7) Theextent to which the Attorney General, or any other applicable agency of state
government, has the authority to prosecute actions under the enabling legislation.

(8) Theextent towhich agencieshave addressed deficienciesin their enabling statutes
which prevent them from fulfilling their statutory mandate.

(9) Theextent towhich changesare necessary, inthelawsof the agency, to adequately
comply with the factors listed in this subsection.

(10) The extent to which the termination of the agency would significantly harm the
public health, safety or welfare.

(11) Theextent to which thelevel of regulation exercised by the agency is appropriate
and whether less or more stringent levels of regulation would be appropriate.

(12) Theextent to which the agency has used private contractorsin the performance of
its duties and how effective use of private contractors could be accomplished.

Contact other parties- Upon review of the performance audit, |egidative committee staff
should contact the other parties, such asthe Joint L egislative Budget Committee (JLBC),
Legidative Council, professional associations and interested constituents, to discuss
agency performance, identify problems and other issues relating to the agency. Any
concerns or questions identified should be conveyed to the COR.

Schedule a public hearing, prepare agenda and materials for members - The COR is
required to hold at least one public hearing.

When scheduling the public meeting, legislative committee staff should consult with
agency staff and the OAG to ensure their attendance and ability to present the required
agency factors.

It is recommended that, at a minimum, the sunset hearing agenda include the
presentation of the performance audit by the OAG, a presentation by the agency on the
required agency factors, and an opportunity for testimony from agency officialsand the
public. The agenda may also include adoption of the COR recommendations, if
additional COR meetings are not necessary. Materials distributed by legislative
committee staff to the COR may include asummary of the performance audit and agency
response, thewritten required agency factors, budget data, other relevant information and
any draft recommendations.

Notify the agency — Legidative committee staff may prepare a notification letter on
behalf of the COR chair stating the date and time of the sunset review hearing. Meeting
notices should also be sent to: COR members, OAG, JLAC members, Legidative
Council, JLBC and other interested parties.
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Step 4 - Sunset Hearing

Hold a public hearing - Statute (A.R.S. § 41-2954) requires the COR to hold a public
hearing to:

(1) Determine the need of the agency to regulate or direct a particular activity.

(2) Determine if the agency is meeting its statutory responsibilities and if those
responsibilities are necessary.

(3) Provide an opportunity for public testimony.

(4) Provide an opportunity for the agency to justify its continuation.

(5) Receive a presentation from the agency that address the prescribed agency factors
(A.R.S. 8 41-2954, paragraph F).

Sunset factors- Statute (A.R.S. § 41-2954) requiresthe COR to consider, at aminimum,
the 12 sunset factors when determining the need for continuation or termination of an
agency. The sunset factors are addressed in writing in the OAG report.

Step 5 - Follow-up

Prepare a final sunset report - Legislative committee staff prepares a fina report
pursuant to statutory guidelines (A.R.S. 8§ 41-2954) containing the following
information:

(1) A recommendation that the agency be continued, revised, consolidated or terminated.
(2) A written statement prepared by the agency that containsthe required agency factors.

Distribute final sunset review report - By December 1, legislative committee staff
should distribute the final sunset report. Addressthe report to JLAC and, at aminimum,
distribute copies of the final report to the:

Governor Office of the Auditor Generad

President and Speaker State Library, Archives & Public Records
COR members House and Senate Research Staff
Secretary of the Senate’ s Office House and Senate Minority Staff

Chief Clerk House and Senate M gjority Staff

Director of the Agency subject to review

Draft legislation - Legislative committee staff workswith Legislative Council to draft
any recommended legidlation. Legidation is not necessary if the COR recommends
agency termination.
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Sunset Review Process

SUNSET REVIEW PROCESSTIMETABLE

Deadline

(OAG Conducts the Performance Audit)

Activity

(Occurs at least 20 months prior to termination of the agency)

May/June

OAG submits|list of agencies subject to sunset
review.

JLAC determines OAG will conduct audit and
assigns agency to COR.
Legiglative staff is notified of JLAC assignments.

June/August

OAG conducts audit.

(Occurs year of review.)

June/July

COR chair initiates communication with agency.
Committee staff prepares |etters.

August Draft performance audit completed.

September/October OAG submitsfina performance audit report to
Legislature.

Committee staff schedules sunset review
hearing(s).

December Final sunset review report is due December 1.
Committee staff prepares final sunset review
report and distributes.

January Introduction of legidlation to implement COR
recommendations, if necessary.

July Termination of agency, unless legidlatively

continued.
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2. WHAT TO DO IF COR CONDUCTSTHE PERFORMANCE AUDIT:

Step 1 - Assignment of reviews (approximately 20 months prior to the sunset hearing)

The OAG submits a list of agencies scheduled for termination to JLAC - This list
includes all agencies statutorily scheduled for sunset and an estimate of the hours
necessary to complete each agency's audit if the OAG were to conduct a performance
audit.

JLAC establishesthe sunset review schedule - Based on areview of the sunset schedule
and audit hours information submitted by the OAG, JLAC approves the audit schedule.
JLAC may delay an agency's sunset if it believes the COR will not be able to complete
the audit and subsequent review according to schedule. If JLAC delays termination,
JLAC isresponsiblefor introducing legislation to extend the agency's termination date so
that the agency will not sunset pending review.

JLAC determineswho shall performthe sunset audit - Based on the sunset schedule and
audit hoursinformation submitted by the OAG, JLAC determineswhether the COR will
conduct the audit. The more complex agenciesare generally assigned to the OAG for an
agency-wide performance audit.

JLAC assigns agencies subject to review to a COR - Statute requires all agencies
scheduled to sunset to be assigned to a COR for the purposes of reviewing the sunset
audit, holding a public hearing and making recommendations concerning the
continuation of the agency. Legidative staff is provided alist of COR assignments by
JLAC steff.

Step 2 - Initiate Agency Contact (3 to 4 months prior to sunset hearing)

Contact the chairman of the COR and staff counterpart - Legis ative committee staff
should inform the COR chair, of their respective body, of the upcoming sunset review
and discuss any potential issues/concerns.

COR Chair contacts the agency - Legidative committee staff facilitates the
communication between the COR chair and agency by preparing anotification letter on
behalf of the COR chair, informing the agency of its coming review.

The COR chair should request, and the agency isrequired, to submit areport containing
the agency's response to the 12 sunset factors as well as a written statement addressing
the four required agency factors (A.R.S. § 41-2954).

The COR chair may request other relevant information, such as copies of the agency’s
annual report or minutes from meetings, or ask other relevant questions. The sunset
audit, when conducted by the COR consists of the written response of the agency, and
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other relevant information procured by the legislative committee staff.

The chair’ s correspondence should direct the agency to report on al of the factorsby a
date certain, allowing enough time for legislative committee staff to review and
distribute to COR members the materials received from the agency.

Following are the 12 sunset factors (A.R.S. § 41-2954):

D
(2)

3
(4)

©)

(6)
(9)
(10)
(9)
(10)
(11)

(12)

The objective and purpose in establishing (continuing) the agency.

The effectiveness with which the agency has met its objective and purpose, and the
efficiency with which it has operated.

The extent to which the agency has operated within the public interest.

The extent to which rules adopted by the agency are consistent with thelegidlative
mandate.

The extent to which the agency has encouraged input from the public before
adopting itsrules and the extent to which it hasinformed the public astoitsactions
and their expected impact on the public.

The extent to which the agency has been ableto investigate and resolve complaints
within its jurisdiction.

The extent to which the Attorney General, or any other applicable agency of state
government, has the authority to prosecute actions under the enabling legislation.

The extent to which agencies have addressed deficienciesin their enabling statutes
which prevent them from fulfilling their statutory mandate.

The extent to which changes are necessary, in thelaws of the agency, to adequately
comply with the factors listed in this subsection.

The extent to which the termination of the agency would significantly harm the
public health, safety or welfare.

The extent to which thelevel of regulation exercised by the agency is appropriate
and whether less or more stringent levels of regulation would be appropriate.

The extent to which the agency has used private contractorsin the performance of
its duties and how effective use of private contractors could be accomplished.

Following are the prescribed agency factors (A.R.S. 8 41-2954, paragraph F):

D
(2)

3
(4)

Anidentification of the problem or needswhich the agency isintended to address.

A statement, to the extent practical, in qualitative or quantitative terms, of the
objectives of the agency.

Identification of any conflicting or overlapping duties with other agencies.
An analysis of the consequences of eliminating the agency.
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Contact other parties- Legidlative committee staff should contact the other parties, such
as the Joint Legidative Budget Committee (JLBC), Legidative Council, professional
associations and interested constituents, to discuss agency performance, identify
problems and other issues relating to the agency. Any concerns or questionsidentified
should be conveyed to the COR.

Step 3 - Pre-Sunset Meeting/Review Materials

Review and evaluate sunset factors - Legislative committee staff should review the
agency'sreport. At aminimum, staff should ensure that the agency fully responded to the
sunset and required agency factors.

Schedule a public hearing, prepare agenda and materials for members - The COR is
required to hold at least one public hearing. At aminimum, the agendashould includea
presentation from agency officialsthat includes a presentation of the sunset factors and
required agency factors, and provide an opportunity for public input. The agenda may
also include adoption of the COR recommendations, if subsequent COR meetingsare not
necessary. Materials distributed by legislative committee staff may include a summary
of the performance audit and agency response, budget data and draft recommendations.

Notify the agency - Legislative committee staff may prepare a notification letter on
behalf of the COR chair stating the date and time of the sunset review hearing. Meeting
notices should also be sent to: COR members, OAG, JLAC members, Legidative
Council, JLBC and other interested parties.

Step 4 - Sunset M eeting

Hold a public hearing - Statute (A.R.S. § 41-2954) requires the COR to hold a public
hearing to:

(1) Determine the need of the agency to regulate or direct a particular activity.

(2) Determine if the agency is meeting its statutory responsibilities and if those
responsibilities are necessary.

(3) Provide an opportunity for public testimony.

(4) Provide an opportunity for the agency to justify its continuation.

(5 Receiveapresentation from the agency that address the prescribed agency factors
(A.R.S. 8§ 41-2954, paragraph F).

Sunset factors- Statute (A.R.S. § 41-2954) requiresthe COR to consider, at aminimum,
the 12 sunset factors when determining the need for continuation or termination of an

agency.
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Step 5 - Follow-up

Prepare a final sunset report - Legisative committee staff prepares a fina report
pursuant to statutory guidelines (A.R.S. 8§ 41-2954) containing the following
information:

(1) A recommendation that the agency be continued, revised, consolidated or
terminated.

(2) A written statement prepared by the agency that contains the required agency
factors.

Distribute final sunset review report - By December 1, legislative committee staff
should distribute the final sunset report. Addressthereport to JLAC and, at aminimum,
distribute copies of the final report to the:

Governor Office of the Auditor General

President and Speaker State Library, Archives & Public Records
COR members House and Senate Research Staff
Secretary of the Senate’' s Office House and Senate Minority Staff

Chief Clerk House and Senate Mgjority Staff

Director of the Agency subject to review

Draft legidation - Legidative committee staff works with Legislative Council to draft
any recommended legislation. Legislation is not necessary if the COR recommends
agency termination.
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48M Legislature

SUNSET REVIEW PROCESSTIMETABLE

Deadline

(COR Conducts the Performance Audit)

Activity

(Occurs at least 20 months prior to termination of the agency)

May/June

OAG submits|list of agencies subject to sunset
review.

JLAC determines COR will conduct audit;
assigns agency to COR for review.
Legidlative staff is notified of JLAC assignments.

(Occurs year of review.)

June/July

COR chair initiates communication with agency.
Committee staff prepares letters. Agency is
request to respond to 12 sunset factors and four
agency factors.

August/September/October

Agency submits responses to sunset and agency
factors.

Committee staff schedules sunset review
hearing(s). Prepares agency responses for
review by COR.

December

Final sunset report is due December 1.
Committee staff prepares final sunset review
report and distributes.

January

Introduction of legidation to implement COR
recommendations, if necessary.

July

Termination of agency, unless legidatively
continued.
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SUNRISE REVIEW PROCESS

(A.R.S. § 32-3101 through 32-3106)

DESCRIPTION

The sunrise procedure was established by L aws 1985, Chapter 352, to provide amechanism
for health professions to request that the state regul ate a currently unregulated health profession or
request an expansion of the scope of practice of aregulated profession.

A health profession isdefined asaprofession regulated pursuant to A.R.S. Title 32, chapters:
7 (Podiatry), 8 (Chiropractic), 11 (Dentistry), 13 (Medicine and Surgery), 14 (Naturopathic
Physicians), 15 (Nursing), 15.1 (Dispensing Opticians), 16 (Optometry), 17 (Osteopathic Physicians
and Surgeons), 18 (Pharmacy), 19 (Board of Physical Therapy), 19.1 (Psychologists), 21
(Veterinarians), 25 (Physician Assistants), 28 (Radiologic Technologists), 29 (Homeopathic
Physicians), 33 (Behavioral Health Professionals), 34 (Occupational Therapy), 35 (Respiratory
Care), 39 (Acupuncture), and 41 (Athletic Trainers). Also Title 36, chapter 6, article 7 (Licensing
and Regulation of Midwifery) or chapter 17 (Hearing Aid Dispensers, Audiologists and Speech-
Language Pathologists).

Toinitiate the sunrise application process, an applicant must submit awritten request (report)
to JLAC, by September 1, responding to the statutorily prescribed sunrisefactors (A.R.S. 8 32-3105
or 32-3106). The request/report is then assigned, by JLAC, to a COR for review. The COR may
hold meetings as necessary to consider the report and receive testimony from the public, the
applicant group and, if applicable, the regulatory board of the health profession.

Although statute does not require the COR hold meetings to deliberate on the sunrise
application, the COR isrequired to study the sunrise request/report and deliver a COR report of its
recommendations regarding the sunrise application to JLAC, the Governor, President of the Senate,
Speaker of the House of Representatives and the applicant group by December 1 of the same year
the application issubmitted to JLAC. Legidlative committee staff and L egislative Council draft any
recommended legislation.

Although not required, the COR chair may introduce any legislation recommended to
regulate a currently unregulated profession or request that the scope of practice of a currently
regulated profession be expanded, during the following legidlative session; however, the sunrise
applicant hasthe responsibility of requesting the chair, or any other legislative member, to sponsor
thelegidation. L egislative committee staff should communicate thisresponsibility to the applicant.
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CONDUCTING A SUNRISE REVIEW

Step 1 - Application Submitted

Submission of application - An applicant that is seeking regulation must submit a written
report on or before September 1 (A.R.S. 8 32-3104). The report must define the problem,
explain the need for regulation and discuss the costs, benefits and negative impact of
regulation. The report lists the affected associations, organizations and other practitioner
groups, summarizes effortstaken to address the problem, describes alternativesto regul ation
and discusses the maintenance of professional standards.

The application should be addressed and delivered to the JLAC chair, with acopy provided
to the vice-chair, at:

1700 West Washington

Phoenix, Arizona, 85007

[t is strongly recommended that the applicant provide a copy of the application to the
Office of the Auditor General and House and Senate staff assigned to the JLAC
committee. Staff assignments can be determined by contacting the House and Senate
Research Staffs, respectively.

Applicants for new regulation — The applicant must respond to each of the listed sunrise
criteriawithin the written sunrise report submitted to JL A C and subsequently provided to the
COR. Review A.R.S. 8§ 32-3105 for afull and complete reading of the factors:

(1) Definethe problem and why regulation is necessary, including the nature of potential
harm to the public, and the extent to which consumers need and will benefit from the
regulation.

(2) Describe efforts made to address the problem, including voluntary efforts and the use
of applicable current law.

(3) Alternatives considered.

(4) Benefit to the public if regulation is granted.

(5) The extent to which regulation may harm the public.
(6) Proposed maintenance of standards.

(7) A description of the group proposed for regulation, including a list of associations,
organizations and another groups.

(8) Expected costs to the state and the general public of implementing the proposed
regulation.

Applicantsfor increased scope of practice— The applicant must respond to each of thelisted
sunrise criteria within the written sunrise report submitted to JLAC and subsequently
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provided to the COR. Review A.R.S. § 32-3105 for a full and complete reading of the
factors:

(1) Define the problem and why an increased scope of practice is necessary, including
consumers need and benefits, if an increase is granted.

(2) The extent to which the public can be confident that qualified practitioners are
competent.

(3) The extent to which an increased scope of practice may harm the public.

(4) The estimated cost to the state and the general public of implementing the proposed
increase in scope of practice.

An applicant seeking an increase in scope of practice must al so submit acopy of thereport to
the regulatory board of the health profession for review and comment. If applicable, the
regulatory board shall make recommendations based on the submitted report to the extent
requested by the COR.

Step 2 - Assignment of review

JLAC receives the applicants request/report and assignsit to a COR.

Step 3 - Pre-Sunrise Meeting

Review and evaluate sunrise factors - Legislative committee staff should: determineif the
sunrise report is for an increase in scope of practice or new regulation and review the
appropriate sunrise factors; review the applicant’ swritten report; and distribute copies of the
report to COR members.

Contact the COR chair - Legidlative committee staff should inform the COR chair of the
application for new regulation or expanded scope of practice and discussany potential issues
or concerns.

Schedule a public hearing - A public hearing is not required by law and is held at the
discretion of the COR chair.

If the COR chair decidesto hold apublic hearing, the agenda, at aminimum, should include
the presentation of the written report by the applicant and an opportunity for testimony from
other officials and the public. The agenda may aso include adoption of final
recommendations, if additional COR meetings are not necessary. If apublic hearingisheld,
it is recommended that staff contact other legidative staff, such as JLBC and Legidative
Council.

Recommendation — The COR may make recommendations regarding the request for new
regulation or the increased scope of practice (A.R.S. § 32-3103).
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Statute stipulates that an unregulated health profession shall not be regulated unless the
regulation is for the express purpose of protecting the public interest. All legislation
proposed in order to regulate a health profession for the first time must be reviewed
according to the following criteria:

D

(2)
3

If the practice of the health profession wereto go unregulated, it could clearly harm or
endanger the public hedlth, safety or welfare and the potential for harm is easily
recognizable and not remote or dependent on tenuous argument.

The public needs, and can be reasonably expected to benefit from, the regulation of the
profession.

The public cannot be effectively protected by other means in a more cost beneficial
manner.

After evaluating the above criteria, and considering the governmental and societal costsand
benefits, if the Legislature finds that it is necessary to regulate a health profession, statute
stipul ates that the regulation to be implemented shall bethe least restrictive possible and be
consistent with the following:

D

2

©)

(4)
(5)

If the exiting common law and statutory civil actionsand criminal prohibitionsare not
sufficient to eradicate the exiting harm, regulation shall provide for stricter civil
actions and criminal prohibitions.

If a service is being performed for individuals that involve a hazard to the public
health, safety or welfare, the regulation shall impose inspection requirements and
enable an appropriate state agency to enforce violations by injunctive relief in court.
If the threat to the public health, safety or economic well-beingisrelatively small asa
result of the operation of the health profession, the regulation shall implement asystem
of registration.

If the consumer may have a substantial basis for relying on the services of a
practitioner, the regulation shall implement a system of certification.

If it is apparent that adequate regulation cannot be achieved by means other than
licensing, the regulation shall implement a system of licensing.

Step 4 - Follow-up

e Prepare final sunrise report - While a meeting is not required on a sunrise, the COR is
required to submit areport of itsfindingsto JLAC, the Governor, President of the Senate and
Speaker of the House by December 1.
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e Distribute sunrise review report - Legislative committee staff distributes copies of the
sunrise report and recommendations to the following individuals:

Governor Office of the Auditor General

President and Speaker State Library, Archives & Public Records
COR members House and Senate Research Staff
Secretary of the Senate’ s Office House and Senate Minority Staff

Chief Clerk House and Senate M gjority Staff

Director of the Agency subject to review

e Draft legislation - Legislative committee staff workswith Legislative Council to draft any
recommended legislation.
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SUNRISE PROCESSTIMETABLE

Deadline Activity

September 1 Applicant group submits a written report to
JLAC detailing the reasons for regulation or
increase in scope of practice.

It is strongly recommended that the applicant
group provide a copy of the application to the
Office of the Auditor General and House and
Senate staff assigned to the JLAC committee.
Saff assignments can be determined by
contacting the House and Senate Research
Saffs, respectively.

Not specified JLAC assigns agencies to COR for review.
Not specified Committee staff schedules sunrise review
hearing(s).

Satute does not require that a hearing be held.

December Final sunrise report is due December 1.

January Introduction of legidlation to implement COR
recommendations, if necessary.
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