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CAMPBELL, Senior Circuit Judge. Plaintiff-appellant

Felix Landrau-Ronero (“Landrau”) appeals from the district
court’s entry of summary judgnment in favor of Landrau’s
enpl oyer, defendant-appell ee Banco Popular. We affirmin part
and vacate in part, and remand for further proceedi ngs not

i nconsistent with this opinion.

| . BACKGROUND
We set forth the relevant facts in the |ight nost
favorable to the appellant. See New York State Dairy Foods,

Inc. v. Northeast Dairy Conpact Conmmn, 198 F.3d 1, 3 (1st Cir.

1999). Landrau, a black man, was enpl oyed by Banco Popul ar from
1981 until his resignation in 1995. He began as a clerk in the
coll ection departnent, and was transferred in 1988 to the
i nsurance unit of the nortgage departnent for the remai nder of
hi s enpl oynent.

On April 1, 1993, Landrau’s supervisor, Carnmen Sandin,
retired from her position as supervisor of the nortgage
i nsurance services. Several Banco Popul ar enpl oyees applied for
t he vacant position, including Landrau. In April, 1993, a white
man, Jai me Bou, was sel ected and became Landrau’ s supervi sor.

Bou subjected Landrau’s work to closer scrutiny than
that of the other enployees in the unit, and closely nonitored

Landrau’ s whereabouts. This nonitoring included forcing Landrau
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to |l eave a note on his desk every time he went on break, to the
bat hroom or to get a drink of water. At one point after June
30, 1994, Bou verbally adnonished Landrau for taking a break
wi t hout providing notification of his whereabouts (“the break
incident”). When Landrau brought co-workers to explain to Bou
that Landrau had in fact inforned them of his whereabouts, Bou
“sai d nothing.”

Bou criticized and “yel |l ed” at Landrau nore frequently
t han ot her enpl oyees, sonetinmes in front of Landrau’ s coworkers.
Mor eover, after Landrau suffered an injury at work and returned
from disability | eave on Decenmber 29, 1993, Bou assigned him
physically strenuous tasks in disregard of an accommodati on
ordered by the State |Insurance Fund. This disregard of
Landrau’ s disability continued through June or July, 1994.

In March or April, 1994, Landrau received a witten
reprimand for msidentifying the date on certain paperwork,
whi ch caused duplicate paynments to be made. On June 30, 1994,
Bou gave Landrau another reprimand for continuing to repeat
t hese m st akes. Landrau’ s performance eval uations, which had
been excellent under his previous supervisors, declined.
Landrau contends that the errors were due to the bank’s failure
to provide him with adequate conputer training, which his

coworkers received.



Landrau alleges other harassnent, including Bou's
attempt to “frame” him in June, 1994, by wusing Landrau’s
conputer to commt errors for which Landrau was bl anmed. Bou and
ot her supervisors made jokes and comments about his race,
including remarking upon his “kinky hair.” One of the
supervisors also conplained in witing about Landrau’ s neeting
with other Banco Popul ar enployees to discuss filing a race
di scri m nati on conpl ai nt.

In an attenpt to remove hinself from these
ci rcunst ances, Landrau submtted applications for other
positions within Banco Popular, but was not hired.! Landrau
conpl ained to Banco Popul ar about the alleged harassnment and
racial discrimnation. In aletter dated March 7, 1994, Landrau
stated that he had been unfairly subjected to reprimnds after
Bou replaced Sandin, and that “work becanme hell.” On June 14,
1994, Landrau wote a letter to general manager Felipe Franco
all eging that Bou was nmistreating him due to race
di scri m nati on; on August 26 of that year, Landrau w ote anot her

letter to Franco conplaining that he had been turned down for

1As to at least two of those positions, Landrau admtted
t hat he was not hired because he | acked the necessary experience
and training. He does not contend that he was denied any of
t hese positions due to racial discrimnation.
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Sandin’s position and that his performance evaluations had
fallen since Bou becanme his supervisor.

Banco Popul ar investigated the allegations, and, in a
report dated Novenber 3, 1994, concluded that Landau’s problens
were not caused by discrimnation. Landrau’ s job duties, pay,
and physical working environment did not change while Bou was
hi s supervi sor.

On February 15, 1995, Landrau submtted a letter of
resignation stating that he was | eavi ng Banco Popul ar because he
had anot her job opportunity. On February 28, 1995, the day that
resignation was to be effective, he submtted another letter,
this time stating that the true reason for his resignation was
di scri m nati on.

Landrau fil ed charges of discrimnation with the Anti -
Discrimnation Unit of Puerto Rico’'s Labor Departnent and the
Equal Enpl oynment Opportunity Conm ssion (EEOCC) on or about March
9, 1995.2 The EEOC i ssued hima “right-to-sue” letter on January
16, 1996. On April 16, 1996, Landrau filed enploynent
di scrim nation clains against Banco Popular in the District

Court for the District of Puerto Rico pursuant to Title VII of

2March 9, 1995, is the date on the Departnment of Labor
di scrimnation charge form contained in the record, although
Landrau’ s conplaint and the district court’s opinion state that
t he charge was filed on February 28, 1995. This discrepancy is
not material.
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the Civil Rights Act of 1964, 42 U S.C. 8 2000e et seq. and
Puerto Rico’s anti-discrimnation statute, Law 100, P.R Laws
Ann. 29, 8§ 146 et seq.® He appears to have all eged t hree adverse
enpl oynent actions on the basis of his race and color: (1) that
Banco Popular failed to pronote himto Sandin’s position; (2)
that he was subjected to harassnment after Bou becanme his
supervisor; and (3) that the harassnent becane so intol erable
that it resulted in his constructive term nation

On August 11, 1997, Banco Popul ar noved for sunmary
judgnment on the grounds that (1) Landrau could not adduce
sufficient evidence to support his constructive discharge cl aim
and (2) Landrau’'s failure-to-prompte claim was tinme-barred
because he did not file a charge of discrimnation within the
300-day time limt set forth in Title VII. Landrau opposed the
sunmary judgnment notion, contending that his working conditions
ampbunted to actionable harassment and constructive discharge,
and that Banco Popular’s failure to promote him was
di scrim natory. Landrau did not, however, explicitly counter
def endants’ tinme bar argunent or address the state |aw clai nms.

| n support of his opposition to Banco Popul ar’s summary

judgnment notion, Landrau submitted, inter alia, affidavits by

SThe conpl aint originally all eged age di scrimn nation as wel |
as race discrimnation; the age claimwas |ater dropped.
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Sandin and another former supervisor that discussed a general
climte of raci al di scrim nation at Banco Popul ar .
Specifically, Sandin stated in her affidavit that she “al ways
had the inpression that black candidates |like M. Landrau were
not welcone [sic] by the top managenment of Banco Popul ar for
trainee positions in mnagenent nor for supervisory positions.”
The ot her fornmer Banco Popul ar supervisor, Angel Rivera Col on,
st at ed:

| had ny reservations that [Landrau] woul d not be
sel ected just for been [sic] black, considering
that a white applicant, M. Jainme Bou, had
already applied for the position. In fact,
during my 29 years of experience in Banco Popul ar
it was an unwitten | aw that sonmehow was conveyed
to us officials, that if there was a white
applicant and a black applicant for the sane
position, the white applicant would get the
position, and that was accepted as an inplied
rule, although nobody dared to publicly talk
about it or openly admtting [sic] it. Also it
was well known to me that blacks were not
wel coned for managenent positions, although
nobody told nme so explicitly.

The district court allowed Banco Popul ar’s notion for

sunmary judgnment on February 23, 19909. See Ronero v. Banco

Popul ar de Puerto Rico, 35 F. Supp. 2d 195 (D.P.R 1999). The
court stated in a footnote that Landrau’s failure to file a
tinmely charge of discrimnation with the EEOC provided a basis
for awardi ng summary judgnment to Banco Popul ar, but went on to

address the nerits of Landrau’s clains. The district court
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determ ned that Landrau had established a prima facie case of
di scrimnation based upon the fact that Bou had been hired to
fill Sandin’s position. Landrau failed to rebut Banco Popul ar’s
nondi scri m natory expl anation for the sel ecti on of Bou, however,
with sufficient evidence of discrimnation.* The district court
stated that the affidavits offered by Sandin and Rivera did not
sufficiently establish discrimnatory intent. 1t also concl uded
t hat Landrau did not adduce sufficient evidence of race-based
harassnent or constructive discharge.

On March 9, 1999, Landrau filed a notion to set aside
t he opinion and order and for reconsideration pursuant to Fed.
R Civ. P. 59(e). For the first tinme, Landrau asserted that the
time period for filing his charge of discrimnation should be
tolled due to operation of the discovery rule and the
“continuing violation” doctrine. The district court denied the

notion on March 29, 1999. Landrau appeals.

“The district court appeared to confuse or conflate the
di fferent adverse enploynent actions in applying the burden-
shifting analysis. For exanple, it stated that Landrau
established a prima facie case of racial discrimnation because
Bou was hired instead of him but pointed to Landrau’s failure
to adduce evidence of harassment or constructive discharge in
concluding that Landrau did not rebut Banco Popular’s
expl anati on that Bou was the nore qualified applicant. Because
the all eged adverse enploynent actions are factually distinct,
we anal yze them separately on appeal. See Lattinore v. Polaroid
Corp., 99 F.3d 456, 463 (1st Cir. 1996).
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1. DI SCUSSI ON

This Court reviews orders for summary j udgnment de novo,

construing the record in the light npst favorable to the
nonmovant and resolving all reasonable inferences in that
party's favor. See Houlton Citizens' Coalition v. Town of

Houlton, 175 F.3d 178, 184 (1st Cir. 1999). This standard of
review does not limt us to

the district court's rationale; we my affirm the entry of
sunmary judgnent on "any ground revealed by the record.” 1d.

A. Failure to pronpte

The district court correctly determ ned that Landrau’s
failure to pronote claim was timnme-barred. 42 U. S.C. 8§
2000e-5(e) provides that a charge shall be filed with the EEOC
"within one hundred and eighty days after the all eged unl awf ul
enpl oyment practice occurred,” or within 300 days after the
unl awful practice if "the person aggrieved has initially
instituted proceedings with [an authorized] State or |ocal
agency. " The | onger period is available only in so-called

"deferral” jurisdictions, including Puerto Rico. See Bonilla v.

Muebles J.J. Alvarez, Inc., 194 F.3d 275, 278 & n.4 (1st Cir.

1999).
Assumi ng that the |onger period applied, Landrau had

300 days after the all eged adverse enpl oynment action to file his
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charge with the EEOCC. For purposes of his failure to pronote
claim the clock began to run no later than April, 1993, when
Bou filled the position Landrau had sought, necessarily
notifying Landrau that Bou had been selected instead of him
Landrau did not file his charge of discrimnation until March 9,
1995, nearly two years later. He thus failed to conply with the
300-day limtation period. “This om ssion, if unexcused, bars
t he courthouse door, as courts |ong have recognized that Title
VI1's charge-filing requirenment is a prerequisite to the
comencenent of suit.” |d. at 278.

Landrau cont ends on appeal that the doctrines of notice
and “continuing violation” equitably tolled the limtation
period. He argues that he was unaware that defendant’s actions
were notivated by racial discrimnation until July 14, 1994, and
that all of the adverse actions were part of a continuous
pattern of harassnment and discrimnation. Hence, he contends,
his failure to tinmely file his charge of discrimnation was
excused.

Landrau failed to make this argunent, however, in his

opposition to Banco Popular’s nmotion for sunmmary judgnment.?3

SAl t hough Landrau’s opposition to the notion for summary
j udgnment nade passi ng nention of “continuous” harassnment, he did
not explicitly assert a tolling argunent in his acconpanying
brief. To the extent that he discussed a “pattern” of
treatment, it was in the context of harassnent and constructive
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Therefore, he has waived it. See Bullington v. United Air

Lines, Inc., 186 F.3d 1301, 1311 (10th Cir. 1999) (refusing to

consider continuing violation theory that was not adequately

presented in district court); see also Rivera-Miriente V.

Agost o- Al i cea, 959 F.2d 349, 354 (1st Cir. 1992).

To be sure, Landrau asserted a tolling argument in his
nmotion for reconsideration pursuant to Fed. R Civ. P. 59(e).
It is well-settled, however, that new |egal argunments or
evi dence may not be presented via Rule 59(e); rather, notions
under that rule nust either clearly establish a manifest error

of law or present newly discovered evidence. See Federal

Deposit Ins. Corp. v. World Univ., Inc., 978 F.2d 10, 16 (1st

Cir. 1992). As Landrau’s tolling argunment was available to him

before judgnment was entered, he could not raise it under Rule
59(e), and we are not obliged to consider it now. See id.

I n any event, Landrau’s tolling argunment |acks nerit.

No continuing violation can be found where the plaintiff was

aware of the alleged discrimnation outside of the tine for

filing a charge:

Even where a plaintiff alleges a violation within

the appropriate statute of Ilimtations period,
the continuing violation claimwll fail if the
di scharge, not tolling of the Ilimtations period for his

di scrim nation charge. Nor does Landrau argue on appeal that he
had tinmely raised this argunent bel ow.
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plaintiff was or should have been aware that he
was being unlawfully discrimnated agai nst while
the earlier acts, now untinely, were taking
pl ace.

Provencher v. CVS Pharmacy, Div. of Mlville Corp., 145 F. 3d 5,

14 (1st Cir. 1998). The record contains a handwitten note by
Landrau dated March 9, 1994, stating, “we, who are black, were
deni ed the position and [it] was given to the only white that
applied for it, M. Jaine Bou.” Thus, Landrau apparently was
aware of the alleged discrimnation with regard to Bou’s hiring
approximately a full year before he filed his charge of
discrimnation with the EECC. Accordingly, neither the doctrine
of notice nor of continuing violation could resuscitate his
failure to pronote claim See id.

As Landrau’s failure to pronote claimwas tine-barred,
we need go no further with respect to that claim

B. Constructive discharge

Landrau contends that the district court erred in
concluding that there was insufficient evidence to support his
claim of constructive discharge under Title VII. In an
enpl oyment discrimnation case alleging termnation, the
plaintiff first nust establish a prima facie case, i.e., that he
(1) was within a protected class; (2) met the enployer's
legitinmate performance expectations; (3) was actually or
constructively discharged; and (4) was replaced by another with
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simlar skills and qualifications. See St. Mary's Honor Ctr. v.
Hi cks, 509 U.S. 502, 506 (1993).

Al l eging constructive discharge presents a “speci al
wrinkle” that amounts to an additional prima facie elenent.

Sanchez v. Puerto Rico Gl Co., 37 F.3d 712, 719 (1st Cir.

1994). In such cases, the plaintiff nust prove that his

enpl oyer i nposed wor ki ng conditions so intolerable [] that a
reasonabl e person woul d feel conpelled to forsake his job rather

than to submt to loomng indignities.’”" Simas v. First

Citizens' Fed. Credit Union, 170 F.3d 37, 46 (1st Cir. 1999)

(quoting Vega v. Kodak Caribbean, Ltd., 3 F.3d 476, 480 (1st

Cir. 1993)) (alteration in original); see also Sanchez, 37 F.3d

at 719.

Here, the district court concluded that Landrau did not
adduce sufficient evidence to support a constructive discharge
claim noting that the alleged events did not occur close in
time to Landrau’s termnation. We think that Landrau’s

resignation came too |ate after the offensive conduct to be

| abel ed a constructive discharge. See Smth v. Bath Iron Wrks
Corp., 943 F.2d 164, 167 (1st Cir. 1991). |If a plaintiff does
not resign within a reasonable tine period after the alleged
harassnent, he was not constructively discharged. See id. (no

constructive discharge found where plaintiff quit six nonths
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after last reported incident of sexual harassnent), and cases
cited.

Her e, Landrau has not adduced evi dence of any i nci dents
of mstreatment within a reasonable time of his resignation in
February, 1995, The specific events to which he has affixed
dates -- i.e., the witten reprimnds, Bou's attenpt to frane
him Bou's failure to accommbdate his disability -- occurred no
| ater than June or July, 1994, at |east seven nonths before
Landrau’ s resignation. Landrau has therefore failed to provide
sufficient evidence of constructive di scharge, and, accordi ngly,
failed to make out a prima case of discrimnatory term nation.?®
See Vega, 3 F.3d at 480. Hence, the district court properly
awarded summary judgnent for Banco Popular on the issue of
constructive discharge.

C. Race- based har assnent

I n his anended conpl aint and trial court brief, as well
as in his appellate brief, Landrau asserted a claim of race-

based harassnment that is separable fromthe failure to pronote

6Al t hough the district court correctly determ ned that no
rational j uror could have believed that Landrau was
constructively discharged, it nonetheless held that he passed
the prima facie hurdl e because he was qualified for Sandin’s
posi tion. As to Landrau’'s termnation claim this was a non
sequitur. See note 4, supra.
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and constructive termnation clains.’” See Lattinpre, 99 F. 3d at

463. An enployee states a claimunder Title VII if he alleges
of f ensi ve, race-based conduct that is severe or pervasive enough
to create an objectively hostile or abusive work environnment and

is subjectively perceived by the victimas abusive. See id.

[ W het her an environnment Is "hostile" or
"abusive" can be determ ned only by | ooking at
all the circunstances. These may include the
frequency of the discrimnatory conduct; its

severity; whether it is physically threatening or
hum liating, or a nere offensive utterance; and
whether it unreasonably interferes wth an
enpl oyee's work performance.

Harris v. Forklift Systenms, Inc., 510 U. S. 17, 23 (1993).

Unlike the failure to pronote claim Landrau’s
harassnent claimis not tinme-barred. As di scussed supra, he
descri bed specific episodes of mstreatnment as well as ongoing
harassnent occurring within the 300-day limtations period set
forth in 42 U S.C. § 2000e-5(e).

The district court stated that Landrau had not provi ded
“enough evidence to support a finding of continuous harassnent,

unreasonably tight supervision, or inmposition of a hostile

‘Al t hough Landrau sonetines characterizes the harassnment as
“retaliatory” in his briefs, he makes no effort to address the
established framework for a Title VII retaliation claim see,

e.g., Simas, 170 F.3d at 44, i.e., he does not explicitly set
forth evidence of protected activity or its causal connection to
t he harassnent. Hence, we do not <consider a separate

retaliation claim
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wor ki ng environment.” In so concluding, it referenced only the
two witten reprimands Landrau received after Bou became his
supervi sor and the break incident (in which Landrau brought co-
workers to Bou to explain that he had given proper notice when
he took a meal break). The court apparently did not take into
account other specific aspects of the mstreatnment Landrau
alleged in his deposition and affidavit -- including, inter
alia, the verbal criticisnms, the nonitoring of his whereabouts,
the reference to “kinky hair,” Bou's purported attempt to
“frame” him Bou's failure to accomopdate Landrau’ s physical
injury, and the conplaint about his neeting with other black
enpl oyees to discuss a discrimnation claim -- that were not
i nposed on white enpl oyees.

There is, to be sure, sone tension between Landrau’s
affidavit in support of his opposition to summary judgnent and
his deposition. In his affidavit he states that he was
subj ected to ongoing criticismand harassnent, including Bou's
“al nmost daily” verbal repri mands, weekly “yelling,” and
hei ghtened nmonitoring of his work and whereabouts. But when
asked earlier to describe specific “adnmonishments” in his
deposition, Landrau enunerated only the two witten repri mnds
and the break incident. The conprehensiveness of this response,

however, is rendered sonewhat anmbi guous by the fact that when
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asked whether he had received any “verbal adnonishnments,” he
mentioned “[t] he persecutions that | have al ways had,” then went
on to discuss the break incident. He later stated in his
deposition that he did not “recall” other ®“adnmonishnments” at
that time. \While fodder for inpeachnent, Landrau’s statenents
do not involve the sort of direct contradiction that we have
held fails to create a “genuine” factual dispute for sumary

j udgnment purposes. See, e.qg., Borow ec v. Local No. 1570, 889

F.2d 23, 27 (1st Cir. 1989).

Looking at the totality of the circunstances, we find
t he evidence in Landrau’s affidavit and deposition, while close
to the line, to be sufficient to w thstand sunmary judgnent.?
We nust, of course, consider the evidence and all reasonable
inferences therefrom in the light npbst favorable to Landrau.

See Buenrostro v. Collazo, 973 F.2d 39, 41 (1st Cir. 1992).

This evidence m ght, if proven, support a race-based harassnment

claim See, e.d., Danco., Inc. v. Wal-Mart Stores, Inc., 178

F.3d 8, 16 (1st Cir. 1999) (plaintiff alleged comments or jokes

of a racial nature); Lattinore, 99 F.3d at 463 (plaintiff

8Al so contained in the summary judgnent record below is an
excerpt from the deposition of Landrau’s psychiatrist, who
stated (based on his sessions with Landrau) that Landrau was

call ed a “good Negro” by Banco Popul ar personnel. This evidence
is inadm ssi bl e hearsay, however, and thus cannot be taken into
account for purposes of the summary judgnent cal cul us. See

Vazquez v. Lopez-Rosario, 134 F.3d 28, 33 (1st Cir. 1998).
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al l eged that he was coerced into perform ng tasks inconsistent
with his medical restriction, unlike white enployees). Alleged
conduct that is not explicitly racial in nature may, in
appropriate circunmstances, be considered along with nore overtly
di scrimnatory conduct in assessing a Title VII harassnment

claim See DeGrace v. Runsfield, 614 F.2d 796, 800 (1st Cir.

1980) (evidence of equiprment sabotage and co-workers’ “silent
treatment” considered along with racially explicit notes); see

also Wllianms v. General Mtors Corp., 187 F.3d 553, 563-64 (6th

Cir. 1999) (sexual harassnment); O Shea v. Yellow Tech. Seryvs.
Inc., 185 F.3d 1093, 1097 (10th Cir. 1999); Carter v. Chrysler
Corp., 173 F.3d 693, 701 (8th Cir. 1999). W note further that
there is evidence that Landrau conpl ained about his alleged
m streatment to Banco Popul ar’ s managenent, and t hat he suffered
enmotional harm as a result of the harassnent. On the present
state of the record, we cannot say that there is no genuine
i ssue of mat eri al fact concerning Landrau’s race-based
harassment claim Thus, while we take no view on its ultimte
nerits, we nust vacate the district court’s entry of summary
judgnment on that claimand remand it for further proceedi ngs not
i nconsistent with this opinion.

D. State law claim
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On appeal, Landrau asserts that his discrimnation
cl ai munder Puerto Rico Law 100 shoul d survive summary judgnent.?®
The district court did not analyze or even nmention his Law 100
claim but sinply dism ssed Landrau’s conplaint inits entirety.
It seenms likely that the district court, having decided that
Landrau’s Title VII clains should be dismssed, declined to
retain jurisdiction over the state law claim This disposition
cannot stand in |ight of our reversal of the ruling on the Title
VII harassnent claim W therefore vacate the district court’s
di sm ssal of Landrau s harassnment claim under Law 100, and
remand it for further consideration not inconsistent with this
opi ni on. 10

Banco Popul ar contends that Landrau has wai ved his Law
100 cl ai m because he failed to argue it below in his opposition
to sunmary judgnent. In its brief in support of summary
j udgnent, however, Banco Popular focused exclusively on

Landrau’s Title VIl clainm and did not address the Law 100 cl ai m

As with Landrau’s Title VIl claim the state law claim
appears to enconpass discrimnatory failure to pronote,
harassnent and constructive di scharge.

OFor the reasons we have set forth regarding the simlar
federal clainms, we affirmthe dism ssal of Landrau s state-I|aw
failure to pronote and constructive discharge clains. In all
events, we note that Landrau does not argue on appeal that the
timeliness of these clains should be anal yzed differently under
Law 100 than under Title VII
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i n any manner. ' Landrau could fairly have understood that Banco
Popul ar was noving for summary judgnent only on the Title VII
claims, and that he was not required to address the merits of
the Law 100 cl ai m

Affirnmed in part and reversed in part, and renmanded for

further proceedi ngs not inconsistent with this opinion. Each

party to bear his or its own costs.

UThis failure, therefore, is distinguishable fromLandrau’'s
failure to oppose Banco Popular’s statute of I|imtations
argunment. See section A, supra.
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