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Appeal fromthe United States District Court
For the Western District of Texas

Bef ore H G3 NBOTHAM DAVI S, and GARZA, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

| nvestors who purchased stock in pcOrder.com brought this
consol i dated securities action under Sections 11 and 15 of the
Securities Act of 1933 against defendants pcOrder.com its

directors, its controlling shareholder Trilogy Software, and its



i nvestment bankers (collectively “PCOrder”), alleging that the
registration statenents filed with the Securities and Exchange
Comm ssion were fal se and m sl eading. The district court concl uded
that, with one exception, the investors | acked Section 11 standing
because they could not trace their stock to the registration
statenents in question. Finding the remaining investor’s clains
nmoot, the court dismssed all of the clains and denied a third-
party notion to intervene. W affirm
I

PCOrder conducted an initial public offering of pcOrder.com
stock on February 26, 1999, and a secondary public offering on
Decenber 7, 1999. In connection with each offering PCOrder filed
a registration statenent with the SEC

Several holders of pcOrder.comstock filed nultiple |awsuits
agai nst PCOrder under Section 11 of the Securities Act of 1933,
whi ch provides a right of action to “any person acquiring” shares
issued pursuant to an untrue registration statenent.!? The
plaintiffs alleged that the registration statenents were fal se and
m sl eading by indicating that pcOrder.com had a viabl e business
pl an, had an ability to generate and report accurate operating and
financial information, and was not conpeting with Tril ogy Software

for revenue. The district court consolidated the actions and

115 U.S.C. §77k(a).



appoi nted Lead Plaintiffs.? The Lead Plaintiffs sought to have a
class action certified and have thensel ves designated as class
representatives.

In its Cctober 21, 2002, order denying class certification,?
the district court first found that none of the Lead Plaintiffs
purchased their stock during the public offerings--that is, they
were “aftermarket” purchasers.* However, it held that Section 11
is avail able not only to those who purchased their stock during the
relevant public offerings, but also to aftermarket purchasers as
long as the stock is “traceable” back to the relevant public
of fering.?®

The district court then considered whether Lead Plaintiffs
Beebe, Dr. Burke, and Petrick could trace their stock back to
either of the two public offerings. The district court found that
the approximately 2.5 mllion shares issued in the pcOrder.coml PO
were registered in a stock certificate in the nane of Cede & Co.,
t he nom nee of the Depository Trust Conpany. The court found that,
on April 19, 1999, when Beebe purchased 1000 of these “street nane”

shares, the pool of street nanme stock still contained only the | PO

2 Bret Beebe, Dr. Gene Burke, and David Petrick were appointed Lead
Plaintiffs, along with two ot her individuals who subsequently dropped out of the
suit and are not part of this appeal.

S Krimv. pcOrder.com Inc., 210 F.R D. 581 (WD. Tex. 2002).

4 The “afternmarket,” also ternmed the “secondary nmarket,” is the “securities
mar ket i n which previously issued securities are traded anong i nvestors.” BLACK S
LAaw D CTI ONARY 990 (8th ed. 2004).

SKrim 210 F.R D. at 585. W have since adopted the traceability test and

al | oned such aftermarket purchasers to establish standing in Section 11 cases.
See Rosenzweig v. Azurix Corp., 332 F.3d 854, 873 (5th Cr. 2003).
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st ock. Therefore, because all of his stock was necessarily |PO
stock, Beebe was able to satisfy the traceability requirenent and
establ i sh standi ng.

In contrast, the court concl uded that standi ng was | acki ng for
Dr. Burke and Petri ck. By the end of June 1999 when Dr. Burke
purchased 3000 shares, the court found that non-1PO shares--
specifically, insider shares--had entered the street nane
certificate and intermngled with the |IPO shares, but that |PO
shares still conprised 99.85% of the pool. Subsequent to the
Decenber 7, 1999, secondary public offering, Dr. Burke nade
addi tional purchases and Petrick al so purchased a nunber of shares
at a tinme when |IPO and SPO shares (collectively “PO stock”)
constituted 91% of the narket. Appel l ants’ expert acknow edged
that there is no way to track individual shares within a pool once
it becones contam nated with outside shares.

In Iight of the interm ngling of PO and non-PO stock in the
mar ket at the tinme of their purchases--even t hough PO stock was the
overwhel mng majority--the district court held that Dr. Burke and
Petrick could not denonstrate that their shares were traceable to
the public offering registration statenents. In reaching this
concl usion, the court considered expert testinony indicating that,
given the nunber of shares owned by each Lead Plaintiff and the
percentage of PO stock in the market, the probability that each

Lead Plaintiff owned at | east one share of PO stock was very nearly



100%°® However, the court held that this did not satisfy the
traceability requirenent because the “Lead Plaintiffs nust
denonstrate all stock for which they claim danages was actually
i ssued pursuant to a defective statenent, not just that it m ght
have been, probably was, or nost |ikely was, issued pursuant to a
defective statenent.”’ The district court noted that,

“[o]therwi se, ‘all persons who held stock in street nanme on and
after the offering date could claima proportional interest in the
shares.’ "8

Having found that Dr. Burke and Petrick |acked Section 11

standi ng, the court concluded that they could not serve as class

representatives and denied class certification.® W rejected a

6 Appellants’ expert arrived at the odds of getting at |east one PO (or
“tainted”) share using elenmentary principles of binomal probability. See
general |y PAauL G HCEL, | NTRODUCTI ON TO MATHEMATI CAL STATISTICS (4th ed. 1971), cited in
Castaneda v. Partida, 430 U S. 482, 496 n.17 (1977); see also Vuyanich v.
Republic Nat’| Bank of Dallas, 505 F. Supp. 224, 345-46 (N.D. Tex. 1980),
vacated, 723 F.2d 1195 (5th Gr. 1984).

The expert treated the purchase of shares as a series of i ndependent random
draws from the stock pool (simlar to flipping a weighted coin once for each
share), and calculated the probability that at | east one of the shares would be
tainted according to the following formula: 1 - (1 - PQOX#hares. where PO%is the
percentage of PO stock in the market and #shares i s the nunber of shares owned.
For exanple, at the end of June, when Dr. Burke had purchased 3000 shares, PO
shares (specifically |PO shares) constituted 99.85% of the street nane
certificate. Therefore, the probability that he owned at | east one PO share was
1 - (1 - 0.9985)%0%0 or very nearly 100%

" Krim 210 F.R D. at 586.

81d. at 587 (quoting Kirkwod v. Taylor, 590 F. Supp. 1375, 1380 (D. M nn
1984), aff’'d 760 F.2d 272 (8th Cir. 1985) (table)).

® The district court further concluded as an independent ground for not
certifying the class or appointing the representatives that even if each of the
Lead Plaintiffs had standing to sue under Section 11, they were each, including
Beebe, unqualified to be class representatives because they were, for other
reasons, not able to “fairly and adequately protect the interests of the class.”
Id. at 587-89.



request for an interlocutory appeal.?°

On May 5, 2003, the district court granted PCOrder’s notion to
dismss for |ack of subject matter jurisdiction under Federal Rule
of Cvil Procedure 12(b)(1).' The district court reiterated its
conclusion that Beebe had standing to sue under Section 11, but
that Dr. Burke and Petrick did not. It concluded that the other
plaintiffs, Barry Pinkowitz, Jerry Krim and Jean Schwartz Burke,
al so | acked standi ng because they too could not trace their stock
back to the public offerings.? The court dismssed all of these
clains without prejudice. The court then dism ssed Beebe’'s claim
as noot because PCOrder had offered Beebe a settlenent equal to his
full recovery under the statute. Having disposed of the suits, the
district court denied a notion to intervene by three individuals
(“I'ntervenors”)®® and entered final judgment in favor of PCOrder.
Appel | ants* challenge the district court’s rulings regarding
standing and the notion to intervene. The denial of class

certification is not before us.

0 Krimv. pcOrder.comlnc., No. 03-00001 (5th Cr. Mur. 18, 2003) (order
denying petition for |eave to appeal under FED. R CGv. P. 23(f)).

1 Krimv. pcOrder.com Inc., No. A-00-CA-776-SS, 2003 W. 21076787 (WD.
Tex. May 5, 2003) (order disnmissing for |ack of subject matter jurisdiction and
denyi ng i ntervention).

2 PCOrder’s notion to dismss for lack of standing was unopposed with
respect to the clainms of Pinkowitz and Krim Id. at *2 n.l1. Jean Burke
purchased 200 shares at the end of June 1999 around the sanme tinme that her
husband, Dr. Gene Burke, made his initial purchases.

3 The Intervenors were Dawn Rusing-Bell, Kishore Mhta, and Dierdre
Hunphr ey.

14 Appellants include Beebe, Dr. Burke, Ms. Burke, Petrick and the
| nt ervenors. No argunment is advanced on appeal on behalf of either Krim or
Pi nkowi t z.



|1

In general, we review a dismssal for |ack of subject matter
jurisdiction pursuant to Rule 12(b)(1) de novo.?1® “A case is
properly dismssed for | ack of subject matter jurisdiction when the
court |acks the statutory or constitutional power to adjudicate the
case.” |In considering a challenge to subject matter jurisdiction,
the district court is “free to weigh the evidence and resolve
factual disputes in order to satisfy itself that it has the power
to hear the case.”!” W reviewthe district court’s jurisdictional

findings of fact for clear error.® The denial of a notion to

% John Corp. v. Cty of Houston, 214 F.3d 573, 576 (5th Cr. 2000)
Robi nson v. TClI/US W Conmuni cations Inc., 117 F.3d 900, 904 (5th Gr. 1997).
We note that the notion before the district court was styled as a “Mtion

to Dismss for Lack of Subject Matter Jurisdiction, or Alternatively, for Summary
Judgnent,” but the district court chose to dispose of it as the forner. Neither
party has objected on appeal to that choice. In Mntez v. Departnment of Navy we
not ed:

[Where issues of fact are central both to subject

matter jurisdiction and the claimon the nerits, we have

held that the trial court nust assune jurisdiction and

proceed to the nerits. In circunmstances where ‘the

defendant’s challenge to the court’s jurisdiction is

al so a challenge to the existence of a federal cause of

action, the proper course of action for the district

court . . . istofindthat jurisdiction exists and deal

with the objection as a direct attack on the nerits of

the plaintiff’'s case’ under either Rule 12(b)(6) or Rule

56.
392 F.3d 147, 150 (5th Cir. 2004) (quoting WIlianmson v. Tucker, 645 F.2d 404,
415 (5th Cr. 1981)).

6 Home Builders Ass’'n of Mss., Inc. v. City of Mudison, 143 F.3d 1006
1010 (5th G r. 1998) (quoting Nowak v. Ironworkers Local 6 Pension Fund, 81 F.3d
1182, 1187 (2d G r. 1996)) (internal quotation nmarks omtted).

7 Montez, 392 F.3d at 149 (citing Land v. Dollar, 330 U.S. 731, 735 & n. 4
(1947)); see Robinson, 117 F.3d at 904 (“A court nmay base its disposition of a
notion to dismss for lack of subject matter jurisdiction on (1) the conpl aint
al one; (2) the conplaint supplenmented by undi sputed facts; or (3) the conpl aint
suppl enented by undisputed facts plus the court’s resolution of disputed
facts.”).

8 Robi nson, 117 F.3d at 904; see also Kelly v. Syria Shell Petrol eum Dev.
B.V., 213 F.3d 841, 845 (5th Cir. 2000).
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intervene as of right is reviewed de novo.! The denial of a
perm ssive notion to intervene is reviewed for abuse of
di scretion. 2
1]
A
Appel l ants argue that Dr. Burke, Ms. Burke, and Petrick can
establish Section 11 standing by proffering nothing nore than
statistics indicating a high mathematical probability, based on the
nunber of shares purchased by each individual and the nunber of PO
shares in the market, that at |east sonme of their shares were
i ssued pursuant to the challenged registration statenent. W
di sagree. #
1
We turn first to the | anguage of the statute.? |n general,

the Securities Act of 1933 (“Securities Act”)2? “is concerned with

19 Doe v. Duncanville Indep. Sch. Dist., 994 F.2d 160, 167 (5th Gir. 1993).
20 Bush v. Viterna, 740 F.2d 350, 359 (5th Gr. 1984).

21 Appellants’ related argunent that the district court applied an
i nappropriately high burden of proof to the standing issue nisses the mark
Appel lants correctly point out that the correct burden of proof is a
preponder ance of the evidence. See Lujan v. Defenders of Wldlife, 504 U S. 555,
560-61 (1992) (plaintiff's burden of proof on standing i ssue i s sane as for other
el enents of the clain; Herman & MacLean v. Huddl eston, 459 U. S. 375, 390 (1983)
(burden of proof in securities cases, in absence of contrary congressional
expression, is preponderance of the evidence). Wile the district court did not
nmake explicit the standard that it was applying, it is clear that it found
Appel I ants coul d not, based sol ely on general mathenmatical probabilities, and in
light of adm ssions about the nature of securities narkets, denobnstrate the
ability to satisfy the tracing requirenment under any of the proffered standards.

22 See, e.g., Blue Chip Stanps v. Manor Drug Stores, 421 U S 723, 756
(1975) (Powell, J., concurring).

% 15 U S.C § 77a et seq.



the initial distribution of securities.”?  Section 11 of the
Securities Act, inposing civil liability for public offering of
securities pursuant to a false registration statenent, permts “any
person acquiring such security” to sue.? Wiile Section 11's
liability provisions are expansive--creating “virtually absol ute”
liability for <corporate issuers for even innocent nmaterial
nm sstatenents?--its standing provisions limt putative plaintiffs
to the “narrow cl ass of persons” consisting of “those who purchase
securities that are the direct subject of the prospectus and
regi stration statenent.”?

In Rosenzweig vVv. Azurix Corp., we recently held that

aftermarket purchasers do not inevitably lack standing.?® The

24 Rosenzweig, 332 F.3d at 861.

% 15 U.S.C. § 77k(a). Section 11 provides, in relevant part:
In case any part of the registration statement, when
such part becane effective, contained an untrue
statenent of a material fact or onmitted to state a
material fact required to be stated therein or necessary
to nmake the statenments therein not msleading, any
person acqui ring such security (unless it is proved that
at the time of such acquisition he knew of such untruth
or omission) nay, either at law or in equity, in any
court of conpet ent jurisdiction, sue [various
i ndi vi dual s].

Id. (enphasis added).

26 Herman & MaclLean, 459 U. S. at 382 (“If a plaintiff purchased a security
issued pursuant to a registration statenment, he need only show a material
m sstatenent or om ssion to establish his prima facie case. Liability against
the i ssuer of a security is virtually absolute, even for i nnocent m sstatenments.”
(footnote onmtted)); Lone Star Ladies Inv. Cub v. Schlotzsky's Inc., 238 F.3d
363, 369 (5th Cir. 2001).

27 Fischman v. Raytheon Mg. Co., 188 F.2d 783, 786-87 (2d Cir. 1951)
qguoted in Barnes v. GCsofsky, 373 F.2d 269, 273 (2d G r. 1967).

28 332 F.3d at 872; accord DeMaria v. Andersen, 318 F.3d 170, 175-78 (2d
Cr. 2003); Lee v. Ernst & Young, LLP, 294 F.3d 969, 974-78 (8th Cr. 2002);
Joseph v. Wles, 223 F.3d 1155, 1158-61 (10th Cir. 2000); Hertzberg v. Dignity
Partners, Inc., 191 F.3d 1076, 1079-82 (9th Cr. 1999).

10



district court here foreshadowed this in holding that Section 11’'s
“l anguage suggests a nuch broader class of potential plaintiffs
than those who literally purchased their shares in the chall enged
offering.”?® Indeed, the plain |language of the statute confers
standi ng on “any person acquiring such security,”3% and there is no
reason to categorically exclude aftermarket purchasers, “‘so |ong
as the security was i ndeed i ssued under that regi stration statenent
and not another.’”3! As such, aftermarket purchasers seeking
standi ng nust denonstrate the ability to “trace” their shares to
the faulty registration.3 As one court expl ai ned:

[T]lo be able to take advantage of the | ower

burden of proof and alnost strict liability
avail able under 8§ 11, a plaintiff nust neet
hi gher  procedural st andar ds. The nost

significant of the procedural standards is the

requi renent that a plaintiff be able to trace

the security for which damages are clainmed to

the specific registration statenent at issue.®
In Rosenzweig, we further held that this traceability
requi renent is satisfied, as a matter of |ogic, when stock has only

entered the market via a single offering.®** W did not speculate

2 Krim 210 F.R D. at 585.

% 15 U.S.C. § 77k(a).

81 DeMaria, 318 F.3d at 176 (quoting Lee, 294 F.3d at 976-77).
%2 Rosenzwei g, 332 F.3d at 873.

% Harden v. Raffensperger, Hughes & Co., 933 F. Supp. 763, 766 (S.D. Ind.
1996) (citing Kirkwood, 590 F. Supp. at 1378).

3 Rosenzweig, 332 F.3d at 873 (“[B]ecause there was only one offering of
Azurix stock, all the plaintiffs’ stock is traceable to the challenged
registration statenent.”); accord Hertzberg, 191 F.3d at 1080 (findi ng standi ng
for aftermarket purchaser because “the only Dignity stock ever soldtothe public
was pursuant to the allegedly nmisleading registration statenent at issueinthis

11



on what other nethods mght be available to satisfy the
traceability requirenent for aftermarket purchases, but we were
careful to note the Suprene Court’s concern “that the Securities
Act remain anchored to its original purpose of regulating only
public offerings.”?

Appel l ants, as aftermarket purchasers, assert that they can
al so denonstrate standing by showing a very high probability that
t hey each have at | east one PO share. Appellants argue that their
statistical determ nations, being over 50% denonstrate by a
preponderance of the evidence, that it is “nore likely than not,”
that their shares are traceable to the public offerings in
guesti on.

We are persuaded that accepting such “statistical tracing”
woul d inpermssibly expand the statute’s standing requirenent.
Because any share of pcOrder.com stock chosen at random in the
af termar ket has at | east a 90%chance of being tainted, its hol der,

according to Appellants’ view, would have Section 11 standing.?3®

case”); Joseph, 223 F.3d at 1160 (“[B]ecause [the defendant] nade only one
debenture offering, the debentures [the plaintiff] purchased are directly
traceable to the May offering and registration statenment.”).

In Hertzberg v. Dignity Partners, Inc., the Ninth Circuit noted that “[i]f
there is a m xture of pre-registration stock and stock sol d under the m sl eadi ng
registration statement, a plaintiff nust either showthat he purchased his stock
inthe initial offering or trace his |later-purchased stock back to the initial
of fering” but that “it mght present a problemof proof in a case in which stock
was i ssued under nore than one registration statement.” 191 F.3d at 1080 & n. 4.

% 332 F.3d at 873 (citing Qustafson v. Alloyd Co., 513 U S. 561 (1995)).

% ] ndeed, under Appellants’ view, in any case where nore than 50% of the
avail able shares are issued pursuant to an allegedly false registration
statenent, all sharehol ders woul d have standi ng. Furthernore, even when t he PO%
is less than that, applying the “coin flip” methodol ogy, see supra note 6, it
woul d take relatively few shares to confer standing. For exanple, even if only
30%of the avail abl e shares are PO, or “tainted,” shares, two shares will suffice

12



I n ot her words, every aftermarket purchaser woul d have standi ng for
every share, despite the | anguage of Section 11, |limting suit to
“any person acquiring such security.”3 As the district court
found, it is “likely that any street nane sharehol der can nake a
simlar claimwth regard to one share.”® This cannot be squared
wth the statutory | anguage--that is, with what Congress intended.
We decline the invitation to reach further than the statute.

The fallacy of Appellants position is denonstrated wth the
foll ow ng anal ogy. Taking a United States resident at random
there is a 99. 83%chance that she will be fromsonmewhere ot her than
Wonming.3 Does this high statistical |ikelihood al one, assunm ng
for whatever reason there is no other information avail able, nean
that she can avail herself of diversity jurisdiction in a suit

agai nst a Wom ng resident? Surely not.*°

to confer standing because there would be a 51%chance that at |east one of the
two shares is a PO share, i.e. 1 - (1 - 0.30)2 = 51% (Put another way, the

chance that both shares will be “clean” is (0.70)2 or 49% Therefore, the
i kelihood of this not being the case--i.e. that at | east one share is tainted--
is 51%) Wen PO shares are 10% of the market, still only 7 shares are needed:

1- (1- 0.10)7 = 52% Even when PO shares are only 2% of the pool, 35 shares
woul d confer standing: 1 - (1 - 0.02)% = 51%

715 U.S.C. § 77k(a) (enphasis added).

% Krimv. PcOder.comlnc., 212 F.R D 329, 332 n.2 (WD. Tex. 2002)
(order denying notion for reconsideration of refusal to certify class).

39 U.S. Census Bureau, U. S. DeP' T oF COWERCE, STATI STI CAL ABSTRACT OF THE UNI TED STATES:
2004- 2005, at 23 tbl. 20 (124th ed. 2004), avai |l abl e at
http://ww. census. gov/ prod/ ww/ st ati stical -abstract-04.htm (last visited Mar.
1, 2005).

4 This is not unlike the well-known blue bus hypothetical to which
Appel lants refer in their Reply Brief. One comentator offers the follow ng
account of this hypothetical:

While driving |late at night on a dark, two-1ane road, a
person confronts an oncoming bus speeding down the

13



In limting those who can sue to “any person acquiring such

security,” Congress specifically conferred standing on a subset of
security owners (unless of course, as in Rosenzweig, all shares in
the market are PO shares). To allow Appellants to satisfy the
tracing requirenent for aftermarket standing in this case wth the

proffered statistical nmethodol ogy woul d contravene t he | anguage and

intent of Section 11.

center line of the road in the opposite direction. In
the glare of the headlights, the person sees that the
vehicle is a bus, but he cannot otherwi se identify it.
He swerves to avoid a collision, and his car hits a
tree. The bus speeds past wthout stopping. The
injured person l|ater sues the Blue Bus Conpany. He
proves, in addition to the facts stated above, that the
Bl ue Bus Conpany owns and oper ates 80%of the buses that
run on the road where the accident occurred. Can he
wi n?

In this case and others like it, the plaintiff
will lose; in fact, the case is unlikely even to reach
the jury. Al though the defendant probably caused the
plaintiff's injury . . . [t]lhe factfinder can only
concl ude fromthe plaintiff’s evidence that there was an
80% chance that he was injured by the Blue Bus Conpany
and a 20%chance that he was not. . . . [T] he factfinder
cannot, and the public knows it cannot, nake anything
ot her than a bet on the evidence. Because the judicial
system strives to project an acceptabl e account about
what happened, then, the plaintiff's evidence is
insufficient, notw thstanding the high probability of
its accuracy.

Charl es Nesson, The Evidence or the Event? On Judicial Proof and the
Acceptability of Verdicts, 98 Harv. L. Rev. 1357, 1378-79 (1985) (footnotes
omtted); see al so Laurence H Tribe, Trial by Mathematics: Precision and Ritua
in the Legal Process, 84 Harv. L. Rev. 1329, 1349 (1971) (“[E]ven assunming a
[ preponderance of the evidence] standard of proof . . ., the plaintiff does not
di scharge that burden by showi ng sinply that four-fifths, or indeed ninety-nine
percent, of all blue buses belong to the defendant.”).

This hypothetical is based on Snmith v. Rapid Transit, Inc., 58 N.E 2d 754
(Mass. 1945) (affirmng directed verdict for defendant bus conpany). In Snmith
the court further noted that “‘the fact that colored autonobiles made in the
current year out nunber bl ack ones woul d not warrant a finding that an undescri bed
aut onobi | e of the current year is colored and not bl ack, nor would the fact that
only a minority of nen die of cancer warrant a finding that a particular nan did
not die of cancer.’” |Id. at 755 (quoting Sargent v. Mass. Accident Co., 29 N.E. 2d
825, 827 (Mass. 1940)); cf. Howard v. WAl -Mart Stores, Inc., 160 F.3d 358, 359-60
(7th Gr. 1998) (Posner, C J.).

14



Appel lants urge this Court to not hew the statutory line
contending that to do so, in light of current market conditions,
effectively precludes recovery under Section 11; that there is no
reason to “express a preference for” the interests of defendants
over plaintiffs. Appel lants point out that, given the fungible
nature of stocks within a street nane certificate, it is virtually
i npossible to differentiate PO shares from non- PO shares.

However, as we have explained, Section 11 is available for
anyone who purchased directly in the offering and any aftermarket
purchasers who can denonstrate that their shares are traceable to
the registration statenent in question--e.g. when, as wth Beebe,
there had only been one offering at the tine of purchase.* \Wen
Congress enacted the Securities Act of 1933 it was not confronted
wth the wi despread practice of holding stock in street nane that
Appel l ants describe as an inpedinent, absent our acceptance of

statistical tracing, to invoking Section 11.4 That present market

41 There m ght wel |l be other acceptabl e nethods of aftermarket traci ng even
wher e non- PO stock has entered the nmarket. For exanple, if a putative plaintiff
possesses nore shares than the nunber of non-PO shares on the market, our
reasoning in Rosenzwei g suggests that she nust have standing for at |east sone
of the shares. |If, for exanple, there are 100 non- PO shares and 900 PO shares,
aplaintiff with 101 shares woul d seemto have at | east 1 POshare. In any case,
because Appel | ants have not suggested that these conditions apply here, we need
not resolve this issue. Nor need we consider at this tine what effect, if any,
the practice of “short selling” would have in such a situation.

42 See J. Robert Brown, The Shareholder Conmunication Rules and the
Securities and Exchange Conmission: An Exercise in Regulatory Utility or
Futility?, 13 J. Corp. L. 683, 693 (1988) (noting relatively infrequent use of
street name and nom nee accounts in 1930s) (citing Lous L0osS, SECUR TIES REGULATI ON
42 n. 226 (1951)); see also Silber v. Mabon, 957 F.2d 697, 700 (9th Gr. 1992)
(“The wi despread practice of holding securities in street names grew out of a
perceived ‘paperwork crisis’ in the securities industry in the 1960s. Using
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realities, given the fungibility of stock held in street nane, my
render Section 11 ineffective as a practical matter in sone
aftermarket scenarios is an issue properly addressed by Congress.
It is not wwthin our purviewto rewite the statute to take account
of changed conditions. In the words of one court, Appellants

argunents may “have the sound ring of economc reality but
unfortunately they nerely point up the problens involved in the
present scheme of statutory regul ation.”*

It is, therefore, perhaps not surprising that we failed to
| ocate any court, nor did Appellants point to any, that found
Section 11 standing based solely on the statistical tracing theory
espoused today. Gven that the statute has been in existence for
over 70 years and such elenentary statistical calculations have
been around for centuries, it is difficult to conclude that thisis
a coincidence. W note that a handful of |ower courts have
rebuffed simlar attenpts by plaintiffs.* |n one case, Kirkwood
v. Taylor, the district court--later sunmarily affirmed by the
Eighth Grcuit--rejected the “fungi bl e nass” net hod whereby every

purchaser is deened to own a pro rata portion of PO shares for the

street nanes facilitated the pronpt handling of a huge vol une of transacti ons on
t he vari ous exchanges in the buying and selling of securities by investors and
specul ators.” (internal quotation marks and citation ontted)).

4 Col onial Realty Corp. v. Brunsw ck Corp., 257 F. Supp. 875, 881 (S.D.N. Y.
1966), cited approvingly, Barnes, 373 F.2d at 273.

4 See, e.g., Inre Elscint, Ltd. Sec. Litig., 674 F. Supp. 374 (D. Mass.
1987); Abbey v. Conputer Menories, Inc., 634 F. Supp. 870 (N.D. Cal. 1986);
Ki rkwood, 590 F. Supp. at 1378-83 (discussing various tracing techniques and
rejecting all but the “direct trace” nmethod); see also In re Quarterdeck Ofice
Sys., Inc. Sec. Litig., No. CV 92-3970, 1993 W 623310 (C.D. Cal. Sept. 30,
1993).
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pur pose of determ ning Section 11 standi ng.* Because “all persons
who hel d stock in street nanme on and after the offering date coul d
claima proportional interest in the shares,” the court held that
“the logical extension of plaintiffs’ fungible mass theory would
effectively circunvent the tracing requirenent.” Simlar
concerns persuade us to reject today’'s attenpt at statistica
tracing.
In Barnes v. GOsofsky,? the Second Circuit confronted an
i nterm ngl ed stock pool not unlike the one we face today. In that
case, two individuals challenged the settlenent of a class action
all eging Section 11 violations in a secondary public offering. The
chal | engers, who purchased stock after the SPO, were unable to
trace a portion of their shares to the SPO as opposed to the
preexi sting shares on the market. They objected to a provision of
the settlenment “limting the benefits of the settlenent to persons
who coul d establish that they purchased securities issued” in the
SPQ. 48 The court was not deterred by the reality that this
“elimnated those who purchased after the i ssuance of the all egedly
i nconpl ete prospectus but could not so trace their purchases,”

because Section 11 “extends only to purchases of the newy

4 590 F. Supp. 1375, 1381 (D. Mnn. 1984), aff'd 760 F.2d 272 (8th Gr.
1985) (table).

% |d. at 1380-81.
7 373 F.2d 269 (2d Gr. 1967) (Friendly, J.).
% 1d, at 271.
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regi stered shares.”*

t oday, Barnes is nonethel ess instructive.

Wi | e not addressing the question before us

Plaintiffs in that case

urged a broad reading of Section 11 to cover anyone purchasing

stock after the SPO -whether or not it was traceable to the SPO

Not unlike the concerns expressed by Appellants

case, the

The

plaintiffs’
“I nconsi stent with the over-al

the legislative history.”5!

plaintiffs in Barnes argued as foll ows:

[OQnce it is agreed that § 11 is not limted
to the original purchasers, to read that
section as applying only to purchasers who can
trace the lineage of their shares to the new
offering makes the result turn on nere
accident since nost trading is done through
br okers who neither know nor care whet her they
are getting [tainted] or [clean] shares. :
[I]t is often inpossible to determ ne whet her
previously traded shares are [clean] or
[tai nted], and that tracing 1is further
conplicated when stock is held in margin
accounts in street names since many brokerage
houses do not identify specific shares with
particular accounts but instead treat the
account as having an undivided interest in the
house’ s position.

in the

i nst ant

court rejected these argunents and rejected the

4 1d.

%0 |d.

5.

at 271-72 (enphasis added) (footnote omtted).

at 272. Judge Friendly went on to note:

Wt hout depreciatingthe force of appellants’ criticisns
that this construction gives 8 11 a rather accidental
i npact as between one open-nmarket purchaser of a stock
already being traded and another, we are unpersuaded
that, by departing fromthe nore natural meani ng of the
words, a court could conme up with anything better. What
appel l ants’ arguments does suggest is that the tine nmay
have conme for Congress to reexam ne these two remar kabl e

18

broad readi ng of Section 11's standing requirenent as
statutory schene” and “contrary to

The sane is true of Appellants’ view



t oday.
3

Appel lants’ reliance upon the Fourth Circuit’s opinion in
Friends of the Earth v. Gaston® is msplaced. Rather, this case
of fers support to PCOrder. In Gaston, the Clean Water Act®
specifically provided standing for persons “having an interest
which is or may be adversely affected.”®* This | anguage, chosen by
Congress, “confers standing on a ‘broad category of potential
plaintiffs’ who ‘can claimsone sort of injury,’” be it actual or
t hreat ened, econonmic or noneconomc.”% |In fact, “Congress has
i ndi cated that this provision confers standing to enforce the C ean
Water Act to the full extent allowed by the Constitution.”® As
such, Gaston illustrates Congress’s ability to provide for standing
based on risk, confined only by the strictures of Article I11:

VWil e Article [ 11 sets t he m ni mum

pi oneering statutes in the light of thirty years’
experience .
Id. at 273.

52204 F.3d 149 (4th Cr. 2000) (en banc).
% 33 U S.C § 1251 et seq.
5 33 U.S.C. § 1365(g) (enphasis added).

% Gaston, 204 F.3d at 155 (quoting M ddl esex County Sewerage Auth. v.
Nat’'| Sea Camers Ass'n, 453 U. S. 1, 16-17 (1981)). In another CWA case, we
held that “the Constitution does not require Sierra Club to produce an affiant
who cl ai ms that Cedar Point’s discharge in particular injured himin sone way.”
Sierra Cub, Lone Star Chapter v. Cedar Point G| Co., 73 F.3d 546, 558 (5th Gr.
1996) (enphases added). |Indeed, “[t]he Supreme Court has expressly held that a
‘threatened injury’ wll satisfy the ‘injury in fact’ requirement for
[constitutional] standing.” |1d. at 556 (quoting Valley Forge Christian Coll. v.
Ans. United for Separation of Church & State, Inc., 454 U S. 464, 472 (1982)).

5% Gaston, 204 F.3d at 152.
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requi renents for st andi ng, Congress is
entitled to inpose nore exacting standing
requi renents for the vindication of federal

statutory rights if it w shes. Here the
| egislature chose to go to the full extent of
Article 11l in conferring standing on any

person with “an interest which is or may be
adversely affected.”®

Here, by contrast, Congress conferred standing on those who
actually purchased the tainted stock, not on the whole class of
t hose who possi bly purchased tai nted shares--or, to put it another
way, are at risk of having purchased tainted shares. Unlike the
standi ng conferred by Congress in the Cean Water Act, Appellants
here cannot neet the statutory standing requirenent of Section 11
merely by showing that they junped into a potentially polluted
“pool ” of stock. ®®

4

Appel l ants are surely correct in pointing out that, at sone
| evel, all evidence is “probabilistic.”%® As we have expl ai ned,
however, this does not answer the question before us today. I n

concluding that Appellants’ attenpt to “statistically trace” is

5 1d. at 162 (quoting 33 U.S.C. § 1365(Qg)).

8 Cf. Inre Ares Dep't Stores Inc. Stock Litig., 991 F.2d 953, 964 (2d
Cr. 1993) (“[I]t is not a bar to a 10b-5 action that the fal se and m sl eadi ng
statenents in a Registration Statenent are pertaining to an issue of a security
which is not the security purchased.”).

% See, e.g., Victor v. Nebraska, 511 U S. 1, 14 (1994) (“The beyond a
reasonabl e doubt standard is itself probabilistic.”); R ordan v. Kenpi ners, 831
F.2d 690, 698 (7th G r. 1987) (Posner, J.) (“All evidence is probabilistic--
statistical evidence nerely explicitly so.”); see also Richard A Posner, An
Econom ¢ Approach to the Law of Evidence, 51 StaN. L. Rev. 1477, 1508 (1999) (“It
is now generally recognized, even by the judiciary, that since all evidence is
probabilistic--there are no netaphysical certainties--evidence should not be
excl uded nerely because its accuracy can be expressed in explicitly probabilistic
terms . . . .").
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i nconpatible with the standi ng requirenent of Section 11, we cast
no shadow on the use of statistical evidence in general. We
recogni ze, for exanple, the widely accepted use of DNA evidence in
crimnal matters--even in capital nurder trials--where proof nust
be beyond a reasonable doubt.?®° Wiile both are rooted in
statistical calculations, at l|least two distinctions between DNA
evidence and the statistics presented by Appellants cone to m nd.
First, in nost trials, DNA evidence does not stand al one.® Here,
Appel  ants have relied exclusively on a presentation of background
statistics. Second, in any case, DNA evidence is nore
particularistic than the statistics here. DNA analysis seeks to
establish a match between the DNA of a particul ar individual (e.g.
a suspect) and a “nystery” sanple (e.g. from a crine scene),
essentially by quantifying and narrow ng the universe of possible

sources of the DNA ¢ |n contrast, Appellants’ evidence nerely

6 See, e.g., Priblev. State, --- SSW3d ---, No. AP-74487, 2005 W. 156555
(Tex. Crim App. Jan. 26, 2005) (affirming conviction in capital nurder case,
rejecting argunment that evidence was insufficient, where evidence included DNA
and several other factors).

61 See, e.g., People v. Soto, 981 P.2d 958, 965 (Cal. 1999) (“[The]
probability that the suspect was indeed the source of the sanmple . . . wll
usual Iy depend, not on the DNA findings alone, but on a conbination of those
findings together with other, non-DNA incrimnating evidence.”).

62 See 3 DaviD L. FAIGwWN ET AL., MODERN SC ENTIFIC EvVIDENCE: THE LAW AND SCI ENCE OF
EXPERT TESTIMONY 8 24-9.2 (2d ed. 2002) (“DNA typing is capabl e of exceedingly high
discrimnation, and in favorable circunstances it can be shown that only one

person in several billion could have been the source of the evidence
bl oodstain.”); see al so Conmonweal th v. Gaynor, 820 N. E. 2d 233, 240 (Mass. 2005)
(noting that “one in 64 quadrillion (64 x 10'®) African-Anericans would be

expected to have the sane DNA profile as the spermfraction”); Rayford v. State,
125 S.W3d 521, 526 (Tex. Crim App. 2003) (“The DNA expert testified that the
probability of the DNA belonging to soneone other than Hall was one in 116
billion.”); cf. Mller v. A bright, 523 U S. 420, 484-85 (1998) (Breyer, J.,
di ssenting) (citing E. Donald Shapiro et al., The DNA Paternity Test: Legi sl ating
the Future Paternity Action, 7 J.L. & HeatH 1, 29 (1992-1993), for the
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denonstrates the probability that anyone with x nunber of shares
W || possess sone tainted shares. It says nothing about the shares
that one particular individual actually owns. The nore
particul ari zed nature of DNAis further evident fromthe fact that
“a nonmatch between any band of the suspect’s DNA and the
correspondi ng band of the questioned sanpl e concl usively elim nates
the suspect as the source of that sanple.”® There is no such
analog in the general statistics before us today.

Unquestionably, principles of probability are powerful tools,
when depl oyed i n appropri ate tasks. Unquestionably, the statistics
in this case indicate a high probability that a person purchasing
a given nunber of shares will obtain at |east one tainted share.
However, these general statistics say nothing about the shares that
a specific person actually owns and have no ability to separate
t hose shares upon whi ch standi ng can be based fromthose for which
standing is inproper. The task before the district court was to
determ ne, by a preponderance of the evidence, whether and in what
anount a plaintiff’'s shares are tainted, not whether the sane
nunber of shares drawn at randomwould |ikely include at | east one
tainted share. Understood in this light, statistical tracing is
not up to the task at hand.

5

In sum aftermarket purchasers seeking Section 11 standing

proposition that “current testing nmethods can determ ne probability of paternity
to 99.999999% accuracy”).

63 Soto, 981 P.2d at 965.
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must denonstrate that their shares are traceable to the chal |l enged
registration statenent. W are not persuaded that the statistica
tracing nethod advanced today is sufficient to satisfy this
traceability requirenent.

B

Appel l ants argue that the district court erred in denying the
nmotion to intervene. W disagree.

As a prelimnary matter, we note that this is not a case where
intervention is sought for the purpose of appealing the denial of
class certification.?® | ndeed, Appellants have chosen in this
appeal not to challenge the class certification denial.® Thus, the
“prerequisite of an intervention” that there be “an existing suit
wthin the Court’s jurisdiction” depends here on the individua
clainms.® That none of the individual clains renained viable on

February 14, 2003, when the notion to intervene was fil ed, di sposes

64 Cf. Deposit Guar. Nat’'l Bank v. Roper, 445 U S. 326, 332 n.5 (1980)
(noting that the district court may have “a responsibility, prior to approval of
a settlenent and . . . dismissal of the class action, to provide an opportunity
for intervention by a nenber of the putative class for the purpose of appealing
the denial of class certification” (enphasis added)); N chols v. Mbile Bd. of
Realtors, Inc., 675 F.2d 671, 675 (5th G r. 1982) (permitting putative class
nenbers to intervene “solely for the purpose of appealing the district court’s
decertification of the class action” even after settlenent of naned plaintiffs’
clainms); see also United Airlines, Inc. v. MDonald, 432 U S. 385, 392 (1977).

8 Cf . Roper, 445 U.S. at 331-40 (1980) (holding that plaintiffs can appeal
denial of class certification despite a tender to nanmed plaintiffs in a class
action of the amounts clained in their individual capacities, followed by the
entry of judgnent in their favor on the basis of that tender, over their
objection); United States Parole Commin v. Geraghty, 445 U S. 388, 404 (1980)
(where denial of class certification is challenged on appeal, “an action brought
on behalf of a class does not becone noot upon expiration of the naned
plaintiff’s substantive claim even though class certification has been deni ed”).

5% Non Commi ssioned Oficers Ass'n of the United States v. Arny Tines
Publ g Co., 637 F.2d 372, 373 (5th CGr. 1981).
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of the attenpt at intervention.

As we have expl ai ned, by October 21, 2002, the district court
had <correctly nmade <clear that only Beebe had standing.
Furthernore, the district court held that, as of January 15, 2003,
Beebe’'s individual clains were rendered noot because PCO der
offered Beebe a settlenent equal to the statutory limt on his
damages. ®” Appellants do not dispute that a full settlenent offer,
even if refused, would dispose of Beebe's individual clains.?®
| nstead, Appellants contend that Beebe's clains were not fully
satisfied because the involuntary settlenent inposed by the
district court did not include prejudgnent interest. The statute,
however, does not require prejudgnent interest, and such an award
of interest is up to the district court’s discretion.?® The
district court concluded that it would deny any request from Beebe
for prejudgnment interest because the delay in the paynent of his
award was due to his “neritless notion for class certification.””
We are not persuaded that the district court abused its discretion

i n denying prejudgnent interest. Therefore, as we are not faced on

67 See Krim 2003 W 21076787, at *3 (citing 15 U.S.C. § 77k(e)).

68 See Zeidman v. J. Ray MDernott & Co., 651 F.2d 1030, 1045 (5th Cr.
1981) (“[A] suit brought as a class action nust as a general rule be dism ssed
for nootness when the personal clainms of the naned plaintiffs are satisfied and
no class has properly been certified.”). This, as the district court
acknow edged, does not foreclose the right to appeal the denial of class
certification. See Krim 2003 W. 21076787, at *4 (citing Roper, 445 U. S. at 332-
36) .

8 See Wiitfield v. Lindemann, 853 F.2d 1298, 1306 (5th Cir. 1988) ("“Absent
statutory mandate, the award of prejudgment interest generally is discretionary
with the trial court.”).

" Krim 2003 W 21076787, at *3.
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appeal with a challenge to the denial of class certification, in
t he absence of viable individual clains, we are not persuaded that
the district court erred in denying intervention.™
|V
For the foregoing reasons the judgnment of the district court

i s AFFI RMVED.

"t Appel |l ants’ argument that the defendants’ “maneuver” (i.e. defeating
class certification and then “picking off” the only remaining plaintiff with

standi ng) deprived absent class nenbers their day in court is without nmerit. It
was the Appellants who chose not to pursue an appeal of the denial of class
certification. In any case, the district court afforded the plaintiffs the

opportunity toreturnin the event that they can establish standi ng and suggest ed
that Intervenors are free to initiate a suit of their own.
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