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The United States Depart nent of Honel and  Security
(“Petitioner”) petitions this Court to issue a wit of mandanmus to
correct a discovery order by the United States District Court for
the Southern District of Texas, Houston D vision. Petitioner
clains the district court erred by conpelling disclosure of
docunents protected by the | aw enforcenent privilege. W concl ude
that the district court erred in declaring that no | aw enf or cenent
privilege exists (beyond protecting confidential i nf or mant
identity). We remand the case to the district court for an in
canera review of the docunents. Confident that the district court
w Il conduct its reviewin accordance with this opinion, we dismss
the petition without prejudice to the rights of the parties to seek

additional relief followi ng the review.



| . BACKGROUND

Surety National Casualty Corporation, a surety conpany, and
AAA Bonding Agency, Inc., its bonding agent (collectively
“Respondents”), underwite bonds posted by aliens to enable themto
secure release from Petitioner’s custody pending renoval. See
generally 8 CF. R 103.6. Petitioner found that Respondents had
breached their obligations on nore than 1400 inmm gration bonds,
totaling nore than nine mllion dollars in cunul ative bond debt.
The vast mpjority of Respondents’ admnistrative appeals were
deni ed.

Respondent s brought suit seeking a judicial order estopping
Petitioner from collecting bonds because of Petitioner’s alleged
“affirmati ve m sconduct.” Petitioner filed a counterclaimfor the
out standi ng bond debt. To facilitate settlenent of the debt
di spute, the parties agreed to a franework for alternative dispute
resolution (“ADR’). As part of ADR, the parties agreed to review
fifty of the bond breach determ nations with twenty-five sel ected
by each side. Petitioner also agreed to produce each respective
aliens file for those fifty determnations being reviewed.
According to the ADR agreenent, the production requirenent was
“exclusive of any privileged or otherw se protected docunents,
which will be set forth on a privilege log for further review by
the Court, if necessary.” Petitioner produced nearly 4000 pages of

docunent s but wi thhel d approxi mately 2000 pages, clai mng that they



were privileged.

Respondents noved to conpel production of the wthheld
docunent s. The district court did not review the disputed
docunents, yet granted the notion to conpel. Significantly, the
court found no support for the |aw enforcenent privilege in this
Crcuit. Petitioner filed an energency petition for wit of
mandanmus and an energency notion to stay the district court’s order

pendi ng di sposition of the petition. This Court has granted the

st ay.
1. STANDARD OF REVI EW
“The renmedy of mandanus is a drastic one, to be invoked only
in extraordinary situations.” Kerr v. US. Dist. C. for N D st.

of Cal., 426 U. S. 394, 402 (1976). One area where this Court has
grant ed mandanus relief is in the context of privileged docunents.
See In re Aventel, S. A, 343 F.3d 311, 317 (5th Cr. 2003).
Mandamus is appropriate if the district court errs in ordering the
di scovery of privileged docunents, as such an order would not be
reviewabl e on appeal. 1d.; see alsoInre Burlington N., 822 F. 2d
518, 522 (5th Cr. 1987) (“[C] ases have recogni zed the inportance
of the asserted privilege and the absence of an adequate
alternative nethod of obtaining review.”). Courts have consi dered
the seriousness and novelty of the privilege 1issue, and
“[r]espected coomentators have . . . noted that the difficulty of

obt ai ning effective review of discovery orders, the serious injury



that sonetines results from such orders, and the often recurring
nature of discovery issues support use of mandanus i n exceptional
cases.” In re Burlington N., 822 F.2d at 522.

L11. D SCUSSI ON

Petitioner contends that the docunments at issue fall within
the scope of the law enforcenent privilege. These docunents
allegedly are used by Petitioner in enforcing immgration and
nationality |l aws, detecting violations of these laws, and referring
such violations for prosecution. In support of its contention
Petitioner offered the declaration of John P. Cark, the Deputy
Assi stant Secretary of U S. Inmgration and Custons Enforcenent, a
bureau within the Departnent of Honeland Security. dark, in that
decl aration, states that the docunents contain information about
ongoi ng crim nal investigations—+ncluding investigative | eads, |aw
enforcenent nethods and techniques, i nt ernal i nvestigative
menor anda, and identifying information relating to w tnesses and
| aw enforcenent personnel, including undercover operatives.
Petitioner argues that these concerns “go to the heart of the |aw
enforcenent privilege.”

A The Fifth Crcuit’s Application of the Law Enforcenent
Privil ege

The district court found no precedent supporting a |aw
enforcenent privilege and therefore refused to apply the privil ege
to any portion of Petitioner’s docunents. Petitioner disputes that

no such privilege exists inthis Grcuit. Petitioner relies on two



Fifth Crcuit cases to support its contention: Brown v. Thonpson,
430 F.2d 1214 (5th Cr. 1970), and Swanner v. United States, 406
F.2d 716 (5th Cr. 1969).

In Brown, this Court reviewed the dismssal of a wongfu
death action in which the plaintiffs sought discovery of police
reports. The district court “declined to require the production of
files . . . on the ground that the contents were privileged and
that the files concerned parts of a hom cide investigation which
was then still open, the contents of which were highly
confidential.” Brown, 430 F.2d at 1215. Upon review, this Court
stated that such “[g]overnnent docunents are the outstanding
exanple of matter which is privileged and which is not subject to
di scl osure. It wll expire upon the |apse of an unreasonable
length of time. \Whether there should be disclosure is within the
di scretion of the trial court . . . .7 Id.

In Swanner, this Court addressed whether the district court
had “erred in failing to require production of certain
investigative files, principally for the purpose of supplying
plaintiffs wwth the identity of two peopl e who were under suspicion
in connection with the [underlying crine].” Swanner, 406 F.2d at
718. The Swanner Court stated that “pendency of a crimnal
investigation is a reason for denying discovery of investigative
reports [, although it] would not apply indefinitely . . . .7 1d.

at 719. Although concluding that the district court had not abused



its discretion, this Court reversed and remanded t he case for a new
trial in “the interests of justice.” |Id.

This Grcuit al so has recogni zed the | aw enforcenent privil ege

nmore recently. In Coughlin v. Lee, we stated that, in addition to
protecting the identity of a confidential informant, “[f]edera
conmon | aw recogni zes a qualified privilege protecting
investigative files in an ongoing crimnal investigation.” 946

F.2d 1152, 1159 (5th Gr. 1991). In that case, the district court
had limted discovery of police files because it considered those
files “irrelevant” to the plaintiffs’ freedomof speech claim |Id.
at 1160. On renand, we instructed the district court to reviewthe
docunents instead for discoverability on the basis of the |aw
enforcenent privilege. 1d.

Qur case |aw has acknow edged the existence of a |aw
enforcenent privilege beyond that allowed for identities of

confidential informants.! Moreover, in today' s tines the conpelled

'O her circuits also recogni ze the | aw enforcenent privilege
as covering docunents relating to ongoing crim nal
i nvestigations. See, e.g., Dellwod Farns v. Cargill, Inc., 128
F.3d 1122, 1125 (7th Cr. 1997) (recogni zing the “law enforcenent
investigatory privilege”); Inre Dep’'t of Investigation, 856 F.2d
481, 483-84 (2d Cr. 1988) (stating that the | aw enforcenent
privilege exists and prevents the “disclosure of |aw enforcenent
t echni ques and procedures, [preserves] the confidentiality of
sources, [protects] w tnesses and | aw enforcenent personnel,
[ saf eguards] the privacy of individuals involved in an
i nvestigation, and otherwi se [prevents] interference with an
investigation”); United States v. Wnner, 641 F.2d 825, 831 (10th
Cir. 1981) (stating that the “law enforcenent investigative
privilege is based primarily on the harmto | aw enforcenent
efforts which mght arise frompublic disclosure of investigatory
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production of governnment docunents could inpact highly sensitive
matters relating to national security. Therefore, the reasons for
recogni zing the I aw enforcenent privilege are even nore conpelling
now t han when Brown, Swanner, and Coughlin were decided. Such a

privil ege should have been recogni zed by the district court.? The

files”) (internal quotation marks and ellipse omtted); Tuite v.
Henry, 181 F.R D. 175, 176-77 (D.D.C. July 31, 1998)
(unpublished), aff’'d Tuite v. Henry, 203 F.3d 53 (D.C. Cr. 1999)
(“The federal |aw enforcenent privilege is a qualified privilege
desi gned to prevent disclosure of information that would be
contrary to the public interest in the effective functioning of

| aw enforcenent. [It] serves to preserve the integrity of |aw
enforcenent techni ques and confidential sources, protects

W t nesses and | aw enforcenent personnel, safeguards the privacy
of individuals under investigation, and prevents interference
wth investigations.”).

2Both the district court and Respondents claimthat the
Fifth CGrcuit has recogni zed only an executive privilege, not a
| aw enforcenent privilege. Consequently, they argue,
Petitioner’s claimto a | aw enforcenent privilege is not
supported by this Grcuit’s |aw. However, they provide no basis
for why the privilege should be | abel ed “executive” instead of
“l aw enforcenent” or how that |abel inpacts the substance of the
privilege. Like other circuits using the | aw enforcenent
nmoni ker, the purpose of the privilege in the Fifth Grcuit is to
protect fromrel ease docunents relating to an ongoing crim nal
investigation. The term*“law enforcenent privilege” appears to
have evol ved over tinme out of the sanme concept. Conpare Bl ack v.
Sheraton, 564 F.2d 531, 545-46 (D.C. Cr. 1977) (recognizing, in
the context of discussing executive privilege, that |aw
enforcenent docunents disclosing “investigative techni ques or
sources” should be mnimzed) wth Landry v. FDIC, 204 F.3d 1125,
1135 (D.C. Gr. 2000) (using the term “l aw enfor cenent
privilege”). Fifteen years ago this Crcuit addressed the |aw
enforcenent privilege without namng it. See Coughlin, 946 F.2d
at 1159-60. In any event, the | aw enforcenent privilege is in
fact a subcategory of the executive privilege. Landry, 204 F.3d
at 1135 (describing the |aw enforcenent privilege as a
“qualified, comon | aw executive privilege[]”). In short,
however it is |labeled, a privilege exists to protect governnment
docunents relating to an ongoing crimnal investigation.

7



court legally erred in refusing to do so. Petitioner also is
correct that the error of ordering the discovery of potentially
privileged docunents, wthout judicial review of the those
docunents, would be irrenedi able on appeal. See In re Avantel
S.A, 343 F.3d at 317. Hence, Petitioner has no other neans to
obtain the relief sought. See Mallard v. U S Dist. C&. for the S.
Dist. of lowa, 490 U. S. 296, 309 (1989).

Yet, this Court does not know whether any of the disputed
docunents fall within the realmof the privilege. The docunents
were not presented for our review In any event, determ ning
privilege is a “particularistic and judgnental task” of bal ancing

the “need of the litigant who is seeking privileged investigative

materials . . . against the harmto the governnent if the privilege
is lifted.” Dellwod Farns v. Cargill, Inc., 128 F.3d 1122, 1125
(7th CGr. 1997). In this case, we think this task—the

determnation of privilege followwing an initial review of the
docunents—+s best left to the district court.

B. Determ ning Whether the Law Enforcenent Privil ege
Protects Particular Docunents

On remand, the district court should review the docunents at
issue in canera to eval uate whether the | aw enforcenent privil ege
applies to the docunents at issue. In nmaking its determ nations,
the court must bal ance “the governnent’s i nt er est In
confidentiality against the litigant’s need for the docunents.”

Coughlin, 946 F.2d at 1160. The court, therefore, shoul d consider

8



t he Frankenhauser factors. See Frankenhauser v. R zzo, 59 F.R D
339, 344 (E.D. Pa. Mar. 13, 1973) (unpublished) (developing the
factors).

The oft-cited Frankenhauser test consists of weighing the
followng ten factors: (1) the extent to which disclosure wll
t hwart governnental processes by discouraging citizens fromgiving
the governnent information; (2) the inpact upon persons who have
given information of having their identities disclosed; (3) the
degree to whi ch governnent al sel f-eval uati on and consequent program
inprovenent will be chilled by disclosure; (4) whether the
information sought is factual data or evaluative summary; (5)
whet her the party seeking discovery is an actual or potential
defendant in any crimnal proceeding either pending or reasonably
likely to follow fromthe incident in question; (6) whether the
police investigation has been conpleted; (7) whether any
i nterdepartnental disciplinary proceedi ngs have ari sen or may ari se
from the investigation; (8) whether the plaintiff’s suit 1is
non-frivolous and brought in good faith; (9) whether the
informati on sought is available through other discovery or from
ot her sources; (10) the i nportance of the i nformati on sought to the
plaintiff’s case. See Tuite v. Henry, 98 F.3d 1411, 1417 (D.C
Cr. 1996) (utilizing the Frankenhauser factors). “Al t hough a
district court has considerable |Ieeway in weighing the different

factors, . . . the failure to balance at all requires remand



to consider the respective interests.” Inre Seal ed Case, 856 F. 2d
268, 272 (D.C. Cr. 1988). Here, the district court nust apply the
Frankenhauser test, even if in a flexible manner, when making its
privilege determ nations. Coughlin, 946 F.2d at 1160 (instructing
the district court to consider the Frankenhauser factors on remand
in determ ni ng whet her docunents are di scoverable).

Additionally, the law enforcenent privilege is bounded by
rel evance and tine constraints. Petitioner argues that docunents
pertaining to “individuals who are under investigation, or who were
investigated by ICE [Imm gration and Custons Enforcenent] in the
past, or who are suspected of violating the crimnal or civi
provi sions of treaties, statutes, executive orders and presidenti al
procl amati ons admnistered by |ICE' are protected. Petitioner
expands the privilege’'s scope too broadly. Several types of
i nformati on probably would not be protected, including docunents
pertaining to: (1) people who have been investigated in the past
but are no | onger under investigation, (2) people who nerely are
suspected of a violation wthout being part of an ongoi ng crim nal
i nvestigation, and (3) people who nmay have violated only civi
provisions. Furthernore, the privilege | apses after a reasonabl e
period of time. See Brown, 430 F.2d at 1215; Am G vil Liberties
Union v. Finch, 638 F.2d 1336, 1344 (5th Gr. Mar. 1981) (“Even the
files of active law enforcenent agencies |lose their privileges

after particular investigations becone conplete.”) (dicta).
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Therefore, the privilege l|apses either at the <close of an
investigation or at a reasonable tine thereafter based on a
particul ari zed assessnent of the docunent.

V. CONCLUSI ON

The district court erred when determning that no |aw
enforcenent privilege exists in the Fifth Grcuit. Based on that
erroneous legal conclusion, the court failed to review the
docunents and erroneously ordered production. The case is renmanded
to the district court for an in canera examnation of the
docunents. The court shoul d determ ne whet her any of the docunents
are protected by the |aw enforcenent privilege in accordance with
this opinion. To assist the court in its review, the court may
request additional information or hold additional proceedings. W
are confident that in nmaking its determ nations, the court will be
m ndful of the need to bal ance Respondents’ right to seek di scovery
inthe legitimate pursuit of its clains with Petitioner’s privilege
to prevent disclosure of information that m ght inpede inportant
governnent functions such as conducting crimnal investigations,
securing the borders, or protecting the public frominternational
t hreats.

The wit of mandanus is dism ssed wthout prejudice.
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DENNI'S, Circuit Judge, concurring:

| respectfully concur in the mjority's decision to
dismss the petition for mandanus w thout prejudice. The
petitioner has failed to show that this case presents an
extraordinary situation calling for the drastic renedy of
mandanus. Because of the manner in which the matter was
presented in the district court, the petitioner has failed to
show that its right to issuance of the wit is "clear and
I ndi sputable” by denonstrating that there has been a

usurpation of judicial power"”™ or a "clear abuse of

di scretion."?

'See Vioxx Prods. Liab. Litig. Steering Comm. v. Merck and Co., 2006 WL 1726675
(5th Cir. May 26, 2006) (Dennis, J., concurring in part and dissenting in part):

The Supreme Court has held that the remedy of mandamus is a drastic one, to be
invoked only in extraordinary situations. Kerr v. U.S. Dist. Court for Northern
Digt. of Cdlifornia, 426 U.S. 394, 96 S.Ct. 2119, 48 L.Ed.2d 725 (1976) (citing
Will v. United States, 389 U.S. 90, 95, 88 S.Ct. 269, 19 L.Ed.2d 305 (1967);
Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 382-385, 74 S.Ct. 145, 98
L.Ed. 106 (1953); Ex parte Fahey, 332 U.S. 258, 259, 67 S.Ct. 1558, 91 L.Ed.
2041 (1947)). The Court has observed that the writ "has traditionally been used in
the federal courts only ‘to confine an inferior court to a lawful exercise of its

-12-



Furthernore, | agree with the majority's recognition,
di scussion and delineation of the |aw enforcenent privilege,
as well as its approval of in canera inspections applying the

Frankenhauser factors and the majority's adnonitions that the

prescribed jurisdiction or to compel it to exercise its authority when it isits duty to
do so.”" Will, 389 U.S. at 95 (quoting Roche v. Evaporated Milk Assn., 319 U.S.
21, 26, 63 S.Ct. 938, 87 L.Ed. 1185 (1943)). And, while the courts have not
limited the use of mandamus by an unduly narrow and technica understanding of
what constitutes a matter of "jurisdiction,” Will 389 U.S,, at 95, still "only
exceptional circumstances amounting to ajudicial ‘usurpation of power' will justify
the invocation of this extraordinary remedy." Will, 389 U.S. at 95.

.... Accordingly, the Supreme Court has set forth particular conditions for issuance
of mandamus. Among these are that the party seeking issuance of the writ have no
other adequate means to attain the relief he desires, Roche v. Evaporated Milk
Assn,, supra, 319 U.S,, at 26, 63 S.Ct., at 941, and that he satisfy "the burden of
showing that (his) right to issuance of the writ is‘clear and indisputable.” '
Banker'sLife & Cas. Co. v. Holland, 346 U.S., at 384, 74 S.Ct., at 148 (quoting
United States ex rel. Bernardin v. Dudll), 172 U.S. 576, 582, 19 S.Ct. 286, 287, 43
L.Ed. 559 (1899); Will v. United States, supra, 389 U.S., at 96, 88 S.Ct., at 274.
Moreover, it isimportant to remember that issuance of the writ isin large part a
matter of discretion with the court to which the petition is addressed. Schlagenhauf
v. Holder, 379 U.S. 104, 112 n. 8, 85 S.Ct. 234, 239, 13 L.Ed.2d 152 (1964); Parr
v. United States, supra, 351 U.S,, at 520, 76 S.Ct., at 917. See dso Technitrol,
Inc. v. McManus, 405 F.2d 84 (C.A.8 1968), cert. denied, 394 U.S. 997, 89 S.Ct.
1591, 22 L.Ed.2d 775 (1969); Pacific Car & Foundry Co. v. Pence, 403 F.2d 949
(C.A.91968); Kerr, 426 U.S. at 403.

Nor is mandamus a substitute for appeal, "even though hardship may result from
delay and perhaps unnecessary tria." Kerr, 426 U.S. at 404 (citing Ex parte Fahey,
332 U.S. at 259-260; Bankers Life & Casualty Co., 346 U.S. at 382-383; United
States Alkali Export Assn v. United States, 325 U.S. 196, 65 S.Ct. 1120, 89 L.Ed.
1554,; Evaporated Milk Assn, 319 U.S. at 31). "The writ is appropriately issued,
however, when thereis ‘usurpation of judicial power' or aclear abuse of
discretion." Bankers Life & Casualty Co., 346 U.S. at 383.
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privilege is bounded by rel evance and tine constraints. | wite
separately, however, to enphasize that our circuit’s case | aw
defines the awenforcenent privilege as “a qualified privilege
protecting investigative files in an ongoing crimna

I nvestigation,” Coughlin v. Lee, 946 F. 2d 1152, 1159 (5th Gr

1991), and the petitioner does not argue for or request
extension of the privilege to anything el se. Accordingly, the
suggestion in the majority’s conclusion that the privil ege may
affect “information that mght inpede inportant governnent
functions such as...securing the borders, or protecting the
public frominternational threats,” is only dicta and cannot

be taken as nodifyi ng our precedents.
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