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In this bankruptcy case, the debtor, Suprene Beef

Processors, Inc. (“Suprene Beef”), asserts that it may pursue tort

clains against the United States Departnent of Agricul ture (*“USDA”)
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t hat woul d be barred by the federal governnent’s sovereign imunity
out si de of bankruptcy. The district court dism ssed Suprene Beef’s
clains, but a panel of this <court held that permssive
counterclains against the Governnent nmay be used as a setoff
pursuant to § 106(c) of the Bankruptcy Code, 11 U . S.C. § 106(c),
whi ch all egedly effects a wai ver of the USDA' s sovereign i nmunity.
Upon reconsidering the case en banc, we reject the panel’s
interpretation of 8 106(c) and AFFI RMthe decision of the district
court inits entirety.
| . Background

Suprene Beef was a Texas-based conpany in the busi ness of
processing, grinding and selling neat products. As a mmjor
donesti c whol esale supplier of beef products, the conpany had
several contracts with the USDA to support the National Schoo
Lunch Program

The USDA is responsible for ensuring the safety of the
nation’s neat products, 21 U S . C § 608, and has delegated its
i nspection duties to the Food Safety and Inspection Service
(“FSI'S"). As a general matter, the USDA bears the cost of
perform ng i nspection services. It is, however, authorized to seek
rei mbursenment for overtinme work at individual plants, 21 U S C
8§ 695 and 7 U S C. 8§ 2219(a), and it may collect fees for

certification services. 7 U S.C 8§ 1622(h).



In 1996, FSIS issued the Pathogen Reduction, Hazard
Analysis and Critical Control Point Systens (“HACCP’) rule,
9 CF.R 8 417, which requires neat processors to develop and
i npl ement preventive controls to ensure product safety. The FSIS
mai nt ai ns the power to verify whether plants’ performance plans are
elimnating comon pathogens such as E. coli and Sal nonell a.

Two years | ater, Suprene Beef inplenentedits first HACCP
pat hogen control plan. Unfortunately, the conpany failed a series
of tests adm nistered by the FSIS over a period of nonths.

Still unable to denobnstrate adequate HACCP control by
Cct ober 1999, Suprene Beef filed a lawsuit on the day that the USDA
had set to suspend inspection activities at its plant. Renoval of
USDA inspectors would be a fatal blow to the conpany, as it is
illegal to sell uninspected beef. 21 U S C. 8§ 606. The district
court granted a tenporary restraining order and |ater upheld
Suprene Beef’s contention that because the FSIS testing systemwas
“not solely — or even substantially” related to the plant’s

sanitary conditions, it fell outside the agency’s regulatory

authority. Suprene Beef Processors, Inc. v. US. Dep't of Agric.,

113 F. Supp. 2d 1048, 1053 (N.D. Tex. 2000), aff’'d, 275 F.3d 432
(5th Gr. 2001). The decision was a Pyrrhic victory, however, as
the court refused to conpel USDA to perform the National Schoo
Lunch contracts. Having lost its governnent contracts and many

ot her custoners, Suprene Beef was forced to seek Chapter 11



bankruptcy in Septenber 2000. Its case was subsequently converted
to Chapter 7.

Adding insult to the conpany’s injury, the USDA filed
various proofs of claim totaling $32,753 for pre-petition neat
certification services and overtine inspection work. The trustee
filed an adversary proceedi ng agai nst the Governnent in bankruptcy
court seeking danmages for USDA s unaut hori zed regul atory activity.
The reference was w thdrawn, and the case proceeded in federa
district court. The trustee asserted five clains agai nst the USDA
under the Federal Tort Cainms Act (“FTCA"), 28 U S.C 88 1346(h),
2671-2680.' The USDA noved to dismss Suprene Beef’'s clains as
being barred facially by federal sovereign imunity. See FED. R
AQv. P. 12(b)(1) and 12(b)(6). Citing 11 U.S.C. 88 106(b) and (c),
Suprene Beef countered that USDA had waived its immunity by filing
bankruptcy proofs of claim The district court sided wth the
USDA, and Suprene Beef appealed. A panel of this court reversed
the trial court’s judgnent? and held that 11 U.S.C. § 106(c) wai ved
USDA' s sovereign i mmuni ty and aut horized a setoff of Suprene Beef’s
perm ssive counterclains. This court ordered rehearing en banc.

1. Di scussi on

! Suprene Beef's conplaint alleged (1) tortious interference wth
business relations; (2) tortious interference wth existing contracts;
(3) slander; (4) business di sparagenent; and (5) breach of duty to performproper
i nspecti on.

2 While its ruling on 8 106(c) resulted in a reversal of the district
court’s judgnment, the panel upheldthe trial court’s conclusion that § 106(b) did
not apply because Supreme Beef's clains against USDA are not conpulsory
counterclainms. See 11 U S. C. 8 106(b) and infra note 6.
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This court reviews de novo a district court’s di sm ssal

pursuant to FED. R Qv. P. 12(b)(1) or 12(b)(6). Lederc v. \Wbb,

419 F. 3d 405, 413 (5th Gr. 2005). A claimnmy not be disnm ssed
unless it appears certain that the plaintiff cannot prove any set

of facts that would entitle himto legal relief. Benton v. United

States, 960 F.2d 19, 21 (5th Gr. 1992).

The issue in this case is whether Suprene Beef stated a
viable claimfor tort recovery agai nst the USDA prem sed sol ely on
8 106(c) of the Bankruptcy Code, which provides:

(c) Notw thstandi ng any assertion of sovereign imunity

by a governnental wunit, there shall be offset

against a claimor interest of a governnental unit

any claim against such governnental unit that is

property of the estate.
11 U.S.C. § 106(c).

Qur analysis begins with the legal claim that Suprene
Beef may not pursue: an FTCA claim The Constitution contenpl ates

that, except as authorized by Congress, the federal governnent and

its agencies are imune from suit. Hercules, Inc. v. United

States, 516 U. S. 417, 422, 116 S. C. 981, 985 (1996). Two
Constitutional provisions support this immunity. The Appropria-
tions Clause states that no noney “shall be drawn from the
Treasury, but in Consequence of Appropriations made by Law'.
US CONST. art. I, 8 9, cl. 7. Consequently, any “paynent of
money fromthe Treasury nmust be authorized” by Congress. Ofice of

Pers. Munt. v. Richnond, 496 U S. 414, 424, 110 S. O . 2465, 2472

(1990). Simlarly, the Property CCause states that, “[t]he
5



Congress shall have power to dispose of and nmake all needful rules
and regulations respecting the territory or other property
belonging to the United States.” U S. CONST. art. |V, §8 3, cl. 2.
“Congress has the absolute right to prescribe” the manner in which

its property is transferred. G bson v. Chouteau, 80 U S. 92, 99

(1872).

Absent an express wai ver of federal immunity by Congress,
t he USDA cannot be sued by Suprene Beef. Congress provided, in the
FTCA, an exclusive vehicle for the assertion of tort clains for
damages agai nst the federal government. See 28 U.S.C. 88 2679(a)-
(b)(1). The FTCAallows a plaintiff to pursue tort acti ons agai nst
the federal governnment, and it holds the governnent liable as if it
were a defendant in state court, subject to strict limtations.
Rel evant here are two substantive limtations that constitute a

sine gua non for a plaintiff's recovery.® Codified at 28 U S.C.

8 2680, these exceptions deprive courts of subject mtter

jurisdiction and cannot be waived. Hayes v. United States,

899 F.2d 438, 450-51 (5th Gr. 1990). Clains based upon “a
di scretionary function or duty” of a federal agency cannot be

brought against the United States. 28 U S.C. § 2680(a). Because

8 The FTCA contains two admini strative prerequisites to suit that were
arguably al so not conplied with and coul d bar Suprene Beef’'s suit. These are the
requi renents for exhaustion of adm nistrative renedies and a two-year linmtation
on filing suit follow ng exhaustion. See 28 U S.C. 88 2401(b), 2675(a). The
district court held that & 106(c) obviated the adm nistrative exhaustion
roadbl ock for Suprene Beef. See, e.qg., Ashbrook v. Block, 917 F.2d 918, 923 (6th
Cr. 1990). W need not consider that ruling here, nor has the two-year
[imtation been raised.




USDA' s i npl enent ati on of a Sal nonel | a performance standard i nvol ved
discretionary acts, the FTCA affords no recovery for clains
predi cated on such actions. Additionally, 8 2680(h) excludes
recovery for clains against the United States for “libel, slander,
m srepresentation, deceit, or interference with contract rights.”
Id. § 2680(h). Four of the conpany’s causes of action also ran
afoul of this limtation. The district court correctly held, and
Suprene Beef does not dispute on appeal, that for these reasons, it
could not have asserted FTCA clains against the USDA prior to
filing bankruptcy.*

In lieu of the FTCA Suprene Beef contends that the
Bankrupt cy Code effected an i ndependent wai ver of federal sovereign
immunity, allowing its offset of perm ssive counterclains agai nst
USDA' s proof of claim Wiile the determ native provision for
Suprene Beef is 11 U S.C. § 106(c),® that provision is part of a

Bankruptcy Code section that deals nore conpletely with questions

4 The FTCA provi des the sol e basis of recovery for tort clai ns agai nst
the United States. That Congress chose to incorporate standards for federa
conduct that mirror applicable state standards of liability does not dimnish
this exclusivity. |In fact, the exclusivity is reinforced by substantive limts
on that incorporation, which are enbodied, inter alia, in the discretionary
function and intentional tort exceptions to the FTCA

5 Suprene Beef continues to contend that its clains are al so permtted
under § 106(b), which authorizes recovery of conpul sory counterclainms agai nst a
governnental unit that has filed a proof of claimin the bankruptcy case. The
di scussion hereinafter of “property of the estate” is as relevant to § 106(b) as
to 8 106(c). W also find dispositive, as did the panel, the district court’s
ruling that because USDA' s cl ains for overtime and certification services covered
entirely different periods of tine than the Sal nonel |l a HACCP tests at the conpany
pl ant, Suprene Beef’s clains based on the |latter events do not arise out of the
sane transactions or occurrences as those that underlie USDA s cl ains. See
Suprene Beef, 391 F.3d 629, 633-35 (2004).
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of sovereign imunity.® |In searching for the best interpretation
of 8§ 106(c), it is a “cardinal rule that a statute is to be read as
a whole,” in order not to render portions of it inconsistent or

devoid of neaning. Wash. State Dep’'t of Soc. & Health Servs. v.

@Quar di anship Estate of Keffeler, 537 U.S. 371, 385 n.7, 123 S. C

1017, 1025 (2003) (internal quotation omtted). Another guiding
principle is that wai vers of sovereign inmunity should be narrowy

construed in favor of the United States. United States v. Nordic

Vill. Inc., 503 U. S 30, 34-35, 112 S. . 1011, 1015 (1992).
Bankruptcy Code 8 106 currently consists of three
subsections, which provide in pertinent part:

(a) Notw thstanding an assertion of sovereign inmunity,
soverei gn i munity IS abrogated as to a
governnental unit to the extent set forth in this
section with respect to the foll ow ng:

(1) Sections 105, 106, 107, 108, 303, 346,
362, 363, 364, 365, 366, 502, 503, 505,
506, 510, 522, 523, 524, 525, 542, 543,
544, 545, 546, 547, 548, 549, 550, 551,
552, 553, 722, 724, 726, 728, 744, 749,
764, 901, 922, 926, 928, 929, 944, 1107,
1141, 1142, 1143, 1146, 1201, 1203, 1205,
1206, 1227, 1231, 1301, 1303, 1305, and
1327 of this title.

(5 Nothing in this section shall create any
substantive claimfor relief or cause of
action not otherw se existing under this

6 The Suprenme Court’s recent decisioninCent. Va. Cnty. Coll. v. Katz,
126 S. . 990 (2006), declared that states waived their sovereign inmunity in
bankruptcy “in the usual case” under the plan of the Constitutional Convention.
126 S. ¢t. at 1000. Regardl ess what effect Katz has with respect to sone aspects
of state or local governmental units’ encounters w th bankruptcy, Katz had no
effect on this case involving federal sovereign imunity.
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title, the Federal Rules of Bankruptcy
Procedure, or nonbankruptcy | aw.

(b) A governnmental unit that has filed a proof of claim

in the case is deened to have waived sovereign

immunity with respect to a claim against such

governnental unit that is property of the estate

and that arose out of the sane transaction or

occurrence out of which the <claim of such

governnental unit arose.

(c) Notw thstandi ng any assertion of sovereign imunity

by a governnental wunit, there shall be offset

against a claimor interest of a governnental unit

any claim against such governnental unit that is

property of the estate.
11 U.S.C. 8§ 106 (a)-(c).

When the nodern Bankruptcy Code was enacted in 1978
Congress attenpted to create a level playing field between
sovereign entities and other participants in bankruptcy court by
abrogating sovereign immunity. Subsections 106(b) and (c) have
been redesi gnat ed, but are substantively unchanged since the Code’s
i nception except for the addition of the “notw thstandi ng” cl ause
to 8 106(c) in 1994. The current structure of the provisions is a
response to Suprenme Court decisions that required express
decl arations of congressional intent to abrogate sovereign imunity
in order to satisfy to the El eventh Arendnent and federal inmunity

law. See, e.q., Hoffnman v. Conn. Dep’t of I ncone Maint., 492 U. S.

96, 101-02, 109 S. Ct. 2818, 2823 (1989); Nordic Vill., supra, 503

U S at 34-35, 112 S. . at 1015. Section 106(a)(1l) creates
jurisdiction in bankruptcy courts “[n]otw thstanding an assertion

of sovereign immunity” to hear certain types of admnistrative



struggles in which governnental units nmay becone enbroiled in a
bankruptcy case. The |ist of Code sections identifies the types of
proceedings in which governnmental units nmay be sued, e.qg.,
preference and fraudulent transfer litigation (88 547-48), and
assessnent of administrative expenses (88 502-03). Not included
anong these sections is 8 541 of the Code, which defines “property
of the estate”. Section 106 (a)(5) provides that no substantive
cause of action is created agai nst governnental units beyond what
exists in bankruptcy law or in applicable non-bankruptcy |aw.
Sections 106(a)(3) and (4) regulate the anmounts and types of
recovery in bankruptcy proceedings against governnental units.’
For this reason, and insofar as 8§ 106(a)(5) creates no cause of
action apart from applicabl e non-bankruptcy |law, 8§ 106(a) clearly
di stingui shes between sovereign imunity from suit and inmunity
fromliability. See 2 Co.LlERONBANKRUPTCY 11106. 05-. 07, (15th ed. rev.
2004) .

Sections 106(b) and (c) are consistent with Section
106(a); they vest the bankruptcy courts with jurisdiction to hear
certain clains but do not create substantive non-bankruptcy |aw
that will govern a claim These provisions have been descri bed by
the Suprene Court as “plainly waiving” sovereign immunity wth

respect to nonetary relief in tw settings: conpul sory counter-

7 Sections 106(a)(3) and (4) provide the bankruptcy court the same
capacity as a district court to award reasonabl e nonetary danages, excl usive of
punitive damages, for costs and fees pursuant to 28 U S.C. 8§ 2412(d)(2)(A).
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clains to governnental clainms (current 8 106(b)), and perm ssive
counterclains to governnental clains capped by a setoff [imtation

(current 8 106(c)). Nordic Vill., 503 U.S. at 34, 112 S. C. at

1015. 8 Inmportantly, in Nordic Village, the Court added that

Congress’s grant of jurisdictionto entertain suchclains is wholly
distinct fromthe abrogation of all defenses to a claim |1d. at
38, 112 S. . at 1017. Put otherwi se, “it cannot be assuned that
a claimant has a cause of action for damages agai nst a governnent
agency nerely because there has been a waiver of sovereign

immunity.” G cippio-Puleo v. Islamc Republic of Iran, 353 F.3d

1024, 1033 (D.C. Gr. 2004) (citing EDIC v. Meyer, 510 U S. 471

483-84, 114 S. C. 996 (1994)). In Meyer, the Court stated that

“[t]he first inquiry is whether there has been a waiver of

sovereign inmmunity. If there has been such a waiver . . . the
second inquiry . . . is whether the source of substantive | aw upon
which the claimant relies provides an avenue for relief.” Myer,

510 U. S. at 484, 114 S. C. 1004. See also, U.S. Postal Serv. V.

Fl am ngo Indus. (USA) Ltd., 540 U S. 736, 744, 124 S. C. 1321

(2004) (a federal agency’s anenability to suit “does not result in
liability if the substantive law in question is not intended to
reach the federal entity.”). Sections 106(b) and (c), therefore,

permt the assertion of counterclains or offsets, but they do not

8 At the tine Nordic Village was deci ded, subsections (b) and (c) were
desi gnated as 88 106 (a) and (b), respectively.
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determ ne the law that substantively governs clains against the
governnental units.

The | aw that governs counterclains or offset clains is
applicable state or federal |[|aw This is expressed in both
provi sions by the requirenent that counterclains or of fsets agai nst
the governnental wunits be “property of the estate.”?® The
Bankruptcy Code defines “property of the estate” as including “al
| egal or equitable interests of the debtor in property as of the
commencenent of the case.” 11 U S C. § 541(a)(1l). The Suprene
Court has enphasi zed that bankruptcy lawis not itself a source of
property rights. It functions to adjust pre-existing property
rights as defined by extrinsic state or federal |aw. But ner_v.

United States, 440 U. S. 48, 54-55, 99 S. C. 914, 917-18 (1979),

see also In re Pinetree, Ltd., 876 F. 2d 34, 36 (5th Gr. 1989).

Because counterclains or offset «clainms against governnental
entities nust be “property of the estate,” they are not
freestanding and divorced from the substantive limtations that
woul d be i nposed outsi de of bankruptcy. The FTCA, as noted, is the
exclusive vehicle for <clains that Suprene Beef could have
mai nt ai ned agai nst USDA out si de of bankruptcy. Literal application

of 8§ 106(c) ultimately |eads Suprene Beef to a dead end. The

® As Collier recognizes: “Wether there is a valid and enforceable
claim or obligation in existence to be used as a setoff depends upon the
applicable state or federal substantive |aw and Sections 541, 1207 and 1306 of
t he Bankruptcy Code.” 2 CoLLIER ON BAankrRuPTCY 1 106. 07[1] (15th ed. rev. 2004)(the
latter in regard to § 106(b)).
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conpany may not offset any perm ssive counterclaim w thout an
underlying claimthat was “property of the estate” at the date of
bankr upt cy.

Suprene Beef takes issue with this interpretation of
8§ 106(c) on several grounds. First, it contends that its clains
are “property of the estate” because they “exist” under state | aw,
notw t hstandi ng the FTCA's di scretionary function and intenti onal
tort exceptions. That state |aw defines certain conduct as
tortious, however, sinply does not nean that a private person nmay
sue the U S. Governnent solely under the state’s |aw. The federal
governnment enjoys conplete sovereign immnity except as it has
consented to be sued and consented to submt to liability. Suprene
Beef’'s inplication that FTCA s incorporation of state tort | aw can
be divorced fromthat statute’'s express limts onliability, e.q.
the discretionary function and intentional tort exceptions,
violates the rule requiring harnonious interpretation of a statute
as a whol e.

Suprene Beef also msplaces reliance on this court’s
recent en banc decision interpreting the tenporal limts on the

definition of “property of the estate.” Burgess v. Sykes (In re

Burgess), 438 F.3d 493 (5th Gr. 2006). Both the majority and
di ssenting opinions in Burgess considered cases in which there was
no di spute that the debtor had obtained a cognizable legal claim
agai nst the federal governnment, a claim enbodied in |egislation;

the point of contention solely concerned whether the claim arose

13



before or after bankruptcy. |In this case, the question is whether
Suprene Beef has any claimapart fromthe FTCA

Suprene Beef next contends that because § 106(c) all ows
a trustee to assert perm ssive counterclains “notw thstandi ng any
assertion of sovereign imunity” by a governnental wunit, this
effects a wai ver of substantive sovereign immunity. W disagree.
The clause is designed to recognize the different procedural
postures in which 88 106(b) and (c) clains arise. Under § 106(b),
a governnental unit wll have filed a proof of claim against the
debtor, e.qg., for back taxes, and the unit is then “deened to have
wai ved” imrunity for any conpul sory counterclaim the debtor can
assert that is also “property of the estate.” In the 8 106(c)
context, however, it is not necessary that the governnmental unit
first file a claim so no “deened waiver” is appropriate. But ,
where a separate but related governnental entity has filed a claim
(e.qg., two different state agencies),! the debtor’'s claimfor a
capped offset may be maintained in bankruptcy court “notwth-
standing any assertion of sovereign imunity.” Thi s | anguage
wai ves imunity fromsuit, not fromliability.

I f “notw t hstandi ng any assertion of sovereign i munity”
in 8 106(c) neans any nore than a recognition of the procedural

posture of the waiver, i.e., if it waives immunity fromliability,

10 See, e.g., In re Charter Oak Associates, 361 F.3d 760, 770-72 (2d
Cr. 2004), upholding perm ssive counterclaim against one state agency after
anot her agency filed proof of clain).
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then this would render the “property of the estate” |anguage in
8§ 106(c) superfluous as regards cl ai ns agai nst a governnmental unit.
Further, “property of the estate” would have different nmeanings in
88 106(b)and(c), functioning still as a limt on a governnenta
unit’s liability in the former provision but not, according to
Suprene Beef’'s interpretation, in the latter provision. Finally,
if 8 106(c) —uni quely anpbng its conpani on provisions 88 106(a) and
(b), and contrary to the FTCA —creates causes of action against
governnental wunits untethered from existing extrinsic law, it
i nperm ssibly creates “property” of the debtor that the debtor did
not have prebankruptcy. Suprene Beef acknow edges it could not
have sued USDA prebankruptcy under the FTCA. The Bankruptcy Code
does not grant Suprene Beef a superior right against the governnent
post bankr upt cy.

The argunent may be nade that because § 106(c) invol ves
capped setoff clains, such clainms may not result in a judgnment for
nmoney damages agai nst a governnental unit and thus do not inplicate
sovereign inmunity. This interpretation, however, drains any
meani ng from the description of the setoff as “property of the
estate.” It also renders questionable the “notw thstanding”
cl ause, which would be unnecessary if the fact of a capped offset
di ssociates the debtor’s claim from inpinging on sovereign
i nuni ty.

Finally, while there appear to be no decisions
interpreting 8 106(c) as a freestanding waiver of substantive

15



sovereign imunity, that proposition has been rejected by the Tenth

Circuit. See Franklin Sav. Corp. v. FDIC, 385 F.3d 1279 (10th Gr.

2004). There, the plaintiff attenpted to circunvent its inability
to state a tinely claimunder the FTCA by relying on 8 106. The
court rejected the plaintiff’s contention that “Bankruptcy Code
8 106 constitutes a conplete waiver of sovereign immunity separate
and apart fromthe FTCA's wai ver of immnity, and that this waiver
permts tort clains against the United States which woul d ot herw se
not be permtted under the discretionary function exception of FTCA
§ 2680(a).”' 1d. at 1285. Acknow edging that the FTCA is the
exclusive renedy for tort clains against the United States, the
court held that “Bankruptcy Code § 106 does not provide a substan-
tive or independent basis for asserting a claim against the
governnent.” 1d. at 1286 (quoting 8 106(a)(5)). W see no reason
to deviate fromthe decision and reasoning of Franklin.
I11. Concl usion

The foregoing holistic interpretation of § 106 neans t hat
Suprene Beef has no claimfor offset against the federal governnent
unl ess nonbankruptcy | aw gave it a claimthat was “property of the
estate” as of the date of bankruptcy. Any such claim however, was

coterm nous with, and dooned under, the FTCA. The construction of

u Franklin distinguished the decisions in Anderson v. FDIC, 918 F. 2d
1139 (4th Cir. 1990), and Ashbrook v. Block, 917 F. 2d 918 (6th G r. 1990), which
held that FTCA' s procedural exhaustion requirenent does not apply in a § 106
setting. Franklin's distinction between disallow ng presentment of a claimin
the first instance and disallowing an untinely filed claimsufficiently treats
this intercircuit discrepancy. Franklin, 385 F. 3d at 1290-91.
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8§ 106(c) that Suprene Beef advocates would allow it to assert a
pr ebankruptcy claimagainst USDA that it could not assert outside
of bankruptcy. This result flies against the fundanental principle
that bankruptcy law is intended to divide up a debtor’s assets

according to the property rights prescribed by applicable

nonbankruptcy [aw. Butner, supra, 440 U. S. at 54-55, 99 S. C. at
917-18.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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PATRICK E. H GE NBOTHAM Circuit Judge, concurring:

This is not an easy case, and | offer no words to nmake it so.
Rather, in ny view, the best footing for resolution lies with its
cl ouding uncertainty —as | will explain. At its heart the dispute
is whether the FTCA selectively incorporates state tort |aw,
exti ngui shing the unincorporated husk, or whether the FTCA nerely
wai ves sovereign inmmunity, Jleaving a renedy under <certain
conditions. To ny eye, resolving that question | argely decides the
case. This is true because any claim brought under 106(c) nust
have been “property of the estate”; that is, the claimnust have
exi sted pre-petition. There is the traditional view, sovereign
i munity destroys the renedy, not the cause of action.! There is
the response that the revival of previously barred state tort
clains would create “property of the estate” that never existed
out si de of bankruptcy.

While this response arguably is question begging, it is not
denonstrably wong. Indeed, its main hurdle is the text of section
106(c) itself, which provides for an offset agai nst the gover nnment
“notwi thstanding any assertion of sovereign inmmunity.” The
argunent nust explain what (other than a clear waiver of inmunity)
t hese words could possibly nean. The proffered solution is nore

clever than grounded and mrrors our approach in Myers ex rel.

! See, e.g., Pennhurst, 465 U S. at 112 (noting that the “doctrine of
sovereign imunity and the requirenent that a plaintiff state a cause of action”
shoul d not be “confused.”).



Benzing v. Texas, which held that the State of Texas waived only
its imunity fromsuit, not its imunity fromliability, when it
removed a case from state to federal court.? Li kew se, the
argunent continues, the cl ear wai ver expressed in section 106(c) is
a waiver only of “forumimunity,” not of substantive inmmunity.

Thi s sol ution has conceptual difficulties. As Meyers ex rel.
Benzing recogni zed, other circuits have held that “the federa
governnent's sovereign immunity, unlike that of the states, is a
defense to liability but not an inmunity from suit.”? The two
Constitutional Clauses in which the argunent |ocates federal
sovereign immunity, the Appropriations C ause and the Property
Cl ause, support only immunity fromliability.

Anot her, perhaps the best possible source of the federal
governnment’s inmmunity fromsuit inits own courts is Article Ill’s
grant to Congress of the power to control our jurisdiction. Early
references to federal sovereign imunity agree with this reading,
|l ocating immunity in the silence of the Judiciary Act, not the text

of the Constitution.?

2 410 F.3d 236 (5th Cr. 2005).
8 Only the Ninth Grcuit has squarely held this. The Seventh Circuit’s
hol di ng i s nore nuanced t han Meyers suggests. In certain sue and be sued cases,

the Suprene Court has suggested that federal immunity is an imunity fromsuit.
See, e.g., F.D.1.C. v. Myer, 510 U S. 471, 483 (1994).

4 Cohens v. Virginia, 19 U S. (6 Weat.) 264, 411-12 (1821) (“The
universally received opinion is, that no suit can be comenced or prosecuted
against the United States; that the judiciary act does not authorize such
suits.”).
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What ever the answer to this contested question, neither the
Suprene Court nor the Bankruptcy Code “clearly distinguishes
between [federal] sovereign inmunity fromsuit and immunity from
liability.” Nor does Collier on Bankruptcy support this
proposition, as the opinion suggests.?® So if we are to rest
decision on this useful conceptual dichotony, we should nane its
sour ce.

Even assum ng away this conceptual problemand accepting two-
part imunity as |law, we are yet at sea. I|f Congress nerely wanted
to provide jurisdiction over FTCA clains to the Bankruptcy courts
(waive forumimmunity), it chose a nost subtle neans to make that
sinple purpose manifest. Al other provisions waiving only forum
imunity clearly sound in venue and jurisdiction.® And the reality
that if Congress intended this result, it Iikely would have anended
28 U. S.C. 1334 (the bankruptcy jurisdictional statute), not the
substantive provisions of 11 U S.C. 106, is troubling. Add to the
m x another reality: legislative history is no friend to the

argunent that section 106 anticipates only that the sane result

5 If anything, Colliers supports the dissent, noting in section
106.06[ 3], “to the extent that judgnment is entered under 106(b), the limtations
on puni tive damages of 106(a) do not apply.” This suggests that punitive damages
m ght be avail abl e under 106(b), a suggesti on which rejects the incorporation of
the FTCA into 106(b) and (c).

6 See, e.g., 28 U S.C. 8 1346 (“the district courts . . . shall have
exclusive jurisdiction of civil actions on clains against the United States .
"); 28 U.S.C A 8 1605(a) (“A foreign state shall not be imune from the
jurisdiction of courts of the United States or of the States.”).
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prevail wthin Bankruptcy as would have prevailed outside of
Bankruptcy. The Senate Report notes:

Section 106 provides for a limted waiver of
sovereign imunity in Bankruptcy cases. . . . The policy
foll owed here is designed to achieve approxi mtely the
sane result that would prevail outside of bankruptcy.

There is, however, a limted change fromthe result
that would prevail in the absence of bankruptcy; the
change is two-fold and is within Congress’ power Vvis-a-
vis both the federal governnent and the states. First,
the filing of a proof of claimagainst the estate by a
governnental unit is a waiver by that governnental unit
of sovereign imunity wth respect to conpulsory
counterclains, as defined in the federal rules of civil
procedure . . . . Second, the estate nmay offset agai nst
the allowed claim of a governnental unit, up to the
anount of the governnental unit’s claim any claimthat
the debtor, and thus the estate, has against the

governnental unit.

This Senate report suggests that Bankruptcy does indeed provide a
cause of action for recoupnent or offset that would not have been
ot herwi se avail abl e.

So it is that the dissent’s argunent that the waiver in
section 106 i s unequi vocal has purchase, but only until that waiver
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is viewed within the statutory matrix. For although, in the
i nterest of fairness, section 106 plainly exposes the governnent to
suit when it files a claimin Bankruptcy, it is another thing to
say that section 106 wupsets the FTCA's detailed statutory
provi si ons whi ch expressly carve out a wi thhol di ng of sovereignty.
It would be surprising if Congress intended to silently outflank
such an inportant renedi al statute, exposing governnent officials
to suit for their every exercise of discretion. Inmmnity for the
exercise of discretion has been viewed as essential to the
adm nistration of governnent policy: a view that sustains the
judicially crafted federal comon | aw of imunity for its enpl oyees
—fromqqualified to absol ute.

Conpare this inpression of the statutory matrix to the Court’s
evol ving section 1983 doctrine. In Sea Cammers, the Court held
that the “conprehensive enforcenent nmechani sns” found in rel evant
environnental statutes inplied a Congressional intent to preclude
a renedy under the nore general provisions of section 1983.7 Such
m ght be the case here. Congress m ght have intended that the
wai ver in section 106 apply only generically, to clainms not covered

by sone other and rel atively explicit statutory schene. O, as the

7 M ddl esex County Sewerage Authority v. National Sea d amrers
Associ ation, 453 U S. 1, 20-21 (1981).
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majority urges, Congress mght have intended that the waiver
provide only a forum?® Nor is that the end of deep water.

There is force in the argunent that,® because all offsets are
capped at zero recovery for the governnent, imunity fromliability
does not attach. No affirmative judgnent against the public fisc
can issue under section 106(c). It’s true, of course, that
practically speaking a penny saved by the debtor is a penny ear ned.
But if practical effect were the standard, then injunctions woul d
also inplicate the public fisc.

But this zero-recovery argunent ultimately fails. It does not
apply to section 106(b), and would create an odd statutory schene
under which a defendant could bring any state tort claim as an
of fset under section 106(c), but could bring only FTCA actions in
recoupnent under 106(b). That schene woul d sorely tax the text of
106(b) and (c), and, as | have already pointed out, frustrates the
| arger congressional schene.

This said, all the witings collectively nake plain that
anbiguity remains in the waiver of inmunity. A Congressi onal
wai ver of immunity nust be unequivocal.® By the clear-statenent

rule, resort to legislative history, which we turn to with textua

8 See Chrone Plate, Inc. v. District Director of Internal Revenue, 442
F. Supp. 1023 (a pre-waiver case that forced a bankruptcy trustee to bring his
valid Tucker Act counterclaimin the Court of C ains).

® Recal | that Congress has wai ved sovereign imunity fromactions in
federal courts (not state courts) seeking relief other that noney danages. 5
UuSsS.C 8§ 702.

10 Lane v. Pena, 518 U S. 187 (1996).
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anbiguity, is foreclosed, evenif it offered answers, which it does
not. And it is the clear statenent rule that closes this case.
Whil e the argunent of the dissent is strong, the clear statenent
rule demands that it do nore. The mjority, concurring, and
di ssenting opi nions search for definitive readings of the statutory
matrix and in the effort offer creative solutions that, while not
fully successful, expose anbiguity. OQher courts, in their search
for concinnity, have done the sane.! And anbiguity is resolved in
favor of the sovereign. Either way, and with all respect, the
writings overstate their case, and nove with nore certainty thanis
war r ant ed. Rat her than creatively stretching for non-existent
certainty, | would accept the uncertainty, apply the clear
statenent rule, and reach the sane conclusion as the majority. To
my eyes, ny coll eagues nove beyond interstitial interpretation of
this statutory array to the nmaki ng of policy choices that ought be

| eft to Congress.

u See, e.g., Ashbrook v. Block, 917 F.2d 918, 924 (6th G r. 1990)
(holding that section 106 repealed by inplication only the FTCA' s exhaustion
requirenent); In re TPl Intern. Arways, Inc., 141 B. R 512, 518

(Bkrtcy.S.D. Ga., 1992) (holding that section 106 repeals all FTCA protections
except for the discretionary function exception); Anderson v. Federal Deposit
Ins. Corp., 918 F.2d 1139, 1144 (4th Cr. 1990) (concluding that section 106
repeal ed all FTCA protections).

24



DENNI'S, Circuit Judge, concurring:

| jointhe majority opinion and wite separately only
to assign additional reasons for concluding that the
state-lawtort clains that Suprene Beef attenpts to bring
In this case are not “property of the estate” that can be
asserted as a setoff under section 106(c) of the
Bankrupt cy Code. In ny view, the resolution of this
question, which turns on the proper characterization of
the Federal Tort Clains Act (the “FTCA”), is critical to
the result in this case. Because the FTCA is sonething
nore than a nere Ilimted waiver of the federal
governnent’s sovereign imunity, | agree wth the
majority that the waiver of sovereign inmunity contai ned
I n section 106(c) does not permt a debtor to assert in
bankruptcy state-law tort clains that would ot herw se be
barred by the “substantive” exceptions to the FTCA. See
28 U.S.C. § 2680.

Liability may be inposed upon the United States only
If two requirenents are net: (1) there nust be a waiver

of sovereign immunity; and (2) there nust be a source of
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substantive law that provides a claim for relief. See
FDIC v. Meyer, 510 U S. 471, 483-84 (1994). The FTCA
fulfills both of those requirenents, as it waives the
federal governnment’s inmmunity fromsuit and provides that
the United States shall be liable for the torts of its
enpl oyees under certain circunstances. See 28 U . S.C. 88
1346(b) (1), 2674; Richards v. United States, 369 U S. 1,
6 (1962) (“The Tort C ainms Act was designed primarily to
renove the sovereign imunity of the United States from
suits in tort and, with certain specific exceptions, to
render the Governnent Iliable in tort as a private
I ndi vi dual woul d be under |ike circunstances.”). For the
nost part, the FTCA pegs the scope of governnental tort
liability to the content of applicable state |aw, but
Congr ess undoubtedly possesses the authority to displace
state law and place federal |limts and conditions on the
federal governnent’s tort liability, see Richards, 369
US at 7, 14, and it has exercised that authority at
various places in the FTCA For exanple, the FTCA
establishes a federal statute of |imtations that applies

I rrespective of therelevant state limtations period, see
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28 U.S.C. 8§ 2401(b); it sets |imtations on the renedies
avai |l abl e against the United States, see id. 8§ 2674; it
provides that it is the exclusive renedy for tort recovery
against the United States, see id. 8 2679(b)(1); and, nost
i nmportantly for this case, it categorically excludes
liability for many types of clains, including clains based
on a discretionary governnental function, clains arising
in a foreign country, and clains “arising out of assault,
battery, false inprisonnent, false arrest, nmalicious
prosecuti on, abuse of pr ocess, l'i bel, sl ander,
m srepresentation, deceit, or interference with contract
rights.” ld. 8§ 2680. Moreover, in developing the
jurisprudence under the FTCA, the federal courts have used
a mxture of federal, state and hybrid concepts. See
Devlin v. United States, 352 F.3d 525, 532-34 (2d Cir.
2003) (discussing “hybrid,” “purely federal” and “purely
state-|law derived” approaches to defining different FTCA
statutory terns).

Whil e the rul es of decisionin suits brought under the
FTCA are derived principally fromthe | aw of the states,

a substantial nunber of purely federal and hybrid precepts
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are also integral to the body of |aw known as the FTCA
Consequently, the FTCAclaimfor relief, which is subject
to all of the above-described federal ©principles,
limtations and nore, is not exclusively a state-lawclaim
in any realistic sense. Simlarly, where a party is
prevented fromrecovering fromthe United States by, for
exanple, the FTCA' s discretionary function exception, he
does not possess a state-law cause of action that 1is
sinply barred by the United States’ sovereign inmunity;
rather, his claimis barred, or effectively preenpted, by
a substantive limtation inposed by federal |aw.  Thus,
al t hough section 106(c) of the Bankruptcy Code contains a
wai ver of sovereign imunity, that section cannot be read
to dispense wth the substantive principles and
limtations that the FTCA i nposes on the liability of the
United States. To hold otherwise would require us to
construe section 106(c) as not only waiving sovereign
I munity, but also altering the essential nature of tort
clains against the United States and significantly
expanding the substantive liability of the federal

governnent for tort clains asserted in a bankruptcy
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proceedi ng. Congress presunmably has the authority to
enact such sweeping substantive changes, but the current
section 106, which speaks only in terns of sovereign
I munity and expressly disclains the creation of any
“substantive claim for relief or cause of action,” 11
U S C 8 106(a)(5), does not do so. Accordingly, | join

the majority’ s opinion.
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PRI SCILLA R OWEN, G rcuit Judge, concurring:

| jointhe majority’s judgnent. In ny view, section 106(c)?
does not unanbiguously abrogate the federal governnent’s
sovereign inmmunity retained by the Federal Tort Cains Act.?

Section 106(c) provides: “Notw thstandi ng any assertion of
sovereign i mmunity by a governnental unit, there shall be of fset
against a claimor interest of a governnental unit any claim
agai nst such governnental unit that is property of the estate.”?
The “[n] otw t hstandi ng” phrase can plausibly be read as nerely
providing a forumin bankruptcy courts for clains against the
federal governnent that woul d have been cogni zabl e i n anot her
venue. This construction would not override the express
reservation of sovereignimmnity in the Federal Tort C ai ns Act
for alengthy list of particular clains.* Nor would it subject
the federal governnent to liability under state common | aw or

nyriad state and federal statutes as a “person” or entity w t hout

sovereign inmmunity. But a plausible argunent can also be
nount ed, as the dissent has done, t hat the phrase
L 11 U.S.C. § 106(c) (2004).
2 28 U.S.C. § 2680 (1994 & Supp. 2006).
s 11 U.S.C. § 106(c) (2004).
4 28 U.S.C. § 2680 (1994 & Supp. 2006).
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“[n]otw thstandi ng any assertion of sovereign immunity” neans
that all sovereign immunity is swept aside inits entirety, and
therefore all state and federal causes of action that woul d be
viabl e against a private entity are vi abl e agai nst the federal
gover nnent .

The Suprene Court has repeatedly held that “[w ai vers of the
Governnent’s sovereign immunity, to be effective, nust be
unequi vocal |y expressed,”® and “t he Governnent’s consent to be
sued nust be construed strictly in favor of the sovereign.”® The
Suprene Court has hel d that sections 106(b) and 106(c), when t hey
were, respectively, sections 106(a) and 106(b),’ “nmeet this
‘unequi vocal expression’ requirenent with respect to nonetary
liability.”® The Court said in this regard,

Addressing “clainfs],” which the Code defines as

“right[s] to paynent,” § 101(4)(A), they plainly waive

sovereign immunity with regard to nonetary relief in

two settings: conpul sory counterclainstogovernnent al

clainms, 8§ 106(a); and permssive counterclains to

governnental clains capped by a setoff limtation,
8 106(Db). Next to these nodels of clarity stands

5 United States v. Nordic Village, Inc., 503 U S. 30, 33 (1992)
(quoting lrwin v. Dep't of Veterans Affairs, 498 U S 89, 95 (1990) (quoting
United States v. Mtchell, 445 U S. 535, 538 (1980), and United States v. King,
395 U.S. 1, 4 (1969))) (internal quotation narks omtted).

6 Id. at 34 (quoting Ruckelshaus v. Sierra Cub, 463 U S. 680, 685
(1983)) (internal quotation nmarks and citation onmtted).

7 11 U.S.C. § 106(a), (b) (1978) (anended 1994).

8 Nordic Village, 503 U. S. at 34.
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[forner] subsection (c).®° Though it, too, waives

sovereignimunity, it fails to establish unanbi guously

that the waiver extends to nonetary clains. It is

susceptible of at | east twointerpretati ons that do not

aut hori ze nonetary relief.10
| submt that while forner sections 106(a) and 106(b), now
sections 106(b) and 106(c), clearly wai ve sovereignimunity with
respect tononetary liability, they do not unequi vocal | y abrogat e
sovereign imunity to the extent that they breathe life into
causes of action against the federal governnent that woul d not
ot herwi se exist. The Suprene Court was not presented with this
questionin Nordic Village, and its statenent that the | anguage
I n sections 106(b) and 106(c) are an “‘unequi vocal expression’

W th respect to nonetary liability” cannot be stretched to

enconpass the issue before us today.

Even when Congress has used wai ver | anguage t hat “shoul d be

givenaliberal +hat is to say, expansi ve—eonstruction,” such as
® At the time of the Nordic decision, 11 US. C § 106(c) (1978)
provi ded:
(c) Except as provided in subsections (a) and (b) of
this section and notw thstanding any assertion of
sovereign i nmmunity-—
(1) a provision of this title that contains
‘creditor’, ‘entity’, or ‘governnental
unit’ applies to governnental units; and
(2) a determination by the court of an
i ssue arising under such a provision
bi nds governnental units.
10 Nordic Village, 503 U. S. at 34.
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a sue- and- be-sued provision,!* “the interpretation of the waiver
statute was just the initial step in a tw-part inquiry.”*? 1In
Uni ted St ates Postal Service v. Flam ngo | ndustries (USA) Ltd., 3
t he Suprene Court di scussed the anal ysis enployed in an earlier
case, FDICv. Meyer: ' “[E]ven t hough soverei gninmunity had been
wai ved, there was the further, separate question whether the
agency was subject to the substantive liability recognized in
Bi vens.”* In Flam ngo I ndustries, the question was whet her the
Postal Service coul d be |i abl e under the Sher man Act based on t he
sue- and- be-sued provision in the Postal Reorgani zation Act of
1970. * The Suprene Court expl ai ned, “We ask first whether there
I s a waiver of sovereigninmmunity for actions agai nst the Postal
Servi ce. If there is, we ask the second question, which is
whet her t he substantive prohibitions of the Sherman Act apply to

an i ndependent establishnment of the Executive Branch of the

u United States Postal Serv. v. Flam ngo Indus. (USA) Ltd., 540 U. S
736, 741 (2004).

12 Id. at 743.

8 I d.

1 510 U.S. 471 (1994).

15 Fl am ngo Indus., 540 U.S. at 743 (referring to a so-called “Bivens

action” based on Bivens v. Six Unknown Agents of Fed. Bureau of Narcotics, 403
U S. 388 (1971)).

16 Id. at 743-44 (construing 39 U S.C. § 401 (1980)).
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United States.”? The Suprene Court criticized the court of
appeal s because the court of appeals “found that the Postal
Service’s imunity fromsuit [was] waived to the extent provided
by the statutory sue-and-be-sued clause” and, in doing so,
“conflated the two steps[, which] resulted in an erroneous
concl usion.”® The Suprene Court explained that the substantive
| aw on which a claimis based nust be consulted to determne if
It was intended to reach the federal entity:

Wiile Congress waived the imunity of the Postal

Service, Congress did not stripit of its governnental

status. The distinction is inportant. An absence of

I munity does not result in liability if the

substantive law in question is not intended to reach

the federal entity. So we proceed to Meyer’s second

step to determne if the substantive antitrust

liability defined by the statute extends to the Postal

Service. Under Meyer’s second step, we nust |ook to

the statute.?®®

The “[n] otw t hst andi ng any assertion of sovereign immunity
by a governnental unit” phrasein section 106(c) does not clearly
strip the federal governnent of its governnental status as
di stinguished fromimunity. It would seemthat Congress would

nore plainly state its intention to override the Federal Tort

Clains Act’s retention of sovereign imunity from the clains

1 Id. at 743.
18 Id. at 743-44.
19 Id. at 744.
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enunerated in 28 U S.C. 8§ 2680, including those based on the
exerci se or performance of a discretionary function or duty, or
arising out of interference wwth contract rights, if that were
Congress’ intent. The “[n]otw thstanding” phrase is an
| nprobabl e vehicle for such a sea change in the governnent’s
liability. For exanple, the Federal Tort O ains Act expressly
retains sovereignimunity fromliability for punitive damages. 2°
I f Congress intended to strip the federal governnent of its
governnental status in bankruptcy court, then punitive danages
woul d be avail able under sections 106(b) and 106(c) of the
Bankruptcy Code since section 106(a) expressly provides that
puni ti ve damages nmay not be awarded, ? but nosimlar provisionis
I ncluded in either section 106(b) or 106(c).

We cannot resort tolegislative historytodiscerntheintent

of Congress when thereis anbiguity regardi ng wai ver of sovereign

I mmunity. As the Suprene Court has said, “legislative history
has no bearing on the anbiguity point. . . . [T]he ‘unequivocal
20 28 U S.C. &8 2674 (1994) (“The United States shall be liable,

respecting the provisions of this title relating to tort clains, in the sane
manner and to the sane extent as a private individual under |ike circunstances,
but shall not be liable for interest prior to judgnent or for punitive
danmages.”).

2 11 U S C. 8§ 106(a)(3) (2004) (“The court may issue against a
governnental unit an order, process, or judgnent under such [ enunerated sections
of the Bankruptcy Code] or the Federal Rul es of Bankruptcy Procedure, including
an order or judgrment awarding a noney recovery, but not including an award of
punitive danages.”).
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expression’ of elimnation of sovereign immunity that we insi st
upon i s an expressioninthe statutory text. |f clarity does not
exist there, it cannot be supplied by a commttee report.”?
Focusi ng on whether a claim against the governnent “is
property of the estate” is not helpful in determ ning whether
section 106(c) permts assertion of the clains at issue in the
case before us.? Even assunming that a pre-petitionclaimthat is
barred by sovereign imunity is not property of the debtor’s
estate, if section 106(c) abrogates sovereignimunity, sovereign
I mmunity is not a bar to the pre-petition claim therefore, the
claimis property of the estate. Whet her Suprene Beef Processors
prevails ultimately turns on t he nmeani ng of t he
“[n]otw t hstandi ng” phrase in section 106(c). Because t hat

phrase i s anbi guous, it does not waive the federal governnment’s

I mmunity fromthe clains enunerated in 28 U . S.C. § 2680.

For these reasons, | would affirm the district court’s
j udgment .

22 United States v. Nordic Village, Inc., 503 U S. 30, 37 (1992).

23 11 U.S.C. § 106(c) (2004).
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EDITH BROWN CLEMENT, Circuit Judge, joined by BENAVIDES, STEWART, and
PRADO, Circuit Judges, concurring in part and dissenting in part:

| agree with the magjority opinion’s dismissal of Supreme Beef’'s § 106(b) claims.
However, to reach its holding that Supreme Beef cannot use § 106(c) to offset the USDA’s
claim for overtime inspection services, the majority opinion ignores the plain language of §
106(c), disregards Congress' sintent to allow offset against governmental claims, and rewrites
the definition of property of the estate. Therefore, | respectfully dissent.

Section 106(c) of the bankruptcy code providesthat, “[n] otwithstanding any assertion
of sovereign immunity by agovernmental unit, there shall be offset against aclaim or interest
of a governmental unit any claim against such governmental unit that is property of the
estate.” A straightforward reading of § 106(c)’ s plain language showsthat the only limitation
to offset is that the bankrupt's clam be property of the estate. See 2 COLLIER ON
BANKRUPTCY 8 106.02[4] (15th ed. 2006). Because § 106(c) contains an explicit waiver of
sovereign immunity and because Supreme Beef’s offset claim is property of the estate,
Supreme Beef has the right to pursue its offset claim.

A. 11 U.S.C. § 106(c) contains an express waiver of sovereign immunity.?

24 The majority opinion introduces the issue of whether 8§ 106(c)
contains an express waiver of sovereign imunity, see Maj. Op. at 7, and later
hol ds that § 106(c) does not effect “a wai ver of substantive sovereign inmmunity.”
Maj . Op. at 13, 15. Presumably, “substantive sovereign inmunity”—a termnew to
Fifth Grcuit jurisprudence—+efers to the sovereigninmmunity bar containedinthe
FTCA, rather than to the sovereign immunity waiver contained in & 106(c). It
appears that the majority opinion never specifically addresses whether § 106(c)
contains an express waiver of sovereign imunity, which is the first step
required in a wai ver-of -soverei gn-i munity anal ysis. See United States v. Nordic
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For 8 106(c) to allow Supreme Beef to offset the USDA’s $32,753 claim for overtime
Inspection services, theremust first bean explicit, unequivocal waiver of sovereignimmunity.
United Satesv. Nordic Village, 503 U.S. 30, 33-34 (1992) (“Waivers of the Government’s
sovereign immunity, to be effective, must be unequivocally expressed.”) (internal quotation
omitted). Section 106(c) allows a debtor to offset a governmental claim “[n]otwithstanding
any assertion of sovereign immunity.” Congress s waiver of sovereign immunity could not
be more explicit. The Supreme Court has stated, when discussing the predecessors to 88
106(b) and (c),* that “they plainly waive sovereign immunity with regard to monetary relief
in two settings .. . . ,” one of which involves claims “capped by a setoff limitation.” Nordic
Village, 503 U.S. at 34 (Scalia, J.). Construing § 106(c) as anything other than an explicit
waiver of sovereign immunity ignores the statute's plain language and Congress's intent
manifested thereby. See Conn. Nat’'| Bank v. Germain, 503 U.S. 249, 253-54 (1992) (“We
have stated time and again that courts must presume that a legislature says in a statute what
it means and meansin astatute what it saysthere.”) (citing United Statesv. Ron Pair Enters.,,
Inc., 489 U.S. 235, 241-42 (1989)).

Indeed, the waiver language in 8§ 106(c) was added by Congress in 1994—along with
other § 106 revisions—to clarify that sovereign immunity was expressly waived. See H.R.

REP. NO. 103-835, at 42, reprinted in 1994 U.S.C.C.A.N. 3340, 3350-51. Seealso Elizabeth

Village, 503 U.S. 30, 33 (1992). See also FDIC v. Meyer, 510 U S. 471, 484
(1994).

25 Bef ore Congress anended § 106 in 1994, what is now 88 106(b) and (c)
were codified at 88 106(a) and (b).
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Gibson, Congressional Response to Hoffman and Nordic Village: Amended Section 106 and
Sovereign Immunity, 69 AM. BANKR. L.J. 311, 337 (1995) (“The insertion of the phrase
‘[n]otwithstanding any assertion of sovereign immunity’ serves merely to make explicit the
congressional intent to eliminate sovereign immunity as adefenseto setoffsfallingwithin the
terms of the provision.”) (alterationin original). Thewaiver language in 8§ 106(c) is nearly
identical to the waiver language in 8 106(a), which Congress unmistakably modified to
overturn theeffectsof the Hoffman and Nordic Villagedecisions. SeeH.R. REP. N0. 103-835,
at 42, reprintedin 1994 U.S.C.C.A.N. 3340, 3350-51; Cent. Va. Comm. Collegev. Katz, 546
U.S.— 126 S. Ct. 990, 995 n. 2 (2006) (noting that Congress modified what isnow 11 U.S.C.
8 106(a) to clarify that it waives the federal government’s sovereign immunity). Therefore,
any implication that § 106(c) does not explicitly waive sovereign immunity® not only creates
a result incompatible with Congress's intention, but also creates inconsistency between 88
106(a) and (c), with nearly identical language leading to waiver in () but not in (c).
B. Supreme Beef’s claim is property of the estate.

Since 8 106(c) contains an expresswaiver of sovereignimmunity, thiscourt must turn
to the only remaining offset requirement in 8§ 106(c). As the majority correctly notes, for
Supreme Beef to offset the USDA’ sclaim, its claim must be property of the estate asrequired

in 8106(c). SeeMa. Op. at 11-12. Property of the estate is defined as*“all legal or equitable

26 The majority opinion inplies as nuch when it states that “[t]he
[ notwi thstandi ng any assertion of sovereign imunity’'] clause is designed to
recogni ze the different procedural postures in which 88 106(b) and (c) clains
arise.” See Maj. Op. at 13.
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interests of the debtor in property as of the commencement of the case.” 11 U.S.C. §541. In
analyzing whether Supreme Beef’ s claim against the USDA meetsthisdefinition, thiscourt’s
recent decision in Burgessv. Skes (In re Burgess), 438 F.3d 493 (5th Cir. 2006) (en banc),
isinstructive.?” Burgess was afarmer who suffered acrop loss prior to filing for bankruptcy.
Id. at 495. After Burgess filed his bankruptcy petition and after he was discharged from
bankruptcy, Congress enacted legislation that entitled himto arelief payment. 1d. The trustee
argued that the payment was property of the estate, while Burgess argued for sole possession.
Seeid.

In resolving the dispute, the court first rejected the trustee’ s argument that crop loss
together with potential relief legislation constituted property of the estate. 1d. at 503. It held
that, because Burgess had “only a mere hope that crop-disaster-relief legislation would be
enacted” when he filed his bankruptcy petition, Burgess “had no interest, contingent or
otherwise, in the disaster-relief payment when he filed” that petition. 1d. The court next
considered the trustee’s argument that the crop loss itself was property of the estate and

concluded that Burgess had no legal prepetition claim because “[h]is crops were damaged by

2 The majority opinion states that Burgess is inapposite because,
unli ke in Burgess, the question here is “whether Suprene Beef has any cl ai mapart
fromthe FTCA.” Maj. Op. at 12-13. However, since 8§ 106(c) contains an express
wai ver of sovereign imunity, resolution of Supreme Beef’'s appeal necessarily
turns on whether its claim is property of the estate, which is the sole
requirenent to setoff in 8§ 106(c). It is proper to consider this circuit’'s
latest treatnment of the property-of-the-estate definition. Wen discussing
whet her Suprene Beef’'s claimis property of the estate, the najority opinion does
little nore than quote the definition of property of the estate from the
bankruptcy code and state that offset clains “are not freestandi ng and di vorced
fromthe substantive limtations that would be inposed outside of bankruptcy.”
See Maj. Op. at 11-12.
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nature”’ rather than “at the hands of an individual or entity giving rise to a legal claim for
reimbursement.” |d. at 505-06.

From the Burgess court’ s analysis emerges atwo-step property-of-the-estate inquiry.
First, there must be a prepetition loss. Second, the claimant must have a prepetition right to
recover that 10ss.”? Supreme Beef’s claim satisfies both steps. The loss here is the injury
caused by the USDA inspectors, and Supreme Beef has aright to recover the loss pursuant
to substantive Texas state law, assuming it proves the necessary facts after any remand. See,
e.g., Burch v. Coca-Cola Co., 119 F.3d 305, 323-24 (5th Cir. 1997) (analyzing defamation
claims under Texas law). Since Supreme Beef’s claim satisfies these two steps, Supreme
Beef’s claim is property of the estate, and Supreme Beef has met the lone requirement to
pursue an offset claim under § 106(c).

The maority opinion focuses on the fact that the FTCA’s discretionary function
exception, along with other FTCA provisions, would stand as a sovereign immunity bar to
Supreme Beef’s recovery outside of bankruptcy. In the majority opinion’s view, because
sovereign immunity would bar Supreme Beef’s claim if brought through the FTCA outside

of bankruptcy, its claim is not property of the estate.”® This analysis improperly fails to

28 The Eleventh Circuit has recently followed Burgess in resolving a
crop-loss property-of-the-estate dispute. See Bracewell v. Kelley (In re
Bracewel | ), 454 F.3d 1234, 1237-40 (11th Cr. 2006).

29 To the extent that the mpjority’'s position is drawmn from §
106(a)(5)'s general statenment regarding creation of substantive rights, that
section nmust be read harnoniously with the nore specific 8§ 106(c). See Gozl on-
Peretz v. United States, 498 U. S. 395, 407 (1991) (“A specific provisioncontrols
over one of nore general application.”). See also Carnona v. Andrews, 357 F.3d
535, 538 n.4 (5th Cir. 2004) (sanme). So long as Suprene Beef neets the |one
requi renent specifically listed in 8§ 106(c), it is entitled to offset the USDA s
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distinguish between aright and aremedy and construes property of the estatein amanner that
Isinconsistent with Fifth Circuit and Supreme Court precedent.

The FTCA provides both a limited waiver of sovereign immunity and federal court
jurisdiction for tort claims brought by individuals against the United States. See 28 U.S.C. 88
1346(b), 2674. FTCA’sfocus is on the remedy; what the FTCA does not do is provide the
substantive law from which the right to recover arises. The state law does that. Both the text
of the FTCA and the Supreme Court’ s analysis of that text reveal that the FTCA ismerely a
procedural vehicle through which state law claims are brought. See 28 U.S.C. § 1346(b)(1)
(noting that the federal government can be sued infederal court “for injury or lossof property
... under circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or omission occurred”)
(internal quotation omitted and emphasis added). See also Meyer, 510 U.S. at 47778 (noting
that the Supreme Court “ha[s] consistently held . . . [that the reference to] ‘law of the place’
means law of the State—the source of substantive liability under the FTCA”) (emphasis
added); United Statesv. Brown, 348 U.S. 110, 112 (1954) (“[T]he effect of the Tort Claims
Actistowalveimmunity fromrecognized causes of action.”) (internal quotation omitted and
emphasis added). Supreme Beef’ s claims against the USDA include claims for, among other
things, slander and libel. These causes of action are creatures of Texas state law, which

provides aright for Supreme Beef to recover. This right to recover from the USDA, under

claim
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Burgess, is property of the estate irrespective of whether the FTCA provides a procedural
remedy for that right.

The majority’s holding that the mere presence of a sovereign immunity bar in the
FTCA preventsthe existence of property of the estate cannot be reconciled with this court’s
en banc opinion in Burgess. Asstated there, “ sovereign immunity isnot abar to the existence
of aprepetition cause of action for bankruptcy purposes.” Burgess, 438 F.3d at 504 (emphasis
added). Put otherwise, the presence of a sovereign immunity bar, here the FTCA’s
discretionary function and other exceptions, does not mean that noright to recover exists. The
Burgess court drew this distinction citing to Supreme Court precedent. See 438 F.3d at
503-05 (citing Williams v. Heard, 140 U.S. 529 (1891), and Milnor v. Metz, 41 U.S. 221
(1842), and emphasizing that both decisions distinguish between the existence of aright and
the ability to enforce that right)). This distinction should not be conflated.®

The majority’ s holding effectively requires two express sovereign immunity waivers

for abankrupt to offset agovernmental claim: one expresswaiver in the bankruptcy code and

80 Because sovereign immunity, under Burgess, is inapposite to the
property-of-the-estate inquiry and because § 106(c) contains an unequivocal
wai ver of sovereignimmunity, arecent Tenth Grcuit panel’s opinion cited by the
majority opinion is unpersuasive. See Mj. Op. at 15 (citing Franklin Savings
Corp. v. United States (In re Franklin Savings Corp.), 385 F.3d 1279, 1287-89
(10th G r. 2004) (holding that 8 106 does not operate to waive the procedural
requi renents of the FTCA)). Adopting the Tenth G rcuit approach al so woul d create
i ncoherence with Fifth Crcuit precedent, specifically W Tex. Mtg. Corp. V.
Kellogg (Inre W Tex. Mtg. Corp.), 54 F.3d 1194 (5th Gr. 1995). In Kell ogg,
a panel of this court held that the waiver of sovereign immunity in § 106(a)
operates to waive sovereign imunity with respect to admnistrative filing
requi renents in the I nternal Revenue Code. See id. at 1198-99 n. 10. Endorsing the
Franklin analysis would create confusion as to which prerequisites in non-
bankruptcy | aw are wai ved by an explicit sovereign inmunity waiver. The better
approach is to look to the plain |anguage of the bankruptcy code’s sovereign
i mmunity waiver for its limtations.
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onein the FTCA. The Supreme Court requires one. See Nordic Village, 503 U.S. at 33-34.
It isincongruous to add an additional prerequisite considering that Congress did not include
thisrequirement in 8 106(c) (or inthedefinition of property of the estate) and considering that
sovereign immunity is less of a concern—not more, as the majority’s holding implies—in
bankruptcy situations. Cf. Katz, 126 S. Ct. at 995.

Moreover, where the claim against the government is only for offset, as Supreme
Beef’sis, sovereign immunity concerns are even further diminished because Supreme Beef
cannot affirmatively recover from government coffers. Congress implicitly recognized this
lessened concern; 8§ 106(c) containsfewer limitationson thewaiver than do 88 106(a) and (b).
In 8§ 106(a), Congress limited the sovereign immunity waiver to Situations covered by
enumerated sections of the bankruptcy code and in § 106(b) limited waiver to situationsin
which the claim against the government is property of the estate and arises out of the same
“transaction or occurrence’ as the government’s claim. Section 106(c) does have its own
limitation, but it is a less restrictive one than 88 106(a) or (b): “[T]here shall be offset . . .
[for] any claim that is property of the estate.”*! It is not unreasonable to think that Congress
provided alimitationin 8 106(c) that islessrestrictive than those in 88 106(a) or (b) because
a bankrupt claiming offset cannot affirmatively recover from the government.

C. Conclusion

st The Suprene Court has recogni zed the textual linmtations to sovereign
i mmunity waivers in 8§ 106. See Hoffrman v. Conn. Dep’t of Income Maint., 492 U. S
96, 101-02 (1989) (noting that the predecessors to 88 106(b) and (c) “carefully
[imt[]the waiver of sovereign inmmunity”).
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Since Congress explicitly waived sovereign immunity and Supreme Beef’s clamis
property of the estate, | would hold that Supreme Beef can pursueits claim for offset against
the USDA’s $32,753 claim for overtime inspection services. | respectfully dissent from the

majority’ s holding that Supreme Beef cannot offset the government’ s claim under 8 106(c).
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