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This matter is before the court pursuant to the plaintiffs' timely
objection to a Report and Reconmendation issued by United States
Magi strate Judge Robert W Lovegreen on Cctober 11, 1996. The
defendants argued that this court lacked jurisdiction to decide
plaintiffs' Fair Labor Standards Act ("FLSA") clains Magistrate
Judge Lovegreen, properly treating the defendants' notion as a
nmotion to dismss for [ ack of subject matter jurisdiction pursuant
to Rule 12(b)(1) of the Federal Rules of Civil Procedure, agreed.
For the reasons set forth below, this court accepts the Report and
Reconmendat i on



Di scussi on

At the outset, it is incunbent upon this court to determ ne the
correct standard of its review A district court shall conduct a
pl enary review of those portions of a report and reconmendation
addressing dispositive pretrial matters to which specific witten
obj ection has been made. See Fed.R Civ.P. 72(b). This court
proceeds accordingly.

Cenerally, the Eleventh Amendnment immunizes states from suit by
all persons in federal court. See Port Auth. Trans-Hudson Corp. v.
Feeney, 495 U. S. 299, 304 (1990). As with any rule of genera
application, however, there exist a nunber of exceptions. Most
relevant to this case is the precept that, under certain
ci rcunst ances, Congress can abrogate the immunity conferred upon
the states by the El eventh Anendnent. See id.

In order to acconplish this goal, Congress nust: (1)
unequi vocal ly express its intent to abrogate the immunity; and,
(2) do so in the context of a valid exercise of its power. See

Sem nole Tribe of Florida v. Florida, 116 S.C. 1114, 1123 (1996).
In Semnole Tribe, the Suprene Court charted a new course in
El event h Anmendnent juri sprudence, hol di ng t hat Congress cannot use
its Article | powers to acconplish this goal. See id. at 1131-32.

The dictates of the Sem nole Tribe decision are squarely at issue
inthis case. The FLSA contains an unm stakably cl ear statenent of
Congressional intent to abrogate the El eventh Anendnment immunity.
See 29 U.S.C. @216(b) (providing that a FLSA recovery action can
be mai ntai ned agai nst an enpl oyer in any Federal or State court of

conpetent jurisdiction). It is equally clear, however, that
Congr ess sought to exercise this power pursuant toits authority to
regulate interstate commerce, as provided in Article |I. See 29

US C @202(b).

The question that confronts this court, then, is whether the
prohi bition announced in Semnole Tribe should extend to any
attenpts by Congress to abrogate the states' El eventh Anmendnent
immunity through the exercise of its authority to regulate
interstate comrerce. The plaintiffs argue against such an
interpretation. They contend that the holding in Sem nole Tribe
applies only to Congressional attenpts to abrogate the El eventh
Amendnent via the Indian Comrerce C ause.

The plaintiffs' narrow interpretation is contrary, however, to
both the | anguage used by the Court in Sem nole Tribe, as well as
the uniform interpretations offered by the nunerous courts that
have addressed the inpact of that case. | ndeed, both support
Magi strate Judge Lovegreen's conclusion that Congress cannot
abrogate the Eleventh Anmendnent through the exercise of its
commer ce cl ause powers as it attenpted to do in the FLSA. See, e.g,
W | son-Jones v. Caviness, 99 F.3d 203 (6th Cr.1996), nodified,
F. 3d (1997) [1997 W 57109]; Taylor v. Virginia, ___ F.Supp.

_ (E.D.Va.1996) [1996 W 736954]; Rehberg v. Departnent of



Public Safety, 946 F.Supp. 741 (S.D.lowa 1996); Chauvin v.
Loui si ana, 937 F. Supp. 567 (E.D.La.1996); MIls v. Maine, G v. No.
92-410-P-H, 1996 W. 400510 (D.Me. 1996); Adans v. Kansas, 934
F. Supp. 371 (D.Kan.1996); Raper v. lowa, 940 F.Supp. 1421
(S.D. lowa 1996).

In WIlson-Jones, the Sixth Crcuit westled with tile precise
i ssue presented here. There, the court held that, after Sem nol e
Tri be, the "power of Congress to abrogate by express statenent a
state's Eleventh Amendnent immunity is no longer unlimted."
W | son-Jones v. Caviness, 99 F.3d at 207 It noted that "[t]he
regul ation of interstate commerce alone cannot justify a waiver,
because Congress's power to regulate interstate comrerce, which is
part of Congress's Article | powers, is limted...." 1Id. As such,
the court concluded that "[i]n light of [Sem nole Tribe ], ... the
part of the FLSA that purports to give federal courts jurisdiction
over an action against a state for violation of the FLSA' s m ni mum
wage and nmaximum hour provisions is unconstitutional and,
therefore, the district court was wi thout jurisdiction over the
plaintiffs' case." 1d. at 206; but see Timer v. M chigan Dep't
of Commerce, 104 F.3d 833 (6th Cr.1997) (abrogation provision of
Equal Pay Act derivative of @5 of the Fourteenth Amendnent and
therefore a valid exercise of Congressional power).

For the foregoing reasons, this court accepts Magistrate Judge
Lovegreen's recommendations with respect to the |ack of subject
matter jurisdiction of this court. As such, this court cannot
proceed to address the nyriad substantive clains raised by the
plaintiffs in their objection to the Report and Reconmendation. It
i's "hornbook | aw' that a court cannot act in the absence of subject
matter jurisdiction, no matter how persuasive the argunent or
conpelling the cause. United States v. Horn, 29 F. 3d 754, 767 (1st
Cr.1994).

Concl usi on

This court adopts the findings, conclusions, and recomendati ons
contained in the Report and Recommendation issued by Magistrate
Judge Lovegreen on COctober 11, 1996. The above-titled action is
therefore dism ssed wthout prejudice.

SO ORDERED
REPORT AND RECOMVENDATI ON
Robert W Lovegreen, Magistrate Judge.

Plaintiffs bring this action pursuant to the Fair Labor Standards
Act (the "FLSA'" or the "Act"), 29 USC @ 201 to 219, for
defendants' alleged failure to satisfy certain overtine and wage
provisions contained in a collective bargaining agreenent.
Plaintiffs are a group of simlarly situated current and forner
state Environnental Managenent wor kers enpl oyed by defendants (the



"state" or "Rhode Island”). Plaintiffs invoke the subject matter
jurisdiction of this Court on the basis of the federal question
regardi ng certain FLSA viol ations for which plaintiffs seek damages
and di sgorgenment of unpaid earnings. In addition to pendent state
| aw cl ai ns for breach of contract, unjust enrichment, violation of
due process, and breach of prior judgnment, the conplaint asserts a
due process violation under the United States Constitution; each
of the non-FLSA cl ai ns seeks damages.

Pendi ng before ne is Rhode Island's notion which, in form seeks
sumary judgnment, but in substance, argues that this Court | acks
jurisdiction over the subject matter of this dispute. Rhode
| sl and' s argunent for dism ssal is based upon the state's El eventh
Amendrent inmmunity fromsuit in federal court. At the core, Rhode
| sland contends that, in light of the Suprene Court's recent
decision in Senminole Tribe of Florida v. Florida, = US |
116 S. . 1114 (1996), Congress did not act pursuant to a valid
source of constitutional authority when it sought to abrogate the
state's Eleventh Anendnent immunity under the FLSA. Plaintiffs,
however, urge a narrower reading of Semnole Tribe. | wll treat
Rhode Island's notion as one to dism ss. FNL

FN1. "Whenever it appears by suggestion of the parties or otherw se
that the court |acks jurisdiction of the subject matter, the court
shall dismss the action.” Fed.R Cv.P. 12(h)(3).

This matter has been referred to nme for prelimnary review,
findings, and recommended disposition. 28 U S . C. @636(b)(1)(B)
Local Rule of Court 32(c). A hearing was held on Septenber 24,
1996. After listening to the argunents of counsel and exam ni ng
t he nenoranda submitted, | recommend that defendants' notion be
granted without prejudice to the plaintiffs from pursuing their
clainms in an appropriate forum

In reviewwing a notion to dismss for |ack of subject matter
jurisdiction, Fed. R Gv.P. 12(b)(1), the inquiry of the Court is
whet her or not the challenged pleading sets forth allegations
sufficient to denonstrate that the Court has subject nmatter

jurisdiction in the case. In making this determnation, the
pl eadings are to be taken as true and construed in a |ight nobst
favorable to the non-novant. Scheuer v. Rhodes, 416 U S. 232

(1974). Shoul d the pl eader allege facts fromwhich jurisdiction may
be inferred, the notion nust be denied. Muntain Fuel Supply Co.
v. Johnson, 586 F.2d 1375 (10th C r.1978), cert, denied, 441 U. S
952 (1979). If there are genuine issues of material fact at issue,
a deci sion nust be made on the factual questions before the notion
is decided. Commodities Export Co. v. United States Custons Serv.,
888 F.2d 431, 436 (6th G r.1989). However, if "the facts are
relatively sinple [and] substantially uncontroverted,” as in the
instant case, the court may rule on a 12(b)(1) notion wthout
pausi ng to make findings on disputed questions of fact. 1d., at



436- 37.
El event h Amendnent | nmunity.

The defendant State of Rhode |Island asserts its sovereign inmunity
fromthis suit pursuant to the Eleventh Amendnment to the United
States Constitution. The anendnent states:

The Judicial power of the United States shall not be construed to

extend to any suit in law or equity, conmenced or prosecuted

agai nst one of the United States by Citizens of another State, or
by Citizens or Subjects of any Foreign State.

On its face, the provision appears to immunize absolutely a
def endant state fromclains brought in federal court by a citizen
fromanot her state; however, the Suprene Court has "understood t he
El event h Amendnent to stand not so nuch for what it says, but for
the presupposition ... which it confirnms.” Sem nole Tribe, 116
S.C. at 1122 (quoting Blatchford v. Native Village of Noatak, 501
US. 775, 779 (1991)). For exanple, Eleventh Amendnent imunity
extends to bar suits brought against a state by its own citizens,
even t hough t he amendnent speaks only of diverse citizens. Hans v.
Loui siana, 134 U.S. 1, 5-6 (1890). The Hans Court understood the
El event h Amendnent to be prem sed upon the notion that, consistent
with the sovereign nature of the states in the federal system a
state is "not to be amenable to the suit of an individual w thout
its consent.” Semnole Tribe, 116 S.Ct. at 1122 (quoting Hans, 134
U S. at 13) (enphasis del eted).

Nevert hel ess, three doctrinal exceptions operate to renobve a
state's Eleventh Anmendnent inmunity fromsuit. The first occurs
where Congress properly abrogates the imunity. Sem nole Tri be,
116 S. . at 1123. The second arises where a defendant state
explicitly waives its inmmunity by consenting to be sued in federa
court. ld., at 1122. The third and narrowest exception exists
where a suit is limted to prospective injunctive relief against a
state official to enjoin a continuing violation of federal |aw
ld., at 1132; Ex parte Young, 209 U S. 123 (1908). Rhode Island
correctly argues that, as of March 27, 1996--the date on which the
Suprene Court deci ded Sem nol e Tri be--none of these three doctrines
operate to renove Rhode Island s El eventh Anendnent imunity from
the instant |awsuit.

A. The Abrogation Doctri ne.

Rhode I|sland argues that Congress' creation of the instant FLSA
cause of action FN2 did not abrogate its Eleventh Anmendnent
immunity. Rhode Island argues that Congress enacted such provi sion
pursuant to the Interstate Commerce C ause, U S. Const. art. |, @
8, cl. 3--a source which the United States Suprene Court recently
held constitutionally invalid for the purpose of abrogating
El event h Amendnent i nmunity.

FN2. 29 U.S.C. @216(b), authorizing actions for damages under the
FLSA, provides that actions "may be nai ntai ned agai nst any enpl oyer



(including a public agency) in any Federal or State court of

conpetent jurisdiction..
29 U S. C @217, author|2|ng i njunction proceedi ngs, provides:
"The district courts ... shall have jurisdiction, for cause shown,
to restrain violations of section 15 [29 U. S.C. @215], including
in the case of violations of section 15(a)(2) [29 US.C @
215(a)(2) ] the restraint of any wi thhol di ng of paynment of m ni num
wages or overtine conpensation found by the court to be due to
enpl oyees under this Act...."

In order to overcone the states' sovereign immnity fromfedera
suit Congress nmust "unequi vocally express[ ] its intent to abrogate
the imunity" and, in doing so, act "pursuant to a valid exercise
of power." Seminole Tribe, 116 S.C. at 1123 (quoting G een v.
Mansour, 474 U. S. 64, 68 (1985)). Until Semnole Tribe, the
Suprene Court recogni zed two valid sources fromwhi ch Congress drew
sufficient <constitutional authority to abrogate the states
El eventh Anmendnent imunity--the Fourteenth Anendnent and the
Interstate Cormerce Clause. In Fitzpatrick v. Bitzer, 427 U. S. 445
(1976), the Court held that the Fourteenth Arendnent's prohibitions
upon the states in section 1, coupled with the enabling clause in
section 5, conferred sufficient authority upon Congress to abrogate
pursuant to that amendnent. 1d., at 453. |In Pennsylvania v. Union
Gas Co., 491 U.S. 1 (1989), a plurality of the Court found that the
Interstate Commerce C ause conferred upon Congress the power to
abr ogat e because the power to regul ate i nterstate comerce woul d be
"inconplete without the authority to render the states liable in
damages.” Sem nole Tribe, 116 S.C. at 1125 (quoting Union Gas,
491 U. S. at 19-20).

In Sem nole Tribe, the State of Florida challenged Congress'
authority under the Indian Conmmerce Clause to extend a federal
cause of action against a state for its failure to negotiate in
good faith with an Indian tribe as to the establishnment of a gam ng
conpact. See Indian Gam ng Regul atory Act, 25 U.S.C. @2710(d) (7).
The Suprenme Court held the I ndian Coomerce C ause an invalid source
from which to abrogate the states' sovereign imunity. In doing
so, the Court rejected the notion that congressional power to
abrogate exists by virtue of the fact that the cause of action
aut hori zed against the states is in an area of exclusive federal
control, such as the regulation of Indian cormmerce. 116 S.C. at
1131.

By expressly overruling Union Gas, however, the Supreme Court set
forth a broader rule. A mgjority of the Court concluded that the
| egi slative powers of Article | cannot supersede the Eleventh
Amendnent limtation placed upon Article Il jurisdiction.

Even when the Constitution vests in Congress conplete | aw nmaki ng

authority over a particular area, the El eventh Arendnent prevents

congressional authorization of suits by private parties agai nst
unconsenting States. The Eleventh Anendnent restricts the
judicial power under Article Ill, and Article | cannot be used to
circunvent the constitutional limtations placed upon federa



jurisdiction.

116 S.Ct. at 1131-32 (footnote omtted). Therefore, federal
| egi sl ati on enacted pursuant to the Interstate Comrerce C ause, an
Article | power, cannot abrogate the states' Eleventh Anmendnent
immunity. See id., at 1130-32; accord Cose v. New York, No. 94-
CV- 0906, 1996 W. 481550, at *3 (N.D.N. Y. Aug. 19, 1996); Blow v.
Kansas, 929 F. Supp. 1400, 1401-2 (D.Kan.1996); Mdad v. Arkansas
State Police Dep't, No. LR-C94-450 (E.D. Ark. May 14, 1996).

Applying Sem nole Tribe to the present case, it is clear that the
FLSA, enacted pursuant to Congress' power to regulate commerce,
does not abrogate Rhode Island' s Eleventh Anmendnment protection.
Under the first prong of the abrogation test, there is no question
that Congress explicitly intended to abrogate the states' El eventh
Amendnent i mmunity when, in 1974, it anmended section 16(b) of the
FLSA to create a cause of action against "any enployer (including
a public agency) in any Federal or State court of conpetent

jurisdiction....” 29 US C @216(b). According to the Act, a
"public agency"” includes "the governnment of a State or political
subdi vision thereof; any agency of ... a State, or a political
subdi vision of a State...." 29 U S C @203(x).

Abrogation also requires that Congress act "pursuant to a valid
exercise of power." Semnole Tribe, 116 S.C. at 1123. Congress
enacted the FLSA pursuant to its Article | authority to regul ate
interstate comerce. 29 U.S.C. @202(b) ("It is hereby declared to
be the policy of this Act [ ], through the exercise by Congress of
its power to regulate commerce anong the several States. ")
Garcia v. San Antonio Metro. Transit Auth., 469 U S. 528, 554- 57
(1985). However, Semi nole Tribe held invali d Congress' use of its
Article | powers to abrogate the states' Eleventh Anmendnent
immunity. Therefore, in the absence of consent, | find that this
Court is without jurisdiction to hear Plaintiffs' FLSA claim
agai nst the State of Rhode Island or its agencies. Accord Chauvin
v. Louisiana, No. ClV.A 96-0831, 1996 W. 512297 (E.D.La. Sept. 9,
1996); dose v. New York, No. 94-CV-0906, 1996 WL 481550 (N.D. N.Y.
Aug. 19, 1996); Powel | v. Florida, No. 95-6233-ClV- ZLOCH
(S.D.Fla. Aug. 6, 1996); Ross v. M ddle Tennessee State Univ., No.
3-95- 1203 (MD.Tenn. July 17, 1996); MIlls v. Maine, Cvil No.
92-410-P-H, 1996 W. 400510 (D.Me. July 3, 1996); Brief for the
United States Department of Labor, Taylor v. Virginia Dep't of
Transp., Cvil Action No. 3:95 CV 1026 (E.D.Vva. June 27, 1996);
Goebel v. Colorado, Cvil Action No. 93-K-1227 (D.Co. June 25,
1996); Blow v. Kansas, 929 F. Supp. 1400 (D. Kan.1996); Raper V.
lowa, CIVIL NO 4-94-CV-10237 (S.D.lowa June 21, 1996); Stuhr v.
Oregon, Civil No. 95-6118-TC (D.Or. June 14, 1996); Moad v.
Arkansas State Police Dep't, No. LR C94-450 (E. D Ark. My 14,
1996) .

Plaintiffs assert that Sem nole Tribe does not affect federal
| egi sl ation passed pursuant to the Interstate Comrerce C ause
because that case is an "Indian Comrerce C ause case."” FN3 Such a
position is squarely contradicted by the Suprene Court's basis for



overruling Union Gas: "The Eleventh Anendnent restricts the
judicial power under Article Ill, and Article |I cannot be used to
circunvent the constitutional limtations placed upon federal
jurisdiction.” 116 S.Ct. at 1131-32 (enphasis added). As a direct
corollary tothis rule, since the Interstate Cormerce C ause i s an
Article | power, it can no | onger be used to circunvent the states

El event h Amendnent i munity. Thus, in overruling Union Gas, it is
nore appropriate to characterize' Semnole Tribe as an "Article |
case."

FN3. Plalntlff cite Crow Tribe of Indians v. Racicot, 87 F.3d
1039, n. 1 (9th Gr.1996) and United States v. Lomayaonma, 86 F.3d
142, 145-46 (9th Cir.1996), cert. denied, No. 96-5786, 1996 W
514256 (Cct. 7, 1996), in support of their argunent. However, as
nei ther case renotely discusses the inpact of Sem nole Tribe upon
| egi sl ati on passed pursuant to the Interstate Cormerce C ause, they
are not apposite. Recently, however, when the Ninth G rcuit Court
of Appeals did address the issue, it noted, albeit in dicta:
"[T]he Court held in Semnole Tribe that the Indian Commerce
Cl ause, which for these purposes is indistinguishable from the
I nterstate Commerce C ause, does not aut horize Congress to abrogate
a

state's immunity to suit without its consent.” Natural Resources

Def ense Council v. California Dept. of Trans., Nos. 94-56558, CV-

93-06073-ER, 1996 W. 526376, at *3 (9th Gir.1996).

Plaintiffs also insist that Garcia controls here. The question
answer ed by Garci a was whet her Congress had the aut hority, pursuant
to the Coormerce Cl ause, to subject state and | ocal governnents to
t he FLSA or whet her such authority was reserved to the states under
the Tenth Amendnent. 469 U. S. 528. The Suprene Court held that
t he Tent h Anendnent did not restrict Congress' power in this arena,
and therefore did not i mmuni ze the states fromconpel |l ed conpli ance
with the FLSA. Id., at 555-57. However, the Garcia decision did
not di scuss the El eventh Anmendnent and is therefore inapplicable.
FNA Moreover, the force of Garcia has been danpened i n t he wake of
the Sem nole Tribe decision. Wile the former hol ds that Congress
has the power to i npose the FLSA upon the states, the latter denies
Congress the power to create an avenue of enforcenment in the
federal -courts. As one federal mmgistrate judge recently
comented: "[Il]t is surely a holl ow exercise of authority over the
States if Congress has the power to enact, but not the power to
enforce its enactnments in a federal forum" Stuhr v. Oregon, Cvil
No. 95- 6118-TC, at 2 (D.Or. June 14, 1996) (dism ssing FLSA claim
under the Eleventh Anmendnent for lack of subject matter
jurisdiction).

FN4. Indeed, the Garcia Court limted its decision to Tenth
Amendnent grounds when it concluded by noting: "These cases do
not require us to identify or define what affirmative limts the
constitutional structure m ght inpose on federal action affecting
the States under the Commerce Clause.” 469 U S. at 556.



Clearly, Semi nole Tribe has renmoved this Court's authority to hear
a cause of action invoking federal jurisdiction pursuant to
viol ations of the Fair Labor Standards Act.

B. The Wai ver Doctri ne.

States can waive their Eleventh Amendnent inmunity through an
unequi vocal and explicit consent to suit in federal court.
At ascadero State Hosp. V. Scanlon, 473 U S. 234, 238 n. 1 (1985);
Edel man v. Jordan, 415 U. S. 651, 673 (1974). Al t hough Rhode
Island's Tort Cainms Act, R I1.Gen.Laws @ 9-31-1, FN5 does not
explicitly refer to federal courts, the Rhode |Island Suprenme Court
neverthel ess found sufficient legislative intent to waive El eventh
Amendnent i nmunity from tort liability. Della Gotta v. Rhode
| sland, 781 F.2d 343, 346-7 (1st Cir.1986); Laird v. Chrysler
Corp., 460 A .2d 425 (R 1.1983).

FN5. The statute reads, in pertinent part: "The state of Rhode
Island ... shall ... hereby be liable in all actions of tort in
the sane manner as a private individual or corporation;...."

However, waiver under @9-31-1 is limted to those actions which
are "traditionally tortious.”™ Allendale Leasing, Inc. v. Stone,
614 F. Supp. 1440, 1451 (D.R1.1985), judgnment aff'd 788 F.2d 830
(1st GCir.1986). For exanple, Rhode Island has not waived its
El eventh Anendnent immunity from suits involving traditional
governmental activities. Kenyon v. Sullivan, 761 F. Supp. 951, 958
(D.R1.1991) (holding that the state's provision of welfare
benefits is a traditional governmental responsibility). Neither
has Rhode Island relinquished its Eleventh Amendnent protection
from liability for "the discretionary admnistrative acts and
om ssions of the state's departnments, comm ssions, boards, or the
officials thereof, acting in their representative capacities.”
Heal ey v. Bendick, 628 F.Supp. 681, 694-6 (D.R 1.1986) (holding
di rector of Departnment of Environmental Managenent and nenbers of
the Marine Fishery Council immune to challenge to state shel
fishing regul ations). Nor has Rhode |sland abandoned its imunity
from federal suits based upon violations of the Adm nistrative
Procedures Act, R 1.Gen.Laws @@42-35-1to -18. New England Mul ti -
Unit Hous. Laundry Ass'n v. Rhode |sland Hous. and Fin. Corp., 893
F. Supp. 1180, 1188-89 n. 11 (D.R1.1995). 1In contrast, @9-31-1
does wai ve Rhode Island' s El eventh Anendnent i mrunity fromactions
whi ch essentially sound in tort. See e.g., Tang v. State of R |
Dept. of Elderly Affairs, 904 F. Supp. 55, 63 (D. R 1.1995) (finding
wai ver of immunity from42 U.S.C. @1981 action because that is "in
essence, a tort action"); Pride Chrysler Plynouth v. R I. Mdtor
Vehi cl e Deal ers' License Conmn, 721 F.Supp. 17, 22 (D.R 1.1989)
(simlar finding of waiver for 42 U S.C. @1983 action).

The clains in the case at bar all stemfromallegations that the
State of Rhode Island, its environnmental agency, and its General



Treasurer acting in her official capacity failed to perform
according to certain wage and hour provisions in a collective
bar gai ni ng agreenent between the state and the enployees' | abor
union. The contractual relationship between Rhode Island and its
enpl oyees touches wupon a traditional governmental activity.
Conmplaints as to the breach of the terns and conditions of public
enpl oyment, a uniquely governnental activity, is not an action
sounding in tort because "[a] private person could neither commt,
nor be sued in an action ex delicto for [this] type and kind of
activit[y]." Healey, 628 F. Supp. at 694-5; see Allendal e Leasing,

614 F.Supp. at 1451. Wiile many conditions and circunstances
surroundi ng public enpl oynent may often giveriseto "traditionally
tortious" causes of actions--e.g., sexual harassnment and

di scrimnation, age or race discrimnation, negligence, wongful
di scharge-- breach of a collective bargaining agreenent is sinply
not one of them Plaintiffs' attenpt to parlay their clains into
"torts" fails. Therefore, |I find that Rhode Island' s Tort C ains
Act, @ 9-31-1, does not act as a waiver of the state's Eleventh
Amendnent immunity fromthe case at bar.

C. The Ex parte Young Doctrine.

Under the Ex parte Young doctrine, individuals may bring federal
suit against a state officer for prospective injunctive relief in

order to "end a continuing violation of federal law." Sem nole
Tribe, 116 S.Ct. at 1132 (quoting Green v. Mansour, 474 U. S. at
68). Inasmuch as Plaintiffs seek damages or a retroactive order to

restrain Rhode Island s w thhol ding of back wages, Ex parte Young
is inapplicable.

As to Plaintiffs' claim for injunctive relief against Rhode
| sl and' s General Treasurer for prospective violations of the FLSA,
the right to bring such an action is vested exclusively in the
United States Secretary of Labor. See 29 U S C @ 211(a), 217;
Keenan v. Allan, 889 F.Supp. 1320, 1382 (E.D.Wash.1995) (holding
t hat individuals cannot sue for injunctive relief under the FLSA),
aff'd on other grounds 91 F.3d 1275 (9th GCir.1996); Marchak v.
bserver Publications, Inc., 493 F. Supp. 278, 280-81 (D. R 1.1980).
Mor eover, where Congress has provided an intricate renedi al schene
to enforce statutory rights, as it appears to have done in the
FLSA, courts need not supplenent such a scheme with judicia
remedi es in an action against a state official based upon Ex parte
Young. Senminole Tribe, 116 S.Ct. at 1132-33 (citing Schwei ker v.
Chilicky, 487 U S. 412, 423 (1988)). The Ex parte Young doctri ne,
therefore, is inapplicable to Plaintiff's suit against Rhode
| sl and, its Departnent of Environnental Managenent, or its Ceneral
Treasurer.

In sum none of the doctrinal exceptions to the El eventh Amendnent
apply to renove Rhode Island s sovereign inmunity fromthe instant

suit. First, the rule in Sem nole Tribe holds that the states'
El eventh Amendnent immunity cannot be abrogated by |egislation
enacted pursuant to Article 1. Therefore, the FLSA enacted

pursuant to Congress' Article | power to regulate interstate



commerce, cannot be enforced against an unconsenting state in
federal court. Second, Rhode Island has not consented to such suit.
The state's waiver of imunity to tort liability under @ 9-31-1
does not extend to what is essentially a contract dispute with the
sovereign in its role as public enployer. Third, the doctrine of
Ex parte Young, applicable only to <clains for prospective
injunctive relief against the General Treasurer, does not require
courts to suppl enent the FLSA s renedi al schene which, in any case,
vests the Secretary of Labor with sole authority to sue for
injunctive relief. Therefore, absent abrogation, waiver, and
ci rcunstances giving rise to an application of Ex parte Young, |
find that the Eleventh Amendnent bars this Court from asserting
subject matter jurisdiction over the instant suit.

Concl usi on.

For the reasons stated, | recomend that defendants' notion be
granted and this case dism ssed, wthout prejudice, for |ack of
subject matter jurisdiction.

Any objection to this Report and Recommendati on nust be specific
and nmust be filed with the Cerk of Court wwthin ten (10) days of
its receipt. Local Rule of Court 32; Fed.R Cv.P. 72(b). Failure
tofile specific objections in atinely manner constitutes a waiver
of the right to review by the district court. United States v.
Val enci a- Copete, 792 F.2d 4 (1st G r.1986); Park Mdtor Mart, Inc.
v. Ford Motor Co., 616 F.2d 603 (1st GCir.1980).



