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H G3 NBOTHAM Circuit Judge:

Two ships passing in the Houston Ship Channel collided.

Litigation ensued. Stolt Achievenent, Ltd. conplains of various

errors inthe district court’s resolution of its clains against the

dredge B.E. LINDHOLM and its owner, Weks Marine, Inc. W affirm

On Cctober 21, 2002, the STOLT ACH EVEMENT, a chem cal tanker,

was traveling inbound in the Houston Ship Channel. The LI NDHOLM

a dredge boat, having recently concluded dredgi ng operations, was

travel ing outbound in the area of the Red Fish I sl and Shoal, a part

of Gal veston Bay. The Houston Ship Channel is a busy port, and all



vessels are required to navigate under the Inland Rules.! At the
point of the collision, the Channel is approximately 400 feet w de.

At approximately 1:40 P.M, the STOLT ACH EVEMENT, capt ai ned
by Anthony Shoonkind and piloted by Captain R chard Fisher,
contacted the LI NDHOLM navi gated by Third Mate Ti not hy Magi nn, and
the vessels agreed to a customary port-to-port or “one whistle”
passi ng. The STOLT ACH EVEMENT, proceedi ng at a speed of 11 knots,
was traveling in the center and | ater on the starboard side of the
Channel ; the LI NDHOLM accelerating to 10-12 knots, was proceedi ng
along its far to starboard side.

Two mnutes later, Mginn lost control of the LINDHOLM
causing the vessel to sheer off to its port, cross the Channel’s
centerline, and collide wth the STOLT ACH EVEMENT m dship on its
port side. Recogni zing the sheer, Captain Fisher attenpted to
contact the LINDHOLMthree tines. Maginn did not answer the first
two calls, presumably busy attenpting to avoid the sheer; upon
answering the third call, Maginn told Fisher he had | ost control of

t he LI NDHOLM Fi sher turned hard starboard and accel erated, both

The district court’s reference to the Inland Rul es as the COREGS was a
m sstatenent. As noted by Schoenbaum

In nost countries the [International Regulations for Preventing
Collisions at Sea (COLREGS)] govern ship navigation in internal
waters as well as on the high seas. The United States, however, has
adopted a second set of navigational rules, the Uniform Inland
Navi gational Rules, which are in effect generally in internal
waters. The Inland Rules are applicable inside certain demarcation
lines set forth in regulations by the Coast Guard.

2 THOwAS J. SCHOENBAUM, ADM RALTY AND MARITIME LAW 256 (2d ed. 1994).
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evasi ve maneuvers designed to mnimze the danmage of the now
i nevitable collision.

Foll ow ng a two-day bench trial, the district court concl uded
that both the STOLT ACH EVEMENT and the LI NDHOLM were responsi bl e
for the collision. The court found: (1) the LINDHOLM was runni ng
too close to the side of the Channel, thus nmaking it nore
susceptible to the bowwave of the STOLT ACH EVEMENT; (2) the STOLT
ACHI EVEMENT was proceedi ng at an excessi ve speed, exacerbating the
suction caused by its bow wave, thus violating Inland Navigati onal
Rule 6; (3) the STOLT ACH EVEMENT disregarded the U S. Coast
Guard’s bulletin requiring vessels to “transit at their slowest
safe speed to m nimze wake and proceed with caution” after nmaking
passi ng arrangenents; (4) the STOLT ACH EVEMENT st ayed too close to
(or over) the centerline of the Channel as the vessels approached
each other, thus violating rules of prudent seamanship; (5) the
LI NDHOLM proceeded too fast with a | arge tanker approaching, thus
violating Inland Rule 6; and (6) Mginn should have infornmed the
STOLT ACH EVEMENT sooner that he was experiencing difficulty
steering, thus violating rules of prudent seamanship.

“Taking into consideration both the nunber and quality of
negligent acts of each party,” the district court apportioned
liability equally. Each party received 50% of the damages cl ai ned
for reasonable repairs, and the court awarded Stolt 50% of its
| oss-of -use damages. Although prevailing in |arge respects, Stolt
appeal ed. W have jurisdiction under 28 U S. C. § 1291.
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Stolt presents five issues on appeal. First, Stolt argues
that the district court clearly erred in concluding that the STOLT
ACH EVEMENT was negligent in causing the collision with the
LI NDHOLM Second, Stolt argues that the district court abused its
discretion in admtting testinony from LI NDHOLM s expert w tness.
Third, Stolt argues that the district court clearly erred when it
refused to find that the negligence of the LINDHOLM was a
supersedi ng cause of the collision. Fourth, Stolt argues that the
district court clearly erred when it apportioned liability equally
between the parties. Fifth, Stolt argues that the district court
erred in holding that Stolt failed to prove entitlenent to average
adjuster’s fees. W address each in turn.

A

First, Stolt argues that the district court erred in
concl udi ng that the STOLT ACH EVEMENT was negligent in causing the
collision with the LINDHOLM In an admralty action followng a
bench trial, the factual findings are binding unless clearly
erroneous.? Afinding is clearly erroneous when, although there is
evi dence to support it, the reviewing court, based on all of the

evidence, is left with the definite and firm conviction that a

’2ln re Md-South Towi ng Co., 418 F.3d 526, 531 (5th GCir. 2005); Avondale
Indus. v. Int’l Marine Carriers, Inc., 15 F.3d 489, 492 (5th Cr. 1994); Todd
Shi pyards Corp. v. Turbine Service, Inc., 674 F.2d 401, 405 (5th Gr. 1982).
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m st ake has been nade.® |If the district court’s account of the
evidence is plausible in light of the record, this Court may not
reverse, even though convinced that had it been sitting as the
trier of fact, it would have wei ghed the evidence differently.*
The applicabl e standards of care in a collision case stemfrom
the traditional concepts of prudent seamanshi p and reasonabl e care,
statutory and regulatory rules, and recogni zed custons and uses.?®
Establishing liability in a collision case is eased by the
Pennsyl vania rule, which provides that when a vessel is in
violation of a statutory duty, the burden is on the offending
vessel to prove that its conduct did not and could not have caused
the collision.® Were both parties to a collision are in violation
of statutes designed to prevent collisions, the court may apportion
fault between the parties, unless either party proves that its

statutory violation was not a substantial contributing cause of the

Wal ker v. Braus, 995 F.2d 77, 80 (5th Cir. 1993); Consolidated Grain &
Barge Co. v. Marcona Conveyor Corp., 716 F.2d 1077, 1082 (5th Cr. 1983); United
States v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

‘Anderson v. City of Bessenmer City, 470 U S. 564, 573-74 (1985).

’See Fol kstone Maritine, Ltd. v. CSX Corp., 64 F.3d 1037, 1046 (7th Gr.
1995); The Tokio Marine & Fire Ins. Co. v. MT FLORA, 1999 AMC 1569, 1583 (E.D.
La. 1999); see al so 2 THOVAS J. SCHOENBAUM, ADM RALTY AND MARI TI ME LAW 255 (2d ed. 1994).

686 U.S. (19 vall.) 125, 136 (1873). Stolt never argues that it was not
a contributing cause of the collision. Rather, Stolt focuses on challenging the
district court’s findings and concl usi ons that the STOLT ACH EVEMENT br eached t he
standard of care, proceeded at an excessive speed (in violation of Rule 6), and
di sregarded the Notice to Mariners requiring slow transit around the LI NDHOLM
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collision.” Even without a statutory violation, liability nmay be
i nposed sinply where there is negligence.?

Stolt advances two argunents at the district court’s
concl usi on. First, Stolt contends the district court erred in
concl udi ng that the STOLT ACH EVEMENT breached its duty of ordinary
care; second, Stolt contends that the district court erred in
finding the STOLT ACH EVEMENT in violation of Inland Rule 6. W
address each in turn.

1

Stolt argues that the STOLT ACH EVEMENT did not breach
principles of ordinary care and thus was not negligent in causing
the collision with the LINDHOLM Stolt, with support from am cus
curiae Houston Pilots, primarily challenges the district court’s
statenent that “[t]he MV STOLT ACH EVEMENT di spl aces appr oxi matel y
41,000 tons of water at a tinme, and creates a very substantial bow
wave that can push water out nore than a mle in front and to the
sides of a ship.” The Houston Pilots urge that this effect is
“physically inpossible” and, if true, would |eave the Channel
unnavi gabl e.

Al t hough we too question the accuracy of the district court’s

statenent, especially given the | ack of scientific expert testinony

Marine Transport Lines, Inc. v. TAKA I NVADOR, 37 F.3d 1138, 1142 (5th Gr.
1994); Union Pacific RR Co. v. Kirby Inland Marine, Inc., 296 F.3d 671, 674
(8th Cir. 2002).

8Fol kstone Maritine, 64 F.3d at 1046.
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in this case, we find anple support for the district court’s
conclusion that the STOLT ACH EVEMENT was negligent. First, the
court found that the STOLT ACH EVEMENT “was proceeding at an
excessive speed in the Red Fish Island Shoal area at a tine when a
small vessel such as a dredge was in the sane |ocation.”
Triggering the Pennsylvania rule, this statutory violation shifts
t he burden to the STOLT ACH EVEMENT to show that its breach did not
cause the accident,® a showing that it has not made. Second, the
court found that the STOLT ACH EVEMENT “stayed too close to (or
over) the Channel centerline too long as the vessels approached
each other for their passing.”® Watever hydrodynam c effect the
STOLT ACHI EVEMENT had on the LI NDHOLM that effect was i ncreased by
t he STOLT ACH EVEMENT' s | ocation in the narrow Channel. Third, the
court found that “the substantial suction caused by the bow wave of
the MV STOLT ACH EVEMENT was exacerbated by that vessel’'s speed,”
especially given that “the shoal created a relatively restricted
passage on the west side.” Although perhaps tied to the court’s
concl usi on concerni ng the magni tude of the STOLT ACH EVEMENT s bow

wave, Stolt never di sputes that the hydrodynam c forces produced by

86 U.S. (19 wall.) 125, 136 (1873); Marine Transport, 37 F.3d at 1142,

0\ recognize that a variety of maritine treati ses suggest staying in the
center of the channel as long as possible. See, e.g., HENRY H HOOYER, BEHAVI OR AND
HANDLING OF SHIPS 93 (1983) (“Wien two ships nust pass each other in a narrow
channel , they should stay close to the m ddl e of the channel or canal as |ong as
possi bl e. How cl ose to each ot her they can approach before taking acti on depends
on the situation, and on the maneuverability of the ships.”). The district
court’s statenent does not contradict the treatises; and, sitting as an appel | ate
court, we do not find reason to discount its judgnent that the STOLT ACH EVEMENT
shoul d have started nmoving to its starboard side sooner than it did.
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a vessel are directly related to its speed and the peculiarities of
t he Houston Shi p Channel at the Red Fish Island Shoal. Lastly, the
court concluded that the U S. Coast Guards “Notice to Mariners,”
whi ch cautioned vessels to travel at their “slowest safe speed”
when near the Red Fish Island Shoal, nade travel at customary
speeds inappropriate.' Although we may have reached a different
conclusion, that alone is not sufficient for us to find that the
district court’s findings were clearly erroneous. !?
2

Next, Stolt contends that the district court erred in finding
the STOLT ACH EVEMENT in violation of Inland Rule 6. Stolt argues
the district court used two inconsistent definitions of “safe
speed,” one of which erroneously required the STOLT ACH EVEMENT to
consider the effect of its vessel on other vessels in the vicinity.

We do not agree that the district court used two inconsistent
definitions of “safe speed.” Wthout citing any authority, the
court initially defined “safe speed” as a speed “that does not have
an adverse effect on other vessels in the area.” Then, the court

quoted Rule 6 and found the STOLT ACH EVEMENT in violation. To us,

1See Theriot v. United States, 245 F.3d 388, 401-02 (5th Cir. 1998)
(finding pilot negligent for failing to consult Coast CGuard’'s “Notice to
Mari ners” regarding danger in unfamliar area); United States v. The Washi ngton
241 F.2d 819, 822 (4th Gr. 1957) (finding vessel negligent given that it was on
notice of information provided by Coast Guard).

12See Anderson, 470 U.S. at 573 (“[The clearly erroneous standard] plainly
does not entitle a reviewing court to reverse the finding of the trier of fact
sinply because it is convinced that it would have decided the case
differently.”).
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a speed that allows a vessel to “take proper and effective action
to avoid collision and be stopped within a distance appropriate to
the prevailing circunstances,”?® as required by Inland Rule 6, is
al so a speed “that does not have an adverse effect on other vessels
in the area,” as defined by the district court. Mreover, |nland
Rul e 6 provides several factors for determning a safe speed, one
of which requires courts to take into account “the traffic density
i ncludi ng concentration of fishing vessels or any other vessels.”!
It was not error for the district court to apply a definition of
safe speed that required the STOLT ACH EVEMENT to consider the
effect of its vessel on other vessels in the vicinity. Stolt’s
contentions regarding application of Rule 6 are without nerit.
B

Second, Stolt argues that the district court erred when it
admtted testinony of David Scrunton, LINDHOLM s expert w tness.
Stolt contends that while Scrunton was qualified to testify as to
proper ship handling, navigation, and observations on the basis of
hi s general experience, he was not qualified to testify as to the
specific hydrodynamc effects of the STOLT ACH EVEMENT on the
LI NDHOLM at the tine of the collision. W reviewthe adm ssion of

expert testinony for an abuse of discretion.?

1333 U.S. C. § 2006.
¥1d. § 2006(a)(ii).
BKumho Tire Co., Ltd. v. Carmichael, 526 U S. 137, 152 (1999).
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Daubert v. Merrell Dow Pharnaceuticals, Inc. established the
baseline criteria for scientific expert testinony;® Kunrho Tire Co.
v. Carnichael extended Daubert to all forns of expert testinony;?
and these principles apply in admralty matters.® |In addition
Kumho Tire recognized that experts may testify on the basis of
their own “personal know edge or experience” and refused to hold
t hat the Daubert factors nust be addressed in every case, given the
wde variety of experts and issues that my cone before the
district courts.?

Stolt contends that the district court allowed Scrunton to
testify as to specific hydrodynam c effects. The transcript does
not bear this contention out. The district court consistently
refused to allow Scruton to testify to the specific hydrodynam c
effect of the STOLT ACH EVEMENT on the LINDHOLM at the tinme of the
collision. As Scrunton began to testify about the bow wave from
the STOLT ACHH EVEMENT, the follow ng colloquy is occurred:

MR. DURHAM [counsel for Stolt Achievenent]: Objection

This is the area we contend that this witness is not
qualified to testify. The cal cul ations can be done as to

16509 U.S. 579, 593-95 (1993) (instructing courts to exam ne whether a
particular scientific theory can be tested, whether a theory has been through
peer review, the theory's rate of error, and whether the theory has been
general ly accepted in the scientific conmunity).

YKumho Tire Co., 526 U. S. at 147-49.

8See, e.g., WIls v. Anerada Hess Corp., 379 F.3d 32, 48-50 (2d Cr.
2004); Rothfos Corp. v. MV NUEVO LEON, 123 F.Supp.2d 362, 371-72 (S.D. Tex.
2000) .

®Kumho Tire, 526 U S. at 149.
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the forces generated. He has not done this. The effect

that would be reached to the other vessels can be

cal cul ated. He has not done this. And he, | can take

hi mon voir dire, but he’'s not a hydro dynam c expert.

THE COURT: All right. That's clear. Ckay. You can’'t

testify about anything that technical or the cal cul ations

as counsel’s indicating.

THE WTNESS: Al right.

THE COURT: You just to keep it nore general —

THE W TNESS: Okay, your Honor

THE COURT: —— based on your experience fromwhat you can

percei ve and what you observed over your years on the

wat er and studying it.?
Scruton’s testinony never delved into specific hydrodynamc
effects. Hi s conclusions were based on his experience as a Master
Mariner, as well as his exam nations of the Red Fish Island Shoal
in the Houston Ship Channel. In addition, Stolt never disputed
the existence of a general hydrodynam c effect upon a vessel in
water. Finally, the district court allowed simlar testinony from

Captain Karl Haupt, Stolt’s expert witness and also a Master

Mariner.?r As the district court stated in response to Stolt’s

20Trial Transcript, vol. 4, at 81. A subsequent passage is also
illustrative. The court stated: “I'mless interested in your conclusions as to
t he reasoni ng as — because there’s a questi on about have far you can go on this
given your . . . expertise, or your |lack of technical study. But | aminterested
in what you saw, okay? |'mvery interested in what you saw.” Trial Transcript,
vol . 4, at 82.

21Fol | owi ng anot her objection fromStolt regarding Scruton’s testinony on
the effect of the bow wave, the Court stated: “Ckay. Neither side has any such
cal cul ati ons. But your witness [Haupt], who is not a hydraul ogist[,] was al | owed
to testify to his inpressions of what he thought the bow wake woul d or woul dn’t
do, and the stern suction, and whatever else there was. So |I'mallow ng this.
It goes to weight. And | do respect that.” Trial Transcript, vol. 4, at 127.
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motion to alter or amend under Rule 59, “Technical hydrodynam c
expert testinony as to the size and force of the bow wave was not
necessary in this case.” Adm ssion of Scruton’s testinony was not
an abuse of discretion.

C

Third, Stolt argues that the district court clearly erred in
refusing to find that negligence of Maginn, the LINDHOLM s
navi gat or, occurring after the negligence of the STOLT
ACHI EVEMENT, was a supersedi ng cause of the collision. Questions
of causation in admralty are questions of fact, reviewed for
clear error.?

I n Exxon Co., USA v. Sofec, Inc., the Suprene Court held that
the common | aw negligence doctrines of proxinmate causation and
supersedi ng cause apply in admralty notw t hstandi ng the adoption
of conparative fault.?® The superseding cause doctrine applies
wher e the defendant’ s negligence in fact substantially contributed
to the plaintiff’s injury, but the injury was actually brought
about by a later cause of independent origin that was not

foreseeable.? It is predicated on the notion that “there nust be

2W 1l kins v. P.MB. Systens Engineering, Inc., 741 F.2d 795, 800 (5th Gir.
1984).

2517 U.S. 830, 836-39 (1996). The doctrine of conparative fault was
adopted in United States v. Reliable Transfer, 421 U S. 397 (1975), which is
di scussed in the section |11 (D), infra.

241 THowAS J. SCHOENBAUM, ADM RALTY AND MARI TIME LAW 165 (2d ed. 1994); see al so
Nunl ey v. MYV Dauntless Col ocotronis, 727 F.2d 455 (5th Cir. 1984) (en banc).
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a term nus sonewhere, short of eternity, at which the second party
becones responsible in lieu of the first.”?

Stolt attenpts to analogize this case to Lone Star
| ndustries, Inc. v. Mays Towing Co., Inc.,? but that anal ogy
fails. There, a barge owner brought suit agai nst a tow ng conpany
for danage to the barge that occurred when it sunk while being
unl oaded. It was undisputed that the barge sunk because of a
crack inits hull caused by the negligence of the tow ng conpany.
Due to inclenment weather, however, the barge owner failed to
i nspect the barge prior to unl oadi ng, which woul d have al | owed for
di scovery of the crack. A split panel of the Eighth Crcuit found
the barge owner negligent for failing to inspect the barge prior
to unl oadi ng. The court found the barge owner’s negligence
brought about a harm “different in kind” from the harm brought
about by the tow ng conpany. The barge owner’s negligence caused
the barge to sink; the tow ng conpany’ s negligence only caused a
crack in the hull. Next, the court found the barge owner’s
failure to inspect an affirmative act “unrelated to any

negl i gence” of the towi ng conpany. On this basis, the negligence

%In re Kinsman Transit Co., 338 F.2d 708, 722 (2d G r. 1964) (Friendly,
J.). Many courts, including this one, rely upon the factors set forth in
RESTATEMENT (2ND) OF TORTS § 442 for guidance in this inquiry. Two such factors are
rel evant here: first, courts inquire into whether the intervening force “brings
about harmdifferent in kind fromthat which would ot herw se have resulted from
the actor’s negligence”; second, courts | ook to see whether the i ntervening force

“appear[s] . . . to be extraordinary rather than nornmal in view of the
circunstances existing at the tine of its operation.” RESTATEMENT (2ND) OF TCORTS §
442(a), (b).

26927 F.2d 1453 (8th Gir. 1991).

- 13-



of the barge owner was a superseding cause of the danmage to the
bar ge.

This case is distinguishable. Here, all of the negligent
acts occurred within a very small w ndow of tine. The STOLT
ACHI EVEMENT and the LI NDHOLM agreed to a port-to-port passing at
1:40 P.M; two mnutes later, the collision occurred. In Lone
Star, the negligence of the towi ng conpany started and fini shed
before the start of any negligence of the barge conpany.? W
agree with the conclusions of the district court: first, “The
comencenent of the shear [sic] . . . was not an event of
i ndependent origin fromthe other acts by the parties”; second,
“[Tlhe negligent acts of the parties took place alnost
si mul t aneousl y, enconpassing only a period of about two m nutes.”

Next, Stolt points to various actions that Magi nn coul d have
taken in order to possibly prevent the collision: increased the
speed of his vessel (which would increase nmaneuverability);

steered “hard right rudder” (which would have noved the LI NDHOLM

27l d. at 1459-60. Exxon presents a simlar scenario. There, the tanker,
t he Exxon Houston, broke froma nooring systemdue to the all eged negligence of
the systemand its manufacturer. Exxon, 517 U S. at 832-33. Between 1728 and
1830 (nautical time), the Exxon Houston went through a series of nmaneuvers to
avoid further damage from the hose that previously connected the ship to the
nooring system |d. at 833. Then, between 1830 and 2004 after the vessel was
no | onger in danger fromthe hose, the captain of the Exxon Houston negligently
navi gated t he vessel into areef, running it aground, and resulting in the ship's
constructive total loss. Id. at 833-34. Exxon sued the owner and manuf act urer
of the nooring systemfor damages to the ship caused by running into the reef.
Id. The Supreme Court affirmed the district court’s finding that the negligence
of the Exxon Houston’s captain was a superseding cause, thus preventing the
nooring systemfrombeing held responsible. 1d. at 840-41. Unlike the instant
case, Exxon involved two wholly separate, independent negligent acts: the
breaki ng fromthe nmooring systemand the navigation into the reef.
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back to its right); or, at the very least, nmaintained his speed.
On this basis, Stolt argues that Mginn’s subsequent acts caused
a type of harm (“collision”) that was different than the harm
caused by prior negligent acts (“sheer”).

W reject Stolt’s argunent. First, “A subsequent negligent
act does not excuse prior negligence except in nost unusual
circunstances.”? Second, Stolt’s characterizations of the types
of harmnmakes little sense. The “sheer” itself did not cause any
harm a variety of negligent acts, by both the LINDHOLM and the
STOLT ACHI EVEMENT, caused the sheer, which ultimately led to the
collision. Lone Star, in contrast, involved two different harns:
the crack in the barge’s hull (caused by the tow ng conpany) and
the sinking of the barge (caused, at least in part, by the barge
conpany’s failure to inspect the barge prior to unloading).?°
Here, there is one harm damage from the collision. Stolt’s
attenpt to cast the «collision in a different |light s
unper suasi ve.

All the relevant events occurred within a very short tinme
frame (two mnutes). At the point of collision, the Houston Ship

Channel is only 400 feet wide, and the STOLT ACH EVEMENT is a

28Transori ent Navigators Co., S.A v. MS SOUTHWND, 714 F.2d 1358, 1371
(5th CGr. 1983) (citing RESTATEMENT (2ND) OF TORTS § 442(b)).

PLone Star, 927 F.2d at 1455. Li kewi se, Exxon involved two different
danmages: first, the danage caused by the break in the hose connecting the vessel
to the nooring system second, the danage caused when the captain of the Exxon
Houston ran the ship aground on a reef. Exxon, 517 U S. at 832-34. Here, all
the negligent acts, by both STOLT ACH EVEMENT and LINDHOLM caused a single
event: the collision.
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| arge tanker, with a breadth of approximately 102 feet. W refuse
to conclude that Maginn’s actions in the face of the sheer were
sufficiently “extraordinary” as to be unforeseeable to the STOLT
ACHI EVEMENT. Thus, we conclude that the district court did not
clearly err in refusing to find the negligence of Maginn to be a
super sedi ng cause of the collision.
D

Fourth, Stolt argues that the district court clearly erred
when it apportioned responsibility for the collision equally
between the parties. W reviewthe district court’s apportionnent
of fault in a collision case for clear error.?3°

Apportionnent of fault in a collision case sets sail with the
Suprene Court’s decision in United States v. Reliable Transfer
Co., in which the Court jettisoned the divided damages rule in
favor of an allocation of responsibility based on conparative
faul t.3! The Court, in Reliable Transfer, held that equal
apportionnent of responsibility was proper only if “the parties
[were] equally at fault” or if “it [was] not possible fairly to

neasure the conparative degree of their fault.”3

S°AI |'i ed Chemical Corp. v. Hess Tankship Co. of Delaware, 661 F.2d 1044,
1057 (5th Gr. 1981) (“CQur review of the Court’s apportionnent of damages is
governed by the ‘clearly erroneous’ standard.”); Inland Q1| & Transport Co. V.
Ark-White Towing, 696 F.2d 321, 325 (5th Cr. 1983).

31421 U. S. 397, 411 (1975).

32| d.
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As we have recognized, “[t]he calibration of culpability
sinply is not susceptible to any real precision.”3 Apportionnent
is not a nechanical exercise that depends upon counting up the
errors commtted by both parties. The trial court nust determ ne,
based upon the nunber and quality of faults by each party, the
role each fault had in causing the collision.?3

Stolt argues that a finding of equal fault is the exception,
not the rule, and that appellate courts “often” reverse 50/50
al | ocati ons. Al t hough perhaps true, we have never held that
Reliable Transfer “delete[d] the nunmber ‘50" from the federa
courts’ vocabulary.”® As Judge Brown noted in Mac Towing Inc. v.
Anmerican Commercial Lines, “[i]f the court finds the parties
equal ly at fault, so be it.”%® Here, the district court identified
a variety of negligent acts by both the STOLT ACH EVEMENT and t he

LI NDHOLM 2" and it concluded, “Taking into consideration both the

%8Cele v. Wlson, 616 F.2d 146, 148 (5th Cr. 1980).

34See United Overseas Export Lines, Inc. v. Medluck Conpania Naviera, 785
F.2d 1320, 1325-26 (5th Cir. 1986).

%See Mac Towing Inc. v. Am Commercial Lines, 670 F.2d 543, 547 (5th Gr.
1982) (recogni zing that sinply because a court “divi ded damages equal | y anong t he
parties does not mark a failure to follow Reliable Transfer”).

36 d.

S’Specifically, the district court found that: (1) the LI NDHOLMwas runni ng
too close to the side of the dredged area in the Channel; (2) the STO.T
ACH EVEMENT was proceeding at an excessive speed; (3) the STOLT ACH EVEMENT
viol ated rul es of prudent seananship as well as Inland Navigational Rule 6; (4)
t he STOLT ACHI EVEMENT st ayed too close to (or over) the Channel’s centerline; (5)
the LI NDHOLM proceeded too fast in the area, thus also violating Rule 6; (6)
Third Mate Magi nn was negligent infailing tonotify the STOLT ACH EVEMENT of his
steering issues.
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nunber and quality of negligent acts of each party, the court
finds and concludes that the fault of each vessel contributed
equally to the accident.”

Moreover, Stolt’s reliance on Portacci v. Mran Tow ng &
Transportation Co. is msplaced. There, the district court
determ ned that two vessels’ “nutual fault” caused the collision,
and thus allocated fault equally. On appeal, we remanded the

allocation question to the district court, concluding that a

finding of “nutual fault” does not inply “equal fault.” W stated
that “nutual fault . . . describes 10% 90% just as accurately as
it does 50%50%"” Moreover, we found no indication in the

district court’s opinion that a specific apportionnment was not
practi cabl e.

Here, in contrast, the district court found that both the
STOLT ACH EVEMENT and the LINDHOLM “contributed equally to the
accident.” It is true that the district court never stated that
it would not be practicable to allocate fault conparatively;
however, the Suprene Court indicated that such a finding was
unnecessary when the court finds both parties “equally at fault.”
W reject Stolt’s appeal of the district court’s findings on
negligence, and we see no reason to upset its allocation of

liability.
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Finally, Stolt argues that the district court erred in
holding that it failed to prove entitlenent to average adjuster’s
fees.® Stolt contends that the parties stipulated to an award of
fees prior to trial; Weks responds that the parties stipulated to
t he amount of fees, but never to whether fees were recoverable.

The district court did not err in denying Stolt fees. The
stipulation entered by the parties provides:

2. Stolt Achievenent, Ltd. also seeks recovery of the

fees and expenses of Maritinme Adjusting Services in the

agreed anount of $72,925.00, which Weks Marine, Inc.

contends is not a recoverable item This anount is the
average adjuster’s fee and expenses[,] and whet her such

are recoverabl e as an el enent of damages i s a question of

| aw to be resolved by the Court.

As should be plainly obvious, a stipulation as to the anount of
fees is not a stipulation to liability for such damages. The
stipulation is clear: Stolt and Weks agreed to an anount; Weks

contested whether that anount was recoverable.® Stolt was the

party noving for an award of fees; Stolt had the burden of

%8Average is an ancient naritine doctrine which provides that ship and
cargo share ratably in the overall loss resulting fromefforts to extricate the
ship and cargo from a danger comon to both. See Usinas Siderugicas de M nas
Geras, Sa-Usinminias v. Scinda Steam Navigation Co., 118 F. 3d 328, 330 (5th Gr.
1997). To recover for average, a party nust show. (1) a common peril or danger
that is immnent, (2) a voluntary sacrifice of cargo for the common benefit, and
(3) the successful avoidance of the peril. Barnard v. Adans, 51 U S. (10 How.)
270 (1850). Typically, the average adjuster perforns the conplicated task of
cal cul ating the contributing val ues and t he assessnent of general average | osses.
2 BENEDICT ON ADMRALTY § 184 (7th ed. 2003).

%The district court found no evidence regarding (1) the general average,
(2) the hiring of an adjuster, (3) what the adjuster did, (4) whether it was
reasonable for Stolt to engage an average adjuster, (5) what cargo was damaged,
(6) whether there was contribution from cargo owners, and (7) whether the
collision at issue qualifies for general average procedures.
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establishing it was so entitled.* Merely resting on this

stipulation was insufficient.

Accordingly, the district court’s judgnent is AFFI RVED

40See The Potomac, 105 U.S. 630, 632 (1881). Stolt made a simlar argunent
tothe district court inits notionto alter or amend the judgnent under Rul e 59,
and the district court simlarly rejected Stolt’s claim It stated: “The court
did not rule that average adjuster’s fees [were] not a recoverable itemin this

type of case. The court ruled only that [Stolt] wholly failed to neet its burden
in this case.”
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