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UNITED STATESDISTRICT COURT
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INC.,

N N N N N N N N

Defendant.
ENTRY GRANTING IN PART AND DENYING IN
PART DEFENDANT'SMOTION FOR SUMMARY JUDGMENT
[. Introduction.

Thisisan employment discrimination case. The plaintiff Larry Gerking dlegesthat his former
employer, Wabash Ford, demoted him from his position as parts manager and then terminated him
because it percelved him to be disabled and thus violated the Americans with Disabilities Act (ADA),
42 U.S.C. 88 12101 et s2g. Mr. Gerking alleges, aternatively, that \Wabash either fired him because
he took aleave pursuant to the Family and Medica Leave Act (FMLA) 29 U.S.C. 88 2601 et seg., or
failed to return him to the position he occupied prior to hisleave!

The case is before us on Wabash' s motion for summary judgment. Wabash arguesthat Mr.
Gerking's demoation claim istime barred because he did not file atimely EEOC charge with respect to

it. It arguesin addition that, even if the demotion clam had been timely, Mr. Gerking has presented

The origind complaint included a claim of age discrimination pursuant to 29 U.S.C. § 621 et
seg. That dam was dismissed with prejudice by joint stipulation of the parties, which we approved in
our Order of January 29, 2002.



legdly insufficient evidence to support the proposition that Wabash's decison maker, Mark Smith,
demoted or discharged Mr. Gerking because he perceived Mr. Gerking to be disabled. Wabash dso
seeks summary judgment on Mr. Gerking's FMLA theories.

For the reasons that follow, we GRANT defendant’ s motion as to both of Mr. Gerking’'s ADA
cdams. Specificaly, Mr. Gerking’'s demotion clam istime barred; were it not, he ill has presented
legdly insufficient evidence to raise a reasonable inference that Mr. Smith demoted him because he
perceived Mr. Gerking to be disabled. Similarly, Mr. Gerking has presented insufficient evidence to
raise a reasonable inference that Mr. Smith discharged him because he perceived Mr. Gerking to be
disabled.

We DENY Wabash's motion with respect to Mr. Gerking's FMLA clams. Mr. Gerking has
presented sufficient evidence to raise a reasonable inference that he was on FMLA leave and that Mr.
Smith failed to return him to the position he occupied before going on his leave and/or fired him because
he took the leave. Mr. Gerking aso has raised a reasonable inference that Mr. Smith’s explanation of

why hefired him is pretextud.

Il. Statement of Facts.
The following facts are either uncontested by the parties or stated in alight reasonably most
favorable to Mr. Gerking as the party opposng summary judgment.

Wabash Ford isacar and truck dealership. Mr. Gerking began working for Wabash in 1967
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asapartsclerk. He was promoted to assstant parts manager in 1976 and manager of the parts
department in 1996. As parts manager, he was responsible for the functioning of the parts department.
DSOMF | 1-5.2

At dl times pertinent to this lawsuit, Mark Smith served as Wabas's Generd Manager. At dl
pertinent times he reported to Tom Gellenbeck, Wabash's mgjority owner. DSOMF 117, 8. Linda
Goble served as Wabash' s Secretary/Treasurer from July 7, 1982 through August 2001 when she
resgned her employment. Goble Aff., 2. Her duties included running the business office and
supervising the support gaff. They dso induded maintaining employee personnel files, company forms
and documents, and payroll. She dso was involved in processing parts tickets and repair orders,
entering and verifying financid information, and handling day-to-day operations. Goble Aff., 11 3, 4.

PSAMF, 11 159-163.

In October 1998, Wabash opened a Truck Parts Store across the street from its sales facility.
DSOMF 138. Mr. Gerking's manageria duties were expanded to include oversight of the new truck
partsfacility. Gerking Dep., 146-147; PSAMF {230-231 and Def. Resp. On October 19, 1998,
Mr. Gerking complained to Mr. Smith that he wasn't deeping well and was very unhappy. Mr. Smith

suggested that he take Mr. Gerking to . Vincent Hospital’ s Emergency Room. The doctor there

Pursuant to Loca Rule 56.1 (asit existed when defendant filed its motion for summary
judgment in this case), Wabash presented a Statement of Materia Facts in support of its motion, which
we abbreviate hereas“DSOMF § " Mr. Gerking responded to Wabash's statements and added
a Statement of Additional Facts of his own, to which Wabash responded. We abbreviate Mr.
Gerking' s statement as“PSAMF |~
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pronounced Mr. Gerking well physically and Mr. Gerking returned to work the next day. No physician
mentioned anything about Mr. Gerking having aheart condition. Mr. Gerking acknowledges thet, as
far as Mr. Smith knew after the hospitd visit, Mr. Gerking was fine physicadly. DSOMF {] 55-64.

On November 15, 1998, Mr. Smith informed Mr. Gerking that he was being demoted and
removed from his pogition as parts manager. DSOMF {45. The reasons for the demotion are hotly
contested. Wabash contends that parts department sales to externa customers were suffering under
Mr. Gerking's marketing efforts and pricing schemes. DSOMF 1[{] 11-14. 1t adso contends that,
though enlisted to help in finding solutions to the saes problems, Mr. Gerking was not cooperative; a
times, it asserts, he was either no help at al or actively obstructionist. DSOMF [ 22-29, 31-33.
Wabash further contends that, as early as April or May 1998, Mr. Gerking dtered pricesin the
company’s computer system in order to mask the declining salesin his department. DSOMF 11 35-
37.

Upon being removed as parts department manager on November 15, 1998, Mr. Gerking
became an outsde parts sdesman. Mr. Smith told Mr. Gerking that he would receive the same pay
that he had been receiving as parts department manager until the end of the year. DSOMF ] 46.

On November 28, 1998, Mr. Gerking suffered a heart attack. DSMOF §63. Mr. Gerking
acknowledges that Mr. Smith became aware of his heart condition only after he suffered the heart
attack. DSMOF 1 66. Mr. Gerking was hospitalized for afew days after his heart attack. After being
released from the hospital, he remained off work until January 6, 1999. In other words, Mr. Gerking
was off work from November 28, 1998 to January 6, 1999 due to his heart surgery and recovery. He

did not gpply for any sort of forma leave and filled out no papers for FMLA or any other kind of leave.
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DSOMF 167, 68. DSOMF {11 66. During his recovery, Mr. Gerking was paid hissdary in full.
When Mr. Gerking was released to return to work, he was released without medica
redrictions on hiswork activities, except that he had to be mindful of lifting. Mr. Gerking testified that
he could lift up to 75 pounds. DSOMF {1 70, 72. Mr. Gerking testified that he was able to perform
the tasks that he had performed prior to his heart attack, including ordering, inventory control, customer
complaints, calling on customers, paper work and attendance at meeting. DSOMF § 72. Mr. Gerking

did not ask for any kind of work accommodation. DSOMF § 73.

Mr. Gerking took up his duties as an outside parts sdlesman as of January 6, 1999 at an annud
sdary of $60,000. He served in that position until his termination on November 11, 1999. DSOMF
175, 76.

In October 1999, Mr. Gerking informed Mr. Smith that he was scheduled to undergo heart by-
pass surgery on October 4. DSOMF 1 83. He asked Mr. Smith whether he should request afamily
leave. Mr. Smith told him that he didn’t know, but to ask Ms. Goble. PSAMF 1f 270, 271. Mr.
Smith also did not know whether Wabash had any FMLA leave forms or whether Wabash complied
withthe FMLA. PSAMF 11 272, 274; Smith Dep., p. 132. Mr. Smith testified that Ms. Goble was
familiar with any documents that might pertain to leaves of absence. PSAMF [ 277; Smith Dep., p.
199. Mr. Smith told Mr. Gerking to do whatever it takes to make himself hedthy and to check with
Linda Goble if he had any questions about taking time off. Mr. Gerking visted Ms. Goble, and
expressed his intent to take FMLA leave. She gave him the gppropriate form. Citing discomfort over

his perception that he might be sgning hisjob away, he did not Sgn and return the leave gpplication.
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Goble Aff., 1182 Mr. Gerking went on leave on or about October 4, 1999. It isunclear from the
record whether he ever worked at Wabash again, but it appears that he did not return to active service
prior to his November 11 termination.

Wabash inggts that it never considered Mr. Gerking to be on FMLA leave. DSOMF ] 89;
Def. Resp. to PSAMF 11 274-277. Instead, the company paid Mr. Gerking $600 per week during his
leave and it appears reasonably clear that Mr. Gerking was paid for his time off work except, perhaps,
for the last two weeks and a bonus that he ordinarily would have gotten while working. DSOMF {91,
PSAMF 91 280, 281.

Wabash clams that October 1999 was a period of attrition during which it dragticaly reduced
expenses, particularly in the truck parts store. Among the expense reductions was the decison to
eliminae virtualy al outsde sales positions. Wabash assarts that Sx outsde parts sdlesmen worked for
the truck parts store and two worked at the Wabash Ford facility. DSOMF Y 79-81. It saysthat it
eliminated dl sx outsde saes people from the truck parts store and retained only one, Ray Schober, as

an outside parts salesman at Wabash Ford, an assertion that Mr. Gerking contests. DSOMF {82,

3Wabash filed a separate Motion to Strike, in which it asks us to find certain testimony and
documentary evidence inadmissible. Instead of addressing each of its requestsin detall, we discuss
only the testimony and evidence subject to defendant’ s motion which have a bearing on our summary
judgment andysis and determine the question of admissibility only with respect to those. Accordingly,
we DENY defendant’ s motion to strike except where we expressy sustain an objection.

Thus, for example, Wabash argues that Ms. Gobl€e' stestimony in 1 18 is inadmissible because
she did not claim to have unilateral authority to determine that an employee was on FMLA leave. As
aready noted, Mr. Smith acknowledged that Ms. Goble knew about the company’ s leave of absence
policy and that she was the keeper of such forms. Her testimony that Mr. Gerking asked for FMLA
leave and that she gave him the form gppropriate for FMLA leave iswell within the bounds of her job
respongbilities and isadmissble.
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PSAMF 11 303-305. Mr. Gerking counters that he had been transferred to a sales position in the

Wabash Ford facility as of October 4, 1999. M. Ex. 8, 9.

Wabash asserts that Mr. Smith tried to find Mr. Gerking work in the Wabash facility.
However, Mr. Smith states that he learned from David Wilson — Mr. Gerking' s replacement as parts
manager — that employee Anita Burcham, who worked as a parts adminigtrator, had felt sexudly
harassed by Mr. Gerking and Mr. Smith consdered Ms. Burcham too valuable an employee to risk
losing her by placing Mr. Gerking back in daily contact with her. DSOMF {1 97-120. In other words,
Mr. Smith asserts that he terminated Mr. Gerking because there was no position available for Mr.
Gerking and because Mr. Gerking's dleged misconduct toward Anita Burcham prohibited Mr. Smith
from placing him back in the parts department. Mr. Gerking argues that, even if Ms. Burcham's
alegations of sexud harassment were true (which, he says, they are not), Mr. Smith’s excuse for firing
him is pretextud because he did not know about Ms. Burcham’ s sex-harassment dlegations a the time

he made his decison. We addressthis latter point at the gppropriate place in our anayss.

[11. Discussion.
A. The Sandard on Summary Judgment.
Summary judgment is gppropriate if "the pleadings, depositions, answers to interrogatories, and
admissons on file, together with the affidavits, if any, show that thereis no genuine issue asto any
materid fact and that the moving party is entitled to ajudgment as a matter of law." Fed.R.Civ.P. 56(c).

A genuine issue of materid fact exigdsif there is sufficient evidence for areasonable jury to return a
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verdict in favor of the non-moving party on the particular issue. See Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); Eiland v. Trinity Hosp., 150 F.3d 747,
750 (7th Cir.1998).

On amoetion for summary judgment, the burden rests on the moving party to demonsrate "that
there is an absence of evidence to support the nonmoving party's case.” Celotex Corp. v. Catrett,
477 U.S. 317, 325, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). After the moving party demonstrates
the absence of a genuine issue for trid, the respongbility shifts to the non-movant to "go beyond the
pleadings' and point to evidence of a genuine factud dispute precluding summary judgment. Id. at
322-23, 106 S.Ct. 2548. "If the non-movant does not come forward with evidence that would
reasonably permit the finder of fact to find in her favor on amateriad question, then the court must enter
summary judgment againg her." Waldridge v. American Hoechst Corp., 24 F.3d 918, 920 (7th
Cir.1994) (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585-87, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986); Celotex, 477 U.S. at 322-24, 106 S.Ct. 2548; Anderson, 477
U.S. at 249-52, 106 S.Ct. 2505).

Summary judgment is not a subgtitute for atrid on the merits, nor isit avehice for resolving
factud disputes. Waldridge, 24 F.3d at 290. Therefore, in consdering a motion for summary
judgment, we draw dl reasonable inferences in favor of the non-movant. Ventersv. City of Delphi,
123 F.3d 956, 962 (7" Cir. 1997). If genuine doubts remain, and a reasonable fact-finder could find
for the party opposing the motion, summary judgment isingppropriate. See Shields Enters., Inc. v.
First Chicago Corp., 975 F.2d 1290, 1294 (7th Cir.1992); Wolf v. City of Fitchburg, 870 F.2d

1327, 1330 (7th Cir.1989). But if it isclear that aplaintiff will be unable to satisfy the legal
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reguirements necessary to establish her case, summary judgment is not only appropriate, but mandated.

See Celotex, 477 U.S. at 322, 106 S.Ct. 2548; Waldridge, 24 F.3d at 920.

B. Mr. Gerking’'s ADA Claims

Mr. Gerking dleges that Wabash unlawfully demoted him on November 15, 1998 and
unlawfully discharged him on November 11, 1999, in both instances because it perceived him to be
disabled. Wabash moves for summary judgment on both ADA dams: the demotion clam becauseit is
time barred; and the demotion and discharge claims on the ground that Mr. Gerking has produced
legdly insufficient evidence. We take up the ADA damsin turn.

1. The Timeliness of Mr. Gerking’'s Demotion Claim.

Wabash argues that Mr. Gerking's demotion clam istime barred because he did not filea
timely charge with the EEOC dleging discriminatory demotion. Mr. Gerking argues that his demotion
clam isviable under the continuing violation theory. For the following reasons, we conclude that Mr.

Gerking's demotion clam istime barred.

It is unchalenged on the record that Mr. Smith informed Mr. Gerking of his demotion on
November 15, 1998. DSOMF 145. Mr. Gerking alegesin his EEOC charge that he was demoted
as of January 5, 1999. Hefiled his charge of discrimination on November 15, 1999, 365 days after he
was notified of his demotion and 314 days after the date on which he acknowledges having been
notified. Since the ADA provides athree hundred charge-filing day statute of limitations, it is clear on

the face of the charge that it was not timely as to the demotion. Unless Mr. Gerking can present good
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reason to toll the limitations deedline or persuade us to consder thefiling timely under the doctrine of
“continuing violaion,” hisclam istime barred. He does not present a case for tolling. Instead, he
argues tha his demotion claim should be construed as a continuing violation.

The Seventh Circuit has outlined three generd circumstancesin which it will apply continuing
violation theory. Place v. Abbott Labs., 215 F.3d 803, 807 (7th Cir.2000), cert. denied, 531 U.S.
1074, 121 S.Ct. 768, 148 L.Ed.2d 668 (2001); Selan v. Kiley, 969 F.2d 560, 565-566 (7" Cir.
1992). Common to dl three varietiesis that the continuing violation “is one that could not reasonably
have been expected to be made the subject of alawsuit when it first occurred because its character as
aviolation did not become clear until it was repeated during the limitations period.” Place, 215 F.3d at
807, quoting, Dasgupta v. University of Wisconsin Board of Regents 121 F.3d 1138, 1139 (7th
Cir.1997). See Robinson v. Dan Young Chevrolet, Inc., 2002 WL 1242575 (S.D. Ind. 2002). The
form of continuing violation on which Mr. Gerking relies here is the circumstance in which the
employer’ sdiscrimination is o subtle or covert asto defy its identification as discrimination by a
reasonably diligent employee until the employee has the advantage of retrospect. Selan, 969 F.2d at
965; Moskowitz v. Trustees of Purdue Univ., 5 F.3d 279, 281-82 (7th Cir.1993).

In his EEOC charge of November 15, 1999, Mr. Gerking aleged: “On or about January 05,
1999, | was demoted from my Parts Manager position when | returned from medica leave.” In other
words, we are dealing here with a specific employment action — a demotion — that occurred on a
gpecific occason.  Such specific employment actions are the most difficult to draw into continuing
violaions theory largely because there is nothing subtle or covert about them. Discharges, demoations,

job trandfers, faluresto hire, and failures to promote are, by their nature, angle, sgnificant events, and
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not continuing acts.  “[U]nlike low-level harassment that over time grows in intendty or in cumulaive
effect,” such individua employment actions are “ concrete, discrete development[s].” Place, 215 F.3d
at 208.

Mr. Gerking's argument for the demotion as a continuing violation is undermined by two
problems. Firg, the fact that the supposed basis for the discriminatory employment action — Mr.
Smith’s perception that Mr. Gerking had some sort of mental disorder — bears no resemblance to the
apparent basis of Mr. Gerking's ADA discharge claim, his heart condition.* It is unchalenged on the
record that, when Mr. Gerking went to the hospital on October 19, 1998, no one — neither he nor any
physician — mentioned any problem with his heart. Nor did he mention anything about any menta
disorder. When he returned to work the following day, he and Mr. Smith both believed that there was
nothing physically wrong with Mr. Gerking. DSOMF 1 59-61.

Clearly, thereis nothing “continuous’ between Mr. Smith thinking that Mr. Gerking had menta
problems and Mr. Smith perceiving Mr. Gerking as having a disabling heart condition. More importarnt,
Mr. Gerking acknowledges that, as of October 20, 1998, Mr. Smith had no reason to think that Mr.
Gerking was unwell, much lessdisabled. In sum, prior to Mr. Gerking's November 28 heart attack,
Mr. Smith correctly perceived Mr. Gerking to be “fine” DSOMF {] 62.

Mr. Gerking argues that, although he believed he was demoted because of his disahility, he

could not have known that Mark Smith perceived him to be disabled until

“We say “apparent basis’ because plaintiff nowhere specificaly identifies amgjor life activity
which it cdlams was subgtantidly impaired. It gppears tha the demotion claim rests on Mr. Smith's
supposed perception that Mr. Gerking had a menta disability, whereas his termination claim appearsto
rest on his heart condition.
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the discovery phase of this lawsuit because Mr. Smith’s memo dated September 15, 1998 (PI. Ex. 7),
indicating that he suspected Mr. Gerking had mental problems, was not revedled until then. He argues
that Mr. Smith operated behind the scenes to seek Mr. Gerking's replacement and never shared with

Mr. Gerking his feding that Mr. Gerking had some sort of mentd disability. Pl. Opp. Brief, p. 18.

But, to address the second problem, even assuming that Mr. Smith believed Mr. Gerking had a
mental disorder, and even assuming that Mr. Smith demoted Mr. Gerking because of this perception,
Mr. Gerking has presented insufficient evidence to support the contention that Mr. Smith perceived Mr.
Gerking' s supposed mentd disorder to be an actionable “disability” for purposes of the ADA. The
document on which Mr. Gerking relies, Fl. Ex. 7, isamemo in which Mr. Smith noted what Mr.
Gerking dlegedly reveded to him about his menta condition. Interpreted in alight most favorable to
Mr. Gerking, the memo reveals what Mr. Gerking thought about his own menta condition, and not
what Mr. Smith thought about it.> In other words, Mr. Gerking did not file atimely charge of
discriminatory demotion based on his employer’ s perception that he suffered from a menta disability
not because Mr. Smith’s concealed his perception but because there was no basis for believing that he
had such a perception.

Findly, even if we could find that Mr. Gerking’s demotion charge had been timdly, the law

SMr. Gerking argues, persuasively, that Mr. Smith created Pl. Ex. 7 some time after September
15, 1998, athough its actua provenanceis not known. The memo reads in pertinent part: “It should
be noted that on 9/13/98 Larry Gerking contacted me, took me behind the parts department, and told
me that he was unable to perform his duties as parts manager due to mentd problems. Mr. Gerking
dated that he did not know why he isfeding the way he is but that he is on the verge of crying fits and
can bardly lift himsdlf out of bed and was severely limited in hiswork capabilities”

-12-



recognizes a difference between an “impairment” (or awork “regtriction”) and a“disgbility.” Amadio
v. Ford Motor Co., 238 F.3d 919, 925 (7th Cir.2001); Krocka v. City of Chicago, 203 F.3d 507,
512-513 (7™ Cir. 2000); Harrington v. Rice Lake Weighing Systems, Inc., 122 F.3d 456, 460-61
(7th Cir.1997). A disability isan imparment that substantidly limitsamagor life activity. In order for
Mr. Gerking to raise areasonable inference that Mr. Smith perceived him to be disabled because of a
mentd disorder, he must show that Mr. Smith percelved him to be unable to perform not only hisjob as
parts manager, but that he was “sgnificantly restricted in the ahility to perform ether aclass of jobsor a
broad range of jobs in various classes as compared to the average person having comparable training,
sillsand abilities” Sutton v. United Airlines, 527 U.S. 471, 473, 119 S.Ct. 2139, 2142, 144
L.Ed.2d 450 (1999).

Even if we gretch F. Ex. 7 past the bresking point by assuming that Mr. Smith believed that
Mr. Gerking could not do his job as parts manager because of some menta impairment, Mr. Smith
clearly did not perceive Mr. Gerking to be sgnificantly restricted in “a class of jobs or arange of jobsin
avaiety of dasses” After dl, upon demoting Mr. Gerking, he retained him in another respongble
pogtion. Insum, Mr. Smith's September 18, 1998 isinsufficient to establish a genuine issue of
materid fact that Mr. Smith perceived Mr. Gerking to be disabled because of mental problems.

We conclude that Mr. Gerking's demotion clam is untimely because he did not file it within
three hundred days after the dleged discriminatory act and it is not subject to continuing violation
theory. We further conclude that, even if the charge had been timdly filed, Mr. Gerking has presented
insufficient evidence to raise an inference that Mr. Smith perceived him as disabled. Accordingly, Mr.
Gerking was not a qudified individud with a disability for purposes of his demotion dlam.
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2. Mr. Gerking’'s ADA Discharge Claim.

Mr. Gerking's ADA termination claim is subject to much the same andysis and we arrive a the
same concluson. He has presented insufficient evidence to raise a reasonable inference that Mr. Smith
perceived him to be disabled. Indeed, Mr. Gerking has not even identified the mgor life activity which,
he clams, wasimpaired. He rdieson agenerdized notion that Mr. Smith began tresting him differently
after he complained about ennui in October 1998 and attributes the different treatment to Mr. Smith's
perception that Mr. Gerking was disabled. Pl. Brief, p. 27.

In order to present a primafacie case of disability, however, Mr. Gerking must show that Mr.
Smith regarded him as suffering from an impairment that substantidly limited amgor life activity. Even
assuming that the mgor life activity on which Mr. Gerking seeksto rest his argument is the heart
condition he discovered in November 1998 and had trested in October 1999, we conclude that the
evidence istoo attenuated to raise a reasonable inference that Mr. Smith perceived him to be disabled.

Aswe noted earlier, Mr. Gerking suffered a heart attack on November 28, 1998 and was off
work until January 6,1999.  He was released without medica regtrictions on hiswork activities,
except for alifting limitation of 75 pounds. He asked for no accommodation for any redriction. He
was able to perform the tasks that he had performed prior to his heart attack. In fact, Mr. Gerking
took up his duties as an outsde parts salesman as of January 6, 1999 and served in that position until
his termination ten months later on November 11, 1999. Concerning events prior to Mr. Gerking's
by-pass surgery of October 4, 1999, there is no evidence to suggest that Mr. Gerking had a disability

or that Mr. Smith perceived him as having one.
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Nor isthere any evidence to suggest that Mr. Smith perceived Mr. Gerking to be disabled even
after Mr. Gerking's by-pass surgery. Although the surgery is obvious evidence that Mr. Gerking
suffered from a heart disorder, the mere presence of adisorder and the fact that Mr. Smith terminated
Mr. Gerking's employment in November of 1999 isinsufficient to raise a reasonable inference that Mr.
Smith fired him because he perceived him to be disabled. Mr. Smith was aware of Mr. Gerking's
heart condition for about a year when he terminated his employment on November 11, 1999. Thusthe
mere existence of the heart condition does not explain Mr. Smith’s action in firing him when he did.

Mr. Gerking argues that Mr. Smith’ s inability to find other work for him is evidence that Mr.
Smith regarded him as disabled from “aclass of jobs or arange of jobsin avariety of classes” We
cannot reasonably draw that inference. Indeed, this argument contradicts Mr. Gerking's other
argument —which we credit for purposes of his FMLA action —that Mr. Smith had actualy assigned
him to sdlesinside the Wabash Ford facility as of October 4, 1999. Mr. Gerking cannot have it both
ways. If (aswe conclude) Mr. Smith assigned him to sdes inside the Ford dealership as of October 4,
1999 — knowing that Mr. Gerking was scheduled to undergo heart surgery —then ajury may not
reasonably infer that he disqudified Mr. Gerking from a class of jobs because of his disability.

Since Mr. Gerking presents insufficient evidence to raise even a primafacie inference that Mr.
Smith perceived him to be disabled, we need not address his argument for pretext in the context of his

ADA termination dam.

D. Mr. Gerking's FMLA Claims

Mr. Gerking also asserts two clams under the FMLA: that Wabash failed to restore him to the
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position he hed immediatdy prior to hisleave; and that Wabash interfered with hisrights by firing him
because he took the leave. The two claims — one based on substantive rights, the other on prohibited
behavior — are subject to different legd analyses. Thomasv. Pearle Vision, Inc., 251 F.3d 1132,
1139 (7™ Cir. 2002); Rice v. Sunrise Express, 209 F.3d 1008, 1016-17 (7th Cir.2000); King v.
Preferred Technical Group, 166 F.3d 887 (7th Cir.1999).

1. Failureto Restore.

An employee who takes leave pursuant to the FMLA has a substantive right to be returned to
the pogition he left prior to the leave or to an equivaent position. 29 U.S.C. § 2614(a)(1)(A); 29 CFR
§825.214(a). Ricev. Sunrise Express, Inc., 209 F.3d 1008 (7th Cir.2000); Diazv. Fort Wayne
Foundry Corp., 131 F.3d 711 (7th Cir.1997). Theright is not, however, absolute. The employee has
no greater right to the benefits of employment, including reingatement, than if he had been employed
continuoudly instead of on leave. 29 CFR § 825.216(a).

Before we can address the question of whether Wabash failed to restore Mr. Gerking to the
position he occupied prior to his October 4-November 11, 1999 leave, we must resolve two other
questions: firgt, whether Mr. Gerking was actudly on FMLA leave (as contrasted with, say, “paid time
off” as Wabash characterizesiit); and second, whether the position Mr. Gerking occupied before going
on leave was an outside saes position that had been eiminated (as Wabash argues) or a sales position
ing de the Wabash Ford dedlership (as Mr. Gerking argues).

Asto the question of whether Mr. Gerking's leave was an FMLA leave, Wabash arguesthat it
never consdered Mr. Gerking to be on FMLA leave. Mr. Gerking never “specificaly mentioned”

FMLA leave, he never Sgned the company’s application asking for FMLA leave and Wabash paid him
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subgtantidly dl of his sdary during the leave. Wabadh's argument rests dmost entirely on Mr. Smith's
testimony, but Mr. Smith at various times gppears to have made a virtue of ignorance. He knew
nothing about Wabash’'s FMLA leave policy and nothing about the papers necessary to secure such a
leave; he professes not to have known that Mr. Gerking was out on FMLA leave. He knew, however,
that Linda Goble was aware of the company’ s leave policy and the process by which an employee
could invokeit. Along with other evidence, Ms. Goble provides ample testimony for ajury to conclude
that Mr. Gerking sought FMLA leave and that the leave was granted.

Wabash acknowledges that, in October 1999, when he informed Mr. Smith that he was
scheduled to undergo heart by-pass surgery, Mr. Gerking asked Mr. Smith whether he should request
afamily leave. Mr. Smith told him that he didn’t know, but to ask Ms. Goble, who was familiar with al
such documents. PSAMF ] 270-274. 1t appears evident from Wabash's admission of these facts that
Mr. Gerking at least raised the issue of an FMLA leave with Mr. Smith. Asaninitid matter, dl an
employee need do israise the possbility of an FMLA leave verbdly. 29 U.S.C. § 825.302(c). Were
that not enough to trigger FMLA coverage, Ms. Goble testified that Mr. Gerking aso expressed to her
his intent to take FMLA leave and she gave him the appropriate gpplication form. Mr. Gerking did not
sgn the gpplication because he had reservations about whether he could retain hisjob after Sgning it.
Ms. Goble agreed with Mr. Gerking' s reservations and told him that he did not need to sign the
gpplication. Goble Aff., 1 18.

Once an employer is on notice that an employee is seeking FMLA leave, the employer may
require the employee to fill out forms requesting the leave and providing pertinent information:

An employer may aso require an employee to comply with the employer's usua and customary
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notice and procedurd requirements for requesting leave. For example, an employer may

require that written notice set forth the reasons for the requested leave, the anticipated duration

of the leave, and the anticipated start of the leave.
29 CFR §825.302(d). But the employer may just as readily waive the requirement. “However, failure
to follow such internd employer procedures will not permit an employer to disdlow or delay an
employeestaking FMLA leave if the employee givestimedy verbd or other notice” 1d. See 29 C.F.R.
§825.304(a). Inview of Mr. Smith’s deference to Ms. Goble as the company’ s agent who supervised
leaves, we see no reason to believe that Ms. Goble was not authorized to make such a determination.
An employee seeking FMLA leave need not bear the risk of his employer’ signorance of the
company’s FMLA policies or itsfallure to provide adequate procedures for invoking the leave. Routes
v. Henderson, 58 F.Supp.2d 959, 980 (S.D.Ind. 1999). Similarly, an employe€' s rights under the
federd gtatute cannot depend on the whim of an employer choosing to characterize aleave as“apad
leave’ rather than an “FMLA leave” As Chief Judge McKinney of our court observed in an anadogous
case, this would reduce the employee' s statutory protection to the whim of *the employer who would
have an incentive to keep employees ignorant of thelr rights and to refrain from designating a quaifying
absence as FMLA leave” |d.

In sum, there is sufficient evidence from which ajury could reasonably infer that Mr. Gerking
was on FMLA leave. It followsthat he was entitled to be returned to the position he occupied
immediately before the leave.

But what pogition wasthat? On this second threshold issue, Wabash argues thet, even if Mr.
Gerking had been entitled to be returned to his job, he wasn't restored to that position because his

position was one of the outside sales positions that was eliminated in October 1999. Mr. Gerking
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argues that he had been transferred to an insde sales position as of October 4, 1999 and offers two
company documents to support hisclam. PSAMF 11 303-305; F. Ex. 8, 9.

It is unchallenged that Plaintiff’s Exhibits 8 and 9 are company records. Both indicate that Mr.
Gerking was transferred to the Wabash Ford facility as of October 4, 1999. Wabash asks usto strike
Ms. Goble' s testimony that Mr. Gerking had been transferred and to declare the documents
inadmissible because Mr. Smith testified that Mr. Gerking's October 4, 1999 transfer was merely for
“payroll purposes.” We find no merit in Wabash's objection. First, company payroll records are
ordinarily highly probetive in verifying the postion thet an employee holds a any particular time. The
employee' s pay and the company’s payroll expenses are generdly reflected in such documents.
Second, the mere fact that Mr. Smith dismisses their sgnificance isinsufficient for usto hold them
inadmissble. We certainly cannot conclude on the basis of Mr. Smith’ s testimony that, as a matter of
law, Mr. Gerking was one of the Six outside saes persons associated with the truck parts store when
the company’ s own documents indicate that he was't employed in the truck parts store as of October
4,1999. In sum, ajury could reasonably infer from the documents that Mr. Gerking had, indeed, been
trandferred to a sales position ingde Wabash Ford as of that date and that the position he occupied

before his leave had not been diminated.

Findly, it is uncontested that Mr. Gerking was not, in fact, restored to any podition. Hewason
leave from October 4, 1999 and was terminated while on leave.
We thus arrive a the centra issue: whether Wabash violated Mr. Gerking' s subgtantive right to

be returned to the position he occupied prior to hisleave. Wabash argues that it wasjudtified in
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terminating Mr. Gerking while on leave because Mr. Smith learned of Ms. Burcham’s complaints that
Mr. Gerking had subjected her to sexuad harassment. Wabadh's judtification clearly comes under the
omnibus exception to reingatement: an employee on FMLA is not entitled to greater rights of
employment than he would enjoy if he had been continuoudly at work. 29 CFR § 825.216(a).
Manifestly, if Wabash would have fired Mr. Gerking while he was a work because he sexually
harassed Ms. Burcham, then it could fire him while he was on leave for the same offense.

Thisissue arises, however, in an unusud posture. Wabash'sjudtification for firing Mr. Gerking
—he dlegedly harassed Ms. Burcham — is an affirmative defense. The federa regulation clearly places
the burden of persuasion on the employer which seeksto excuseits failure to restore the employee to
his postion: “An employer must be able to show that an employee would not otherwise have been
employed at the time reinstatement is requested in order to deny restoration to employment.” 29 CFR
§ 825.216(a) (emphasis added). See, Strickland v. Water Works and Sewer Board, City of
Birmingham, 239 F.3d 1199, 1208 (11™ Cir. 2001) (construing the code provision as an affirmative
defense and locating burden of persuasion with employer). Accordingly, Wabash seeks summary
judgment on an issue on which it bears the burden of persuasion under the substantive law.

The question before usis whether Mr. Smith would have fired Mr. Gerking for harassment had
Mr. Gerking not been on FMLA leave. If Mr. Smith honestly believed that Mr. Gerking had engaged
in harassment (a contested issue which we address shortly), then he could have fired Mr. Gerking for

doing s0. But that does not establish that he would have done so had Mr. Gerking not been on FMLA
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leave’

One way of showing that Wabash would have fired Mr. Gerking for harassng afemde co-
employee isto show that it has taken smilar action under amilar circumstances in the past. Wabash
has offered no such evidence. Mr. Gerking has, however, offered evidence to the contrary; evidence
indicating that Wabash has tolerated smilar conduct under smilar circumstances. Indeed, Linda Goble
prepared a sex harassment policy and provided it to Mr. Smith for his gpprova. Mr. Smith asked Ms.
Goble whether she redly wanted to serve as the point person for the policy. She said that she did not.
He said that he didn’t want the job either. The policy was never implemented. Goble Aff., 1 15.

Ms. Goble aso testified from persona knowledge that she observed Service Department
Manager Jack Shores making sexua jokes and comments “on adally basis’; that David Wilson, who
succeeded Mr. Gerking as Parts Manager, dso told sexua jokes and made comments containing
sexua innuendo; and that sexud jokes were aroutine part of the work environment. Goble Aff., 41 11,
13, 14. Although Ms. Gobl€e stestimony is not amodd of specificity, it is sufficiently factua and
detailed in nature to overcome Wabadh' s objections to its admissibility, particularly on thisissue on
which Wabash bears the burden of persuasion. In short, Mr. Gerking has presented sufficient evidence

to cast doubt on the propogtion that Mr. Smith would have fired Mr. Gerking had he not been on

®Wabash' s burden is and ogous to the employer’ s burden with respect to affirmative defensesin
“mixed motive’ cases. See, Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 1775, 104
L.Ed.2d 268 (1989). In her often-cited concurring opinion, Justice O’ Connor noted that the employer
must “convince thetrier of fact that it is more likely than not that the decison would have been the same
absent consideration of the illegitimate factor.” 490 U.S. at 276-277, 109 S.Ct. at 1804. It isnot
enough for the employer to show thet it had sufficient reason to take the adverse employment act, if the
otherwise sufficient reason did not actualy mativate the action. Also see, McKennon v. Nashville
Banner Pub. Co., 513 U.S. 352, 115 S.Ct. 879, 885, 130 L.Ed.2d 852 (1995).
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leave.

It follows that we cannot hold as a matter of law that Wabash was relieved of its duty to restore
Mr. Gerking to the position he occupied before he went on FMLA leave. There are issues of fact with
respect to the position Mr. Gerking occupied before his leave and the reason why Wabash did not
restore him to it. Accordingly, we DENY Wabash's motion for summary judgment with respect to Mr.
Gerking's FMLA fallure-to-restore clam.

2. FMLA Interference.

We arrive at the same conclusion with respect to Mr. Gerking's FMLA interference claim,
dthough it presentsacloser cdl. The FMLA prohibits an employer from interfering with an employee' s
rights. 29 U.S.C. § 2615(a). Interference clams are subject to traditional employment discrimination
andyss. To edtablish aprimafacie case, Mr. Gerking must present evidence showing that: “(1) the
plaintiff engaged in a protected activity; (2) the employer took adverse employment action against the
employee; and (3) thereisacausa connection between the employee's protected activity and the
employer's adverse employment action. King,166 F.3d at 892; Diaz, 131 F.3d at 712. Where, as
here, the plaintiff successfully presents a primafacie case and the employer sustainsiits burden of
presenting evidence of alegitimate, non-discriminatory reason for taking its adverse employment action,
the plaintiff must present sufficient evidence to raise a reasonable inference that the employer’s
explanaion is pretextud. Id.

Asto thefirst issue, we have dready concluded that Mr. Gerking was on FMLA leave, so that
his conduct was protected. Asto the second, Wabash fired him. Finaly, the fact that Wabash

discharged him while he was on FMLA leave —and did not restore him to his prior position — is
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sufficient to raise a prima facie inference of causation. King, 166 F.3d at .” Mr. Gerking's evidenceis
aufficient to make Wabash respond. Wabiash has responded, asserting that it fired him because Mr.
Smith discovered that Mr. Gerking had sexudly harassed Anita Burcham.

We turn, then, to Mr. Gerking's evidence of pretext, reminding the parties that a pretext is not
an instance of poor judgment or a bad business reason, but a“lie€’ or a*“phony reason.” Russell v.
Acme-Evans Co., 51 F.3d 64, 68 (7th Cir.1995). Mr. Gerking's evidence must be sufficient to raise
an inference that Mr. Smith did not honestly believe that Mr. Gerking sexudly harassed Ms. Burcham
or that, even if he had, Mr. Smith did not really discharge him for that reason.

Mr. Gerking offers several kinds of evidence to raise doubt as to the honesty of Mr. Smith's
explanation. Firgt, as we dready noted in the context of Mr. Gerking' s failure-to-restore claim, it is by
no means clear that Mr. Smith would have discharged an employee for engaging in sexud harassment.
Mr. Smith declined an opportunity even to implement an anti-harassment policy, which strikesusasa
minima threshold of preventive activity for an employer to take in this era of increasing sex harassment
litigation. Additiondly, Ms. Goble tetified that sexud jokes and innuendo, including management
participation, were aroutine feature of the work environment. This evidence suggests thet, even if Mr.
Smith honestly believed that Mr. Gerking had subjected Ms. Burcham to harassment, there is reason to
doubt that he would have fired Mr. Gerking because of it.

Second, while Wabash forthrightly proclamsthat Mr. Smith fired Mr. Gerking because he

sexually harassed Ms. Burcham, there is confusion on the record as to what Mr. Smith knew about the

"The Seventh Circuit found close tempora proximity sufficient to establish aprimafacie casein
King where the employee was terminated aday after returning from leave.
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aleged harassment and when he knew it. For example, Mr. Smith never spoke with Ms. Burcham.

Nor did Ms. Burcham ever complain to him. Smith Dep., p. 139. Nor did she ever lodge any sort of
formd internal complaint. Goble Aff., §17. Mr. Smith learned of the dleged harassment from Mr.
Wilson. But Mr. Wilson testified only that Ms. Burcham told him Mr. Gerking made her fed “very
uncomfortable’” and made her skin “crawl.” Wilson Dep., pp. 14, 17. Mr. Wilson expresdy denied
using the phrase “sexud advances” Wilson Dep., p. 17. Mr. Smith testified that Mr. Wilson told him
about Mr. Gerking's “ingppropriate acts’ toward Ms. Burcham and that he based his decision solely on
what Mr. Wilson told him. Smith Dep., p. 137.

In addition, Ms. Burcham signed an affidavit detailing along train of sex harassment incidents
that she allegedly suffered a Mr. Gerking's hands. Def. Ex. 9. Mr. Wilson testified that she did not
mention the items listed in her affidavit until later. Wilson Dep., 17-18. Indeed, defendant has used the
entire Burcham affidavit —including incidents that, on their face, occurred (if & al) long after Mr.
Gerking wasfired. These incidents could not, of course, have figured in Mr. Smith's decison and
therefore have no place in an andyss designed to show us what Mr. Smith believed at the time hefired
Mr. Gerking. Use of these incidents creates akind of evidentiary overkill which can undermine our
confidence in the employer’ s representations of fact.

Mr. Gerking had not worked in the same building as Ms. Burcham for more than a year.
Wilson Dep., pp. 19-20; Goble Aff., §17. Mr. Wilson testified that the most recent example of
harassment of which he was aware had happened more than a year before Mr. Gerking was
terminated. Wilson Dep., pp. 20-21. These facts add to the confusion, because a jury might infer from

them that the harassment had occurred (if at dl) long before Mr. Gerking' s termination — so long before
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asto raise a question about the sgnificance of harassment in Mr. Smith's discharge decison. Add to
this Mr. Wilson' s testimony that he told Mr. Smith of the “harassment” of Anita Burcham in September
1999. Wilson Dep., p. 23. If that isthe case— and ajury could conclude that it was—then Mr. Smith
not only didn’t fire Mr. Gerking when he found out about the aleged harassment, but he transferred him
to an inside sales position as of October 4, 1999.

For these reasons, ajury could reasonably conclude that Mr. Smith did not fire Mr. Gerking
because he dlegedly harassed Ms. Burcham; accordingly, it cold conclude that the employer’ s stated
reason for discharging Mr. Gerking is a pretext. We do not say that ajury must find that Wabash's
explanation isfdse. We merdly cannot find as a matter of law that the evidence isinsufficient to warrant
such aconcluson.  Asthe Seventh Circuit concluded in King, we conclude here “[t]he record contains
evidence tha, if believed, could demondtrate that [the employer’ 5] explanation for her termination was,
at aminimum, disngenuous.” 166 F.3d at 894. Pursuant to &. Mary’s Honor Center v. Hicks 509
U.S. 502, 510, 113 S.Ct. 2742, 2749, 125 L .Ed.2d 407 (1993): “The factfinder's disbelief of the
reasons put forward by the defendant (particularly if disbdief is accompanied by a suspicion of
mendacity)® may, together with the dements of the prima facie case, suffice to show intentiona
discrimination. Thus, rgection of the defendant's proffered reasons will permit the trier of fact to infer
the ultimate fact of intentiond discrimination.” Also see, Reevesv. Sanderson Plumbing Products,

Inc., 530 U.S. 133, 141, 120 S.Ct. 2097, 12105, 47 L.Ed.2d 105 (2000); Sheehan v. Donlen

8We are troubled by testimony that a document both parties believed materid to this litigation —
M. Ex. 7 —did not appear in Mr. Gerking's personnd file a the time of his discharge but appeared
later. Goble Aff. 1 20.
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Corp., 173 F.3d 1039, 1045 (7th Cir. 1999).
IV. Concluson.

For the reasons addressed, we GRANT Wabash's motion for summary judgment asto Mr.
Gerking's ADA demotion claim because it istime barred; and even if it had been timdly filed, Mr.
Gerking has presented legdly insufficient evidence to warrant a reasonable conclusion that he had a
disability. We dso GRANT Wabash's motion with respect to Mr. Gerking's ADA discharge clam
because he has adduced insufficient evidence to support a conclusion that he had a disability. We
DENY Wabadh's motion with respect to both of Mr. Gerking's FMLA clams. Thereis sufficient
evidence to support ajury conclusion that Wabash did not restore him to the position he occupied prior
to hisleave and that it interfered with his FMLA rights by terminating him.

It is so ORDERED this day of September 2002.

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana
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