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Alliance for Nuclear Accountability 
A national network oforganizations working if ad.,irrs.s issues of 

nuclear weawonsproduction and u.asre cleanuip

November 7, 2002

Sccrctary 
U.S. Nuclcar Regulatory Commission 
ATT: Rulemakings and Adjudication% Staff 
Washington, D.C. 20555-0001

DOCKETED 
USNRC 

November 14, 2002 (11:30AM) 

OFFICE OF SECRETARY 
RULEMAKINGS AND 

ADJUDICATIONS STAFF

Summary: 
"* An Environmental Impact Statement (HIS) is required with specific 

mitigation measures, 
"* Federal Register Notice falsely statcd that NRC had prepared an 

Environmental Assessment and considered health and environmental 
impacts.  

"* The NRC proposed nile would allow disposal of Uranium and Thorium in 
unlicensed disposal flacilities even when disposal would result in jadiation 
doses to the general public with cancer risks as high as 2 in 1,000. Th'lic NRC 
proposed rule is so lax, thai the NRC might approve transfers and disposal 
even if the dose was even greater than 100 mrem/year, with a cancer risk 
greater thi 2 in 1,000 (2F.-3). This proposed rule fails to meet the laudable 
purpose for adopting a rule for transfers in order to protect health and safety.  

"* NRC should adopt a standard for approving disposal of Uranium, Thorium, 
and Source Materials consistent with the maximum cancer risk allowable 
under the National Contingency Plan and applicable state standards for 
cleanup from releases from disposal facilities. This would be economically 
efficient, and avoid health and cnvironmental impacts The NRC is required 
to consider this alternative, and the benefits of'having one consistent 
standard, in an Environmental Impact Statement.  

(continucd on next page) 
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Richard A. M',;erve Chairman 
U.S. Nuclear Regulatory Commission 
Washington, D C. 20555-0001 

RE: Comments on Proposed Rule Amending 10 CFR Part 40, allowing transfer 
or radioactive materials that could result in radiation doses to the public from 
"transfcrs" (e.g., disposal in landfills) of Uranium, Thorium and other "source" 
materials of up to 100 mnillirem per year
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Sent By: A.N.A.-D.C. OFFICE;

Dear Chairman Meserve, Secretary and Rulemaking Staff: 

The broad range of undersigned organizations, concerned with the cleanup ofradioactive 
waste disposal or release sites and protection of public health, object in the strongest manncr to 
the proposed adoption of a rule allowing transfer ofradioactivc materials that could result in 
radiation doses to the public from "transfers" (e.g, disposal in unlicensed landfills) of Uranium, 
Thorium and other "source" materials of tip to 100 millirem per year. This proposed rule is 
acknowledged by the NRC to have probable significant environmental and human health 
impacts. In the Federal Reg,":r Notice, NRC falsely claimed to have considered the 
environmental and health impacts in an Environmental Assessment, which the Notice stated was 
available for comment. However, this statement in the Federal Register Notice was false No 
Environmental Assessment was prepared, and NRC has no record of consideration of impacts, 
alternatives and mitigation measures. Therefore, the proposed adoption of the nile by the Nuclear 
Regulatory Commission is a serious violation of the Nalional Enviionmental Policy Act, which 
requires that an Environmental Impact Statement (l-IS) must be prepared to consider the health 
and environmental impacts, alternatives and mitigation measures, from this proposed action 

Doses of* 100 millirem per year would result in 20 fatal cancers per ten thousand exposed 
adults, as calculated by NRC in its own documents (2 in 1,000; or, 2E-3)'. Furthermore, other 
NRC documents reveal that NRC's own analyses of this rule show that doses could reach 200 
mrenmlyear, which would result in an estimated 4 fatal cancers per 1,000 exposed adults ii 
Uranium, Thorium and other Source Materials disposed in unlicensed and unregulated landfills, 
or transflerred to unlicensed parties for uses to which there may be worker or public exposure, 
therefore, are likely to result in new Superfund or state hazardous materials release cleanups.  

Any action that can result in exposures with cancer risks of 2 in 1,000 (21--3) or, result in 
exposures with risks that are far greater than the cancer risk allowed for cleanup of facilities 
when such materials arc released to the environment, is an action with a probable significant 
impact on human health and the environment.  

FPA has formally determined that exposures of 25 millirem per year at Superfund Clean
Up sites are not "protective of.human health and the environment" because exposure wotld 
result in risks of cancer far in excess of the allowable range under the National Contingency 
Plan"'', which is flrom one in a million to a cancer risk of no more than one in ten thousand 
Furthermore, numerous states, including Washington, have laws and standards that require 
cleanup of landfills or other sources of public exposure from releases if the cancer risk from 
exposure is greater than one in one hundred thousand from all combined carcinogens, and one in 
a million from any single carcinogenic source." 

It is clear that the proposed action, which is admitted to have the potential to expose 
workers and the public to radiation doses far in excess of these other standards, has the 
potential to harm human health and the environment. Thus, an Environmental Impact 
Statement must be prepared, which should consider impacts, alternatives and describe the 
specific mitigation measures that (lie NRC will take to avoid identified impacts.  

We are deeply troubled by the misleading and false statements in the Federdl Register 
Notice that the NRC had pi epared an Environmental Assessment and Finding of No Significant 
Impact in support of the proposed rule, after consideration ol'potential health and environmental 
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impacts. This statcmcnt appears in thc Scction of the Notice entitled: "Finding of No Significant 
Environmcntal Impact Availability". In the Federal Register, NRC falsely stated: 

"the Commission has concluded on the basis of an environmental assessment that this 
proposed rule, if adopted, would not be a major Federal action significantly aflecting the 
quality of the human environment." 67 FR 55177.  
The Federal Register N,,ice also misleadingly states: ""T'hc NRC has sent a copy of the 

Hnvironmental Assessment ... to every Statc Liaison Office and requested their comments on the 
Environmental Assessment. The Environmental Assessmcnt may be examined at the NRC Public 
Document Room... Single copies of thc environmental assessment are available from Gary 
Comfort...of the Office of Nuclear Material Safety and Safeguards." 67 FR 55177-55178 

In fact, NRC has NOT prepared an Environmental Assessment and none is available for 
review and comment. Nor is a Finding of No Significant Impact (FONSI) available for review.  

We contacted NRC and requested copies of the Environmental Assessment and FONSI.  
per directions in the Federal Register Notice (referred to below as "FRN"). After repeated delays 
and failed efforts to find such documents, in ordcr for us to c.omment on the basis for concluding 
that this proposed action would not have significant environmental or health impacts, Mr.  
Comfort, Sr. Project Manager, NRC, responded': 

"It appears that some boiler plate language was placed into the FRN at the last moment 
that may be misleading The language, included in the FRN, is the entire EA Because 
the analysis was straight forward and concise, it was included in its entirety in the FRN 
and there is no separate EA 

I apologize for the confusion." 

As disclosed in Mr. Comfort's email to attorney Gerald Pollet, NRC did not preparc an 
Environmental Assessment The statement in the Federal Register Notice that one was prepared 
and relied upon was misleading and a violation of the Admi,iistrative Procedures Act as well as 
NEPA. Without an Environmental Assessment, as we note below, there is no administrative 
record of NRC consideration of impacts, alternatives and mitigation measures 

NRC must fully consider alternatives to accomplish the stated pm pose of the rule 
amendment: to protect health and safety, as well as the potential impacts of the proposal on 
health and the environment. NRC acknowledges that current transfers pose the potential to 
impact health and safety.  

Further, NRC must consider and commit to specific mitigation mcasurcs.'; The current 
rule, setting a threshold of 0.05% source material, below which material may be transferred to 
unlicensed persons or facilitics (i e .. for disposal), was set solely based on consideration of what 
concentration was economically and practically feasible to be a source of fissionable material.  

For adoption .of this proposed rile,.NRC has no record ofconsidcring: 
a) how to mitigate the potential for health and environmental impacts 

0 Rather, the NRC proposed rule states that the NRC will consider transfer 
approvals on a case by case basis when the potential exists for doses to be above 
25 mrem/year and up to 100 mremryear. This fails to meet the fundamental 

CitiTen, GrouPS'L LcLn to NRC OC:lmjing to Uiniegualaed 1ldmoictLc Wante I icl'r/fDispostI Rule l'age I

202 234 9536;Sent By: A.N.A.-D.C. OFFICE;



15 Nov'02 12:O0PM;Job 228;Page 5/8

requireme:: _-f NEPA and CEQ implementing rules for consideration and 
adoption of specific measures for mitigation of impacts.  

b) the health impacts on both the general public from potential doses of up to 100 mrcm 
from disposal in unlicensed facilities (RCRA permits for different ha7ardous wastes are 
not designed to ensure caps and other measures are protective for these long-lived 
radionuclides), and on higher risk populations who may bc more sensitive or have higher 
exposure tinder reasonably foreseeable exposure scenarios Indeed, there is no record that 
the NRC can point to in support of the claim that the rule will not have significant 
impacts on these populations at disposal facilities 

rThe Federal Register Notice for this Proposed Rule states that the NRC might 
approve transfers "that could potentially result in doses to a member of the public 
above 1 mSv/yr (100mrem/yr)".  

i Such transfers would have an undeniable potential significant impact on 
human health 

ii. NRC fails to consider and adopt any specific mitigation measures 
iii. For transfer fhr "other purposes (than disposal) such as recycle or indirect 

disposal", the NRC proposed rule would simply leave standards and 
impacts up to individual case by case consideration. This fails to meet the 
requirement for consideration and adoption of specific mitigation 
measures 

c) The reasonable , of requiring that transfers for disposal not result in any release 
or exposure to the public where the dose would result in a cancer risk greater than that 
allowed under CERCLA's National Contingency Plan (40 CFR 300), which would be a 
risk of I E-4 or a dose of 15 torero. and, requiring that applicable or relevant state 
standards for maximum exposure to carcinogens and ha7ardous substances also be met.  

"* The alternative or" having one uniform standard applicable to the allowable 
radiation cxposure, dose and carcinogen risk from releases at disposal 
facilities has clear advantages over multiple standards.  

"* The NRC rule can not pre-empt the application of CERCLA and applicable state 
cleanup standards for disposal sites with releases to the environment. Thus, the 
approval of such transfers with the potential to have doses up to 100 mremf/year, 
equates to the approval of disposal in a manner that will lead to the release of 
radionuclides requiring cleanup under Supcrtlnd or state superfund cleanup laws.  

i This is a potential significant health and environmental impact, requiring 
the preparation of an EIS.  

ii. Economic efficiency, as well as avoidance of health and environmental 
impacts, argue for the adoption by the NRC of a standard for dispfosal 
approval only in faeilities where licensing and permits are in place, 
based on appropriate risk asses.ment., to assure that the disposal of 
these Uranium, Thorium and Source materials do not result in any (lovt 
greatervhan 15 mrem/.year and a carcinogen risk no greater than that 
allowed unler the National Contingency Plan, con.%istent with EPA 's 
CERCLA requirements and more stringent applicable state standards.  

iii. If NRC does not address these potential impacts and mitigation measures 
in a programmatic EIS on this proposed rule, then ElSes will have to be 
prepared prior to individual transfler approvals, and consider all impacts 
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and adoption of mitigaffoi~ measures fir any transfer where there is a 
potential for a dose to any member ol'the public in excess of eithci 15 
mremlyr or, which would result in a carcinogen risk greater than that 
allowed under the National Contingency Plan or applicable state 
standards.  

1. If the NRC rule was consistent with CERCIA's maximum 
carcinogen risk for release from a disposal facility and applicable 
state standards, and licensed facilities were required for disposal, 
then an EIS would not be required. This is because there would be 
no additional impact from disposal - since the facilities would not 
be adding risks greater than those that arc otherwise permitted, and 
would not require additional cleanup measures for such facilities in 
the future. This would also meet the requirement for consideration 
and adoption 01o mitLigation measures.  

iv. 15 mrcm ofannual exposure also will result in a health risk that is greater 
than tl.r maximum carcinogen risk permissible under other standards or 
the National Contingency Plan This rule needs to ensure that exposure 
from disposal will not result in carcinogen risks to sensitive populations or 
individuals that exceeds these applicable or relevant standards 

d) 'Fhe increased health impact from adopting a standard that could result in a 10 inillirem 
greater annual exposure to the public from disposal sites or releases of Uranium and 
Thorium than EPA has determined is protective of public health and the environment, 
consistent with the National Contingency Plan.  

• EPA has formally determined that a 25 millirem dose limit "is not protective` 
i. In reviewing similar dose limits in NRC's Radiological Criteria ror 

License Termination (see 62 FR 39058, Jtly 21, 1997), EPA found: 
"The NRC rule allows a cleanup level of 25 mrenxyr EDE 
(equivalent to approximately 5 x 10 -4 lifetime risk) with 
exemptions allowing cleanup levels of up to 100 mrenmyr EDE 
(equivalent to approximately 2 x 10 ' lifetime risk) These limits 
are beyond the upper bound of the risk range generally considered 
protective under CERCLA In addition, they present risks that are 
higher than levels EPA has found to be protective for carcinogens 
in general and for radiation, in particular, in other contexts. IPA 
has no technical or policy basis to conclude that these levels are 
prAtective under CERCI.A ,,Vi, 

& The BEIR- 5 report calculated that the additional 10 milliremn ol'dose would cause 
a fatal cancer in ten out of every 40,000 persons exposed, or, one out of every 530 
persons exposed.  

* Thus, adoption of any standard that has a 10 mrem/year potential dose to 
members of the public than the dose allowed in determining remedial action 
levels under the National Contingency Plan, and which is a relevant standard for 
determining performance requirements for disposal sites, has a clear and 
significant impact on human health and the environment - requiring an 
Environmental Impact Statement.  
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e) Environmental impacts from transfers, including for disposal, of Uranium, Thorium 
Source Materials of up to 00.5% 

"* Impacts on ecological receptors have not been considered in any fashion.  
"* At Hanford, our experience shows that Uranium in low concentrations disposed.to 

soil continues to contaminate groundwater and is impacting aquatic organisms."" 

In conclusion, we are supportive if the NRC addressing the lack of public health and 
environmental impacts from transfers and disposal of source materials that may result in 
significant radiation exposure to the public and cancer risks. NRC should consider the multitude 
of benefits from adopting a standard that is consistent with thc standard applicable to cleanup of 
releases, and assessment of pcrtbrmance standards for disposal facilities, under the Superfund 
National Contingency Plan and applicable state cleanup and exposure standards. NRC should 
consider that related proposals for license termination, cleanup of mill tailing facilities and 
FUSRAP sites, as well as these transfers, should all be subject to the same consistent radiation 
exposure and carcinogen risk standard adopted pursuant to the statutory mandate that the 
standard "assures protection of human health and the environment" in 42 USC 9621(d). Related 
actions are required to be considered in an EIS. A Programmatic EIS should be prepared 
considering the alternative of adopting one consistent standard that is protective of human health 
and the environment for disposal of all similar materials; c g., Uranium, Thorium and Source 
Materials <.005%; mill tailings produced prior to 1978, and, Uranium wastes from FUSRAP 
sites. Such a standard should be consistent with the National Contingency Plan standards for 
protection of public health from carcinogen risks, CERC(,A and other applicable or relevant 
standards. Adoption of any rule that is not consistent with the National Contingency Plan and 
state standards (including groundwater protection) will have a probable significant 
environmental impact, and requires the preparation of an EIS.  

Thc false statement in the Federal Register Noticc that an Environmental Assessment was 
prepared and impacts considered, was not only a violation of NEPA and the APA, but also a 
material and substantive violation oflindiidual's rights to a healthful environment. NRC failed 
to consider any of the human health and environmental impacts from adopting a rule that would 
permit the disposal of Uranium and Thoritum, or transfer to unlicensed persons, while 
acknowledging that the rule would routinely allow radiation doses to the public of up to 
100mrem/year, and up to 200 mreno/year in unspecified circumstances NRC failed to meet its 
duty to specify mitigation measures to reduce the impacts on health and the environment, instead 
proposing to rely upon case by case determinations without any indication of mitigation 
measure'; or standards to be applied. Those radiation doses translate to cancer risks of 2 in 1,000 
and 4 in 1,000 fir adults, respcctively. NRC should adopt a standard allowing unlicensed transfer 
and disposal of Uranium and Thorium only when the NRC can be agsured that the transfier will 
not result in exposure greater than the cancer risk and radiation dose deemed to meet the 
"protective o" human health and the environmcnt" standard in the National Contingency Plan (15 
mrem/year and a maximum cancer risk to the public ranging from I in 1,000,000 to 1 in 10,000) 
There are clear economic benefits as well as clear health and environmental benefits from 
adoption of a standard that will not result in the creation of new Superlhnd cleanup sites NRC's 
approach - allowing unlicenscd disposal sites to take wastes resulting in radiation doses to the 
public of 100 mrern/year and cancer risks to adults of 2 in 1,000 - will result in disposal sites that 
have to be cleaned up as Superfutnd and state hazardous waste cleanup sites.  
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In addition to thc list of member organizations of the Alliancc for Nuclear Accountability listed 
on page one, additional signatory organi7ations arc listed below.  

I lcart or America Northwest 
Citizens for Clean Eastern Washington 
Columbia RivcrKeeper 
David McCoy, Attorney at Law 
National Nuclear Workers for Justice 
The Radio Activist campaign 
Sierra Club, Cascade Chapter 
Washington Physicians for Social Responsibility 

Please include all organizations on your notice and co>mment lists for this and related actions.  
Please address inquiries regarding these comments to 

Gerald Pollet, JD Susan R. Gordon, 
Executive Director and General Counsel. Dircetor, 
Heart of America Northwest, and Alliancc for Nuclear Accountability 
Legal Advocates for Washington 1 914 N 34'h St 
1305 Fourth Ave. #208 Seattle, WA 99103 
Seattle, WA 98101 (206)547-3175 
(206)382-1014; fax 382-1148 

End Notes: 

'See "Analysis of what Radiation Dose Limit is Protcctive of Human Health al CERCLA Site,, (Including Review 
of dose Limits in NRC Decommissioning rule), U.S. Environmenlal Protcclion Agency. Auguist 21), 1997. aind. Sec 
NRC's Radiologicral Cnrcria For Liccnsc Tcrminaiion (see 62 FR 39058, July 21, 1997) 
" "Systeatnic jIeRdiological Aq;c-rmienl of Exemptions for Sourcc and Byproduct Materials." NUREG-1717, June 
2001, Advanced Technologies and Laboratories lnternational, Inc ("Options Paper: Excmption in 10 CFR 40 for 
<0).)5% Sourcc Material") 
"'11 40 CFR 300, The Comprchensive Environmentle; Responw. Compcn.Ation and Liability Act of 1980, as amended.  
42 USCA 9601 et seq.  
" SEE Washington Model Toxics Control Act, and implcmcn•tng rcgulaiions at Chalpter 173-140 Washington 
Administrative Code.  
"Email from Gary Comfort, Si. Project Manager. Nuclear Rcgulalory Commission. October 23. 2002. to Gerald 
Pollct. cxecutive dircctor and general counsel. Heatn of Atcrica Northwct ,and Lcg:'t Advocates for WVashington.  
"10 CFR Part 1021.331(a)and 57 ia< 15128.  

"Sections 1.2 and 2.0 "Analysis of what Radiation Dose Limit is Prot•cive of Hutir Hcallh at CFRCIA Sites 
(Including Review or dose Limits in NRC Decommissioning nilc) August 20, 1997 See Section 2 0: "Dose Limits 
in NRC's Rule are not Protectivc".  
VC1J PNNL 2001. Uranium impacts io aqmatic organisnms in Ilic Hanrord Reach of the Columbia River ate estimated to 
be above the acceptable threshold Furdhcr, environmtenhil impacts that the NRC must consider would include the 
potcntial for requiring restriction ofgroumdwater use to prevent excess dose to Ihc public l'a Facility mccis ihc 
ma'xmuni dose hlnil under the rule by adopting a closure plan or othcrwi~c restncting a larger area of groundwatei 
from use, then thcrc lius bccn a significant impact on the humnan eivironlinent.
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