IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERI C STEWART : CIVIL ACTI ON
V.

BALLY TOTAL FI TNESS : NO. 99- 3555

MEMORANDUM AND ORDER

HUTTON, J. July 20, 2000

Presently before the Court are Defendant Bally Total Fitness's
("Defendant"”) Motion for Summary Judgnent (Docket No. 12),
Plaintiff Eric Stewart's ("Plaintiff") response thereto (Docket No.
14), and Defendant's Reply Brief (Docket No. 15). For the reasons

stated hereafter, Defendant's Mdtion will be deni ed.

. BACKGROUND

Plaintiff was hired by Defendant in or about March 1995. He
received at | east two pronotions and one nerit bonis subsequent to
his hiring. On or about August 30, 1996, while still in
Defendant's enploy, Plaintiff suffered a breakdown and was
thereafter hospitalized for approxi mately one week. He was treated
for Manic Depressive Disorder and has been diagnosed as having
Bipolar Illness. At the time of his hospitalization, Plaintiff,
t hrough his father, advised Defendant of his hospitalization and
stress-rel ated breakdown. \Wen Plaintiff returned to work on or

about Cctober 2, 1996, he was denoted. At work, his colleagues



called him "psycho,” "w ldman," "schitzo," and "freak." On or
about COctober 5, 1996, three days after his denotion, Plaintiff was
suspended indefinitely. He was never recalled to work and was
term nated on or about March 31, 1997.

On or about My 21, 1997, Plaintiff miled to the Equal
Enmpl oynent Qpportunity Conmm ssion ("EEOC') a description of the
allegedly discrimnatory actions of Defendant. Said description
was recorded on a form titled "Allegations of Enploynent
Discrimnation" and which appears to be an EEQCC publication.
Plaintiff pronptly conplied with all subsequent requests nade of
him by the EECC. On or about March 31, 1999, the EECC issued a
Right to Sue Letter. (See Def.'s Mdt. for Summ J., Ex. A at 2
(handwitten note in bottommargin)). In late 1998, prior to the
i ssuance of the Right to Sue Letter, the EEOC (presunmably) revi ened
the tineliness of Plaintiff's filing. (See Pl.'s Resp. to Def.'s
Mt. for Sutm J., Ex. C of Pl.'s Affidavit (handwitten note in
bottom margin, dated 9/21/98)). Plaintiff commenced this | awsuit
in or about July 1999 and Defendant filed the instant Motion in or

about January 2000.

1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled

-2



to a judgnment as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Utimtely, the noving party bears the burden of
showng that there is an absence of evidence to support the
nonnmovi ng party’s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

fact is “material” only if it mght affect the outcone of the suit
under applicable rule of law. See id.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMWWof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cr. 1992), cert. denied, 507 U S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
guantity of the noving party’ s evidence far outweighs that of its
opponent. See id. Nonetheless, a party opposing summary judgment

nmust do nore than rest upon nere allegations, general denials, or



vague statenents. See Trap Rock Indus., Inc. v. lLocal 825, 982

F.2d 884, 890 (3d Gr. 1992). The court’s inquiry at the summary
judgnent stage is the threshold inquiry of determ ning whether
there is need for atrial--that is whether the evidence presents a
sufficient disagreenent to require subm ssion to a jury or whether
it is so one-sided that one party nust prevail as a matter of | aw

See Anderson, 477 U. S. at 250-52. |If there is sufficient evidence

to reasonably expect that a jury could return a verdict in favor of

plaintiff, that is enough to thwart inposition of sunmary j udgnent.

See id. at 248-51.

1. D SCUSSI ON

Def endants request sunmary judgnment on each of Plaintiff's

counts--(1) Count 1, Title I of the Anericans with Disabilities
Act, 42 U.S.C. 8 12101 et seq. ("ADA"); (2) Count Il, Pennsylvania

Human Relations Act, 43 Pa. Cons. Stat. Ann. 8 951 et seq.
("PHRA"); and (3) Count 111, Breach of Contract under Pennsyl vani a
Law. Wthout explanation, Defendants fail to present any argunent
what soever concerning the applicability of Federal Rule of Givi
Procedure 56 to Counts Il and I111. Therefore, the Court shal
consi der the argunments before it concerning Plaintiff's ADA claim

and not hi ng nore.

A. Whether the Court Lacks Jurisdiction over Plaintiff's ADA Caim

Def endant puts forth three argunents which attack this Court's
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ability to exercise jurisdiction over this matter; each argunent
concerns whether Plaintiff acted within the relevant statute of
limtations. Federal courts do not have jurisdiction to hear
discrimnation clains unless a tinely charge has been filed wth
the EEOC. See 42 U.S.C. § 2000e- 5(e)(1).1

Defendant first argues that Plaintiff's My 21, 1997,
subm ssion to the EEOC is not a "charge" and said subm ssion
therefore did not toll the statute of limtations. The Court
di sagrees as the formon which Plaintiff recorded his allegations
(and which appears to be a formprovided to Plaintiff by the EEQCC
states as foll ows:

Pl ease imedi ately conplete the entire formand return it to

the U S. Equal Enploynment COpportunity Comm ssion ("EECC").

Answer all questions as conpletely as possible, and attach

additional pages if needed to conplete your response(s).
| nconpl ete responses will delay further processing of your

char ge.
(Resp. in Opp. to Def.'s Mt. for Summ J., Ex A (enphasis

added)) . Additionally, Joan D. Gmntter, a Charge Receipt
Supervi sor enployed by the EECC, wote in a letter dated July 8,
1997, that the EEOC

recei ved the conpl eted questionnaire(s) which you returned to
this office. . . . [A] representative wll anal yze the
i nformation in your guestionnaire(s) and previ ous
correspondence to determ ne whether your charge should be
docket ed by the EEOC

1 It is undisputed that Pennsylvania is a deferral state within the meaning
of 42 U . S.C. § 2000e-5.
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(Pl."s Resp. to Def.'s Mt. for Summ J., Ex. B). Clearly
Plaintiff's submssion is a "charge" as that word is used in
relevant law and the EEOC guideli nes. Therefore, Defendant's
i nstant argunent is inapposite.

Def endant next contends that Plaintiff failed to file and
perfect his charge with the EEOCC within the applicabl e one hundred
and eighty day statute of limtations (as he filed an "allegation
of harassnent” with the EEOC two hundred and seven days after he
was termnated) and said failure prevents this Court from
exercising jurisdiction over the instant ADA claim (See Def.'s
Reply Br. at 2). Defendant relies on the | anguage of 42 U S. C. 8§
2000e-5(e) which states as foll ows:

A charge under this section shall be filed within one hundred

and ei ghty days after the all eged unl awful enpl oynent practice

occurred and notice of the charge (including the date, place
and ci rcunst ances of the all eged unl awful enpl oynment practice)
shal | be served upon the person against whom such charge is
made within ten days thereafter, except that in a case of an
unl awf ul enpl oynent practice with respect to which the person
aggrieved has initially instituted proceedings with a State or
| ocal agency with authority to grant or seek relief fromsuch
practice . . . , such charge shall be filed by or on behalf of

the person aggrieved within three hundred days after the
al | eged unl awf ul enpl oynent practice occurred .

42 U.S.C. § 2000e-5(e) (enphases added). |In deferral states with
wor kshari ng agreenent such as Pennsylvania, the three hundred day
filing period is available regardless of Plaintiff's failure to

effectuate a state filing. See Dubose v. District 1199C, Nat'

Uni on of Hosp. & Health Care Enpl oyees, AFSCVE, ALF-CIO No. C V. A




98- 2845, 2000 W. 760465, at *7 (E.D. Pa. June 9, 2000) (setting
forth series of cases which reach sanme deci sion).

Defendant's final argunent against jurisdiction is that
Plaintiff failed to notarize his submssion to the EECC in
derogation of federal |aw which states that "charges shall be in
writing under oath or affirmation . . . ." 42 U S.C. 8§ 2000e-5(b).
(See Def.'s Reply Br. at 3). As Defendant fails to offer any proof
that Plaintiff failed to conply with 8 2000e-5(b), the Court
refuses to rely on this bald allegation. Defendant's rel ated
argunent is that the EEOC had no jurisdiction to proceed with its
investigation due to Plaintiff's failure to notarize his charge.
Neverthel ess, as the EEOC proceeded with an investigation of
Plaintiff's charge and Defendant offers no proof that the charge
vi ol ated 8 2000e-5(b), the Court refuses to deny jurisdiction on
this basis. In light of the foregoing, the Court has jurisdiction
to consider Plaintiff's ADA claim

B. Defendant’s Argunment for Summary Judgnent on Plaintiff’s
ADA C aim

The ADA prohi bits enpl oynent di scrim nation agai nst "qualified
individuals with disabilities.”" To establish a prima facie case
under the ADA, a plaintiff nust prove that (1) he is disabled
within the neaning of the ADA, (2) that he is qualified with or
wi t hout reasonabl e accommodation, to perform the job he held or

sought, and (3) he was ternmi nated or discrimnated agai nst because
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of his disability. See Deane v. Pocono Med. Ctr., 142 F.3d 138,

142 (3d Cir. 1998). A "qualified individual with a disability" is
an individual with a disability who, with or w thout reasonable
accommodation, can perform the essential functions of the
enpl oynent position that such individual holds or desires."” 42
US C § 12111(8). That is, the individual neets the skill
experience, education, and other job-related requirenents of a
position held or desired, and who, with or wthout reasonable
accommodation, can perform the essential functions of the
enpl oynent position.

Def endant puts forth several argunent for summary judgnent on
Plaintiff's ADA claim (1) Plaintiff is not disabled within the
meani ng of the ADA as he is not substantially limted in a any
major life activity; and (2) Plaintiff did not request a reasonabl e
accommodation from Plaintiff. The Court first addresses whether
Plaintiff is disabled under the ADA

Disability is defined in three ways: (A) a physical or nental
i npai rment that substantially [imts one or nore of the major life
activities of [an] individual; (B) a record of such an inpairnent;
or (C being regarded as having such an inpairnment. 42 U S C 8§
12102(2) (A)-(C . For the purpose of the instant Mtion, Defendant
not di spute that bipolar disorder, Plaintiff's claimed disability,

constitutes a nmental inpairnent under ADA regul ations.? (See

2
§ 12102(2) (A).

The ADA defines disability to include a nental inpairnment. See 42 U.S.C.
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Def.'s Mot. for Sunm J. at 3). Defendant argues, however, that
Plaintiff's inpairnment did not substantially limt a major life
activity.

Major life activities are defined as "those basic activities
that the average person in the general popul ation can performwth
littleor nodifficulty," including "caring for onesel f, perform ng
manual tasks, walking, seeing, hearing, speaking, breathing,
| earni ng, and working." 29 CF.R 8 1630.2(i). An i npai r nent
"substantially limts" a major life activity when the person is
either "[u]lnable to performa nmajor life activity that the average
person in the general population can perform or [s]ignificantly
restricted as to the condition, manner, or duration under which an
i ndi vidual can performa particular life activity as conpared to
the condition, manner, or duration under which the average person
in the general popul ation can performthe sanme major activity. 29
CFR 8 1630.2(j)(1)-(2). EEOCC guidelines identify several
factors to assist in the determnation of whether a particular
inpairment is so severe that it is protected by the ADA: (i) the
nature and severity of the inpairnent; (ii) the expected duration
of the inpairnent; and (iii) the permanent or |ong terminpact, or
t he expected permanent or |long terminpact of or resulting fromthe

impairment. 29 CF.R 8§ 1630.2(j)(2).



In the record is the psychiatric report of Pogos H Voskani an,
MD. ("Dr. Voskanian"), dated Decenber 7, 1999. Dr. Voskani an
reports that Plaintiff

nmeets the criteria for a diagnosis of Bipolar Illness. Thisis

a chronic nental disorder . . . . One of the nobst inportant

accommodations for [Plaintiff] would be to establish a stable

wor k schedul e whi ch woul d not lead to [Plaintiff] experiencing
deprivation of sleep by having to work late in the evening.

Sl eep deprivation can lead to relapse into the manic state of

Bi polar Il1ness.

(Def."s Reply Brief, Ex. B at 12). Def endant has not presented
evidence to contradict that there are material i1ssues surrounding
whet her Plaintiff, having been diagnosed as having "chronic"
Bi polar Illness "which can present with acute exacerbations,” is
substantially limted inthe majjor |life activities of, inter alia,
sl eep and work. Upon exam nation of the evidence under the
rel evant standard, the Court concludes that a reasonable jury coul d
find in Plaintiff's favor on his ADA claim Accordingly, sumrmary
judgnent is inappropriate.

The issue whether Defendant regarded Plaintiff as having a
disability al so precludes the entry of sunmary judgnent. Defendant
argues that "[e]ven thought [P]laintiff alleged at his deposition
that he told his supervisors at [Defendant] Bally's that he
suffered from mani c depression and had a nental condition, this
evi dence does not indicate that any of [Plaintiff's] supervisors

‘perceived himas having a substantially limting inpairnment within

the nmeaning of the ADA'" (Def.'s Mot. for Summ J. at 8). Wen a
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Plaintiff states a clai munder the "regarded as" segnent of the ADA
definition of disability, 42 US C 8 12102(2)(C, he need not
prove that he is substantially limted in a magjor life activity.

See Fowl er v. Borough of Westville, CV.A No. 99-2929 (JEI), 2000

W 656232, at *6 (D.N.J. May 16, 2000). Indeed, Section C of the
ADA' s disability definition protects those individuals who are not
substantially limted in amjor life activity fromdi scrimnatory
actions but are perceived to have such a |imtation. That
Plaintiff was denoted, suspended, and ultimtely dism ssed, and
that the tenporal proximty of this sequence of events commenced
with the onset and mani festation of synptons related to his Bipol ar
Il ness, suggests to the Court that Defendant may have regarded
Plaintiff as disabled. Additionally, that Plaintiff and/or his
father disclosed Plaintiff's mnmental illness and reason for

hospitalization to Defendant and that Plaintiff returned to work

only to be taunted by his colleagues as "psycho", "w |dman,"
"freak," and "schitzo" also suggests that Defendant may have
t hought him to be disabl ed. Upon exam nation of this evidence

under the rel evant standard, the Court concludes that a reasonabl e

jury could find in Plaintiff's favor on his ADA claim Therefore,
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the entry of summary judgnent is inappropriate pursuant to the
i nedi ately foregoing anal ysis.?3

An appropriate Order foll ows.

3 As genui ne issues of material fact exist such that summary judgment is

i nappropriate, the Court need not reach Defendant's additional arguments agai nst
Plaintiff's ADA claim
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERI C STEWART : ClVIL ACTION
V.
BALLY TOTAL FI TNESS NO. 99- 3555
ORDER
AND NOW this day of July, 2000, upon consideration of

Def endant Bally Total Fitness's ("Defendant") Motion for Summary
Judgnent (Docket No. 12), Plaintiff Eric Stewart's ("Plaintiff")
response thereto (Docket No. 14), and Defendant's Reply Brief
(Docket No. 15), IT IS HEREBY ORDERED that Defendant's Mdtion is

DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.



