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LYNCH, Circuit Judge. Vincent Marino, a/k/a Ggi Portall a,

and John Patti were nenbers of La Cosa Nostra. They appeal their
convi ctions under the Racketeer I nfluenced and Corrupt Organi zati ons
statute (RICO, 18 U. S.C. 88 1961-1968 (1994 & Supp. V 1999) and t he
Violent Oinesin Aidof Racketeering statute (M CAR), 18 U.S. C. § 1959
(1994).

RI CO has proven to be a powerful weaponinthe governnent's
efforts agai nst organi zed crine. And soit was here. The governnent's
t heory described internecinewarfarew thinthe Patriarca Fam |y of La
Cosa Nostra, a group engaged in crimnal activity, including drug
distribution. The activities of the Patriarca Fam |y have been
chronicledinthis court for nore than a decade, includinginUnited

States v. Angiulo, 847 F.2d 956 (1st Cir. 1988). See also United

States v. Barone, 114 F. 3d 1284 (1st Cir. 1997); United States v.

Angiul o, 57 F.3d 38 (1st Gr. 1995); United States v. Carrozza, 4 F. 3d

70 (1st Gir. 1993); United States v. Patriarca, 948 F. 2d 789 (1st Gr.

1991); United States v. Zannino, 895 F.2d 1 (1st Cir. 1990).
The rel evant events span the years from1989 t hr ough 1994.
The Patriarca Famly fracturedintorival factions, the Sal emme facti on
and t he Carrozza facti on, each seekingto seize control. Each took
steps to elimnate nenbers of the other, by nurder or, at | east,
injury. Marino and Patti, the defendants here, were nenbers of the

Carrozza faction. They have each been sentenced to i npri sonnent for
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more than 30 years. These appeals raise a nmultitude of issues,
i ncludi ng chal l enges to jurors, evidentiary rulings, jury instructions,
and sentencing issues.
l.
The first trial of Marino and Patti ended in acquittal s on
several counts,'andtheir mstrial onthe remaining counts. Marino and
Patti argued those acquittal s forecl osed further prosecution. This

court rejected those contentions. United States v. Marino, 200 F. 3d 6

(1st Cir. 1999).

The second trial concluded with Mari no and Patti being
convicted of participatinginapattern of racketeeringactivityin
violationof RICO, 18 U.S.C. 8§ 1962(c) (substantive RI COvi ol ati on)
(Count One); conspiringto participateinapattern of racketeering
activityinviolationof 18 U S.C. § 1962(d) (R COconspiracy) (Count
Two) ; and conspiring to nurder thirteen nanmed i ndi vidual s in aid of
racketeering in violationof 18 U.S.C. § 1959 (VI CAR) (Count Three).

Patti was al so convicted of conspiring to distribute narcotics in

1 Bot h def endants were acquitted of Count Four (using and
carrying firearnsinrelationtothe conspiracy to nmurder thirteen
i ndividuals inviolationof 18 U. S. C. 8§924(c)) and Count Thirty-one
(using and carrying firearnms inrelation to the drug trafficking
conspiracy in violation of 18 U.S.C. § 924(c)). Patti was al so
acquitted of Count Fifteen (using and carryingfirearnsinrelationto

t he att enpt ed nurder of M chael Prochiloinviolationof 18 U S.C. 8§
924(c)).
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violationof 21 U.S.C. § 846. Marino was sentencedto atotal of 420
nont hs in prison, while Patti was sentenced to 360 nonths in prison.
The substanti ve Rl COand Rl COconspi racy counts requiredthe
def endants to be found guilty of at | east two racketeering acts or
predi cate acts. 18 U.S.C. § 1961(5). The jury found Marino and Patti
had comm tted the predi cate acts of conspiracy (under statelaw) to
mur der thirteen individuals, and of conspiracy (under federal law) to
sell illegal drugs in violation of 21 U S.C. § 846.
1.
Taki ng t he evi dence i n favor of the verdict, thejury could
have found the followi ng facts.?
Mari no and Patti were nenbers of the Patriarca Fam |y of La
Cosa Nostra, an organi zati on that control |l ed much of thecrineinthe
greater Boston area. 1n 1989 a conflict devel oped when a faction | ed
by Robert Carrozza, Joseph Russo, and Vincent Ferrarra began to
chal | enge Raynond Patri arca' s | eader shi p of the organi zation. In 1989
WIlliam@G asso, one of the | eaders of the Patriarca Fam |y, was kil l ed.
An attenpt was al so made t o nurder Frank Sal emre, who was at that tine
inthe Patriarca Fam |y | eadershi p. Marino was i nvol ved i nthe nurder

attempt and had reason to fear Salenmme would return the favor.

2 Much of the evidence inthis case consisted of testinony by
cooperating wi t nesses about statenents by the defendants and their
coconspirators. Qur discussion of the facts does not descri be who sai d
what t o whom but proceeds on t he assunptionthat the jury generally
credited both the witnesses and the declarants.
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I n 1991 Sal emme becane t he boss of the Partriarca Fam |y.
The conflict escalated. On one side was the |eadership of the
Patriarca Fam |y, and on the ot her side was the rival Carrozza faction,
to which Marino and Patti bel onged. Both factions wanted to col | ect
t he extortion paynentstothe Patriarca Fam |y and control its ot her
busi ness.

Ant hony G anpi, a key Carrozza facti on nenber, owned a cl ub
on Benni ngton Street i n East Boston, the site of ganbling and il egal
card ganes. Carrozza faction nenbers frequented the club. Mark
Spi sak, a Carrozza facti on nenber, worked there. Marino was seen at
| east once at the club by John Arciero, a governnment w tness.

I nthe Fall of 1993 t here was a confrontati on at the Breeds
Hll Club in East Boston when Stephen Rossetti, a Sal nme faction
nmenber, with Joseph Souza, Richard Devlin, and Richard Gllis present,
shook down G anpi. Mnths | ater, G anpi woul d kill Devlin. Rossetti
woul d di e a natural death.

Inearly 1994 Marino and Patti conspiredwith others to help
Carrozza chal | enge Sal erme’ s | eadership of the Famly. As part of the
conspi racy, G anpi, acconpani ed by Spi sak and Ni ck Patri zzi, nurdered
Devlinon March 31, 1994. Devlin had been attenpting to extort noney
fromC anpi's gam ng operations. Devlin' skillers alsoattenptedto
murder G llis. Both victinms belongedtothe Sal emme faction. The

mur der of Devlin and the attenpt to nurder GIlis took place after
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C anpi sawDevlin, Gllis, and Stephen Rossetti inthevicinity of his
cl ub, "rubberneck[ing]" himearlier inthe day. C anpi believed that
the three nen were looking to kill him

After Devlin's murder the Carrozza faction nmet nore
frequently at Cianpi's club, which becane t he center of operati ons.
The group al so st ored weapons and survei | | ance equi pment (such as ni ght
vi si on bi nocul ars) there. Marino and Patti participatedin a nunber of
t hese neetings. The group tal ked about col | ecti ng envel opes of "rent"
paynent s and t aki ng over the city once they had kil l ed Sal emme and hi s
al lies.

After the Devlin murder and bef ore August 1994, nenbers of
t he Carrozza faction, including M chael Romano, G anpi, Spisak, Ral ph
Scarpa, Enrico Ponzo, Marino, and Patti, nmet at Santarpio's, a
restaurant i n East Boston. G anpi boasted of killing Devlin and asked
who was going to do what next. The group discussed the need to
elimnate their enemes and, specifically, their planstokill Mark and
St ephen Rossetti, Gllis, and Darin Buffalino, all menbers of the
Sal eme faction. After the neeti ng Romano tol d Spi sak that Carrozza
had told Romano that he had "a lot of faith in [Marino]."

During this period, between March 31 and August, 1994, a
"peace"” neeting took place between the warring factions at Kelly's Pub
in Central Square in East Boston. Robert Luisi Jr. and Stephen

Rossetti (Sal emme facti on menbers) nmet wi th Romano (fromthe Carrozza
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faction) to di scuss Devlin's nurder and a proposed truce. Luisi and
Rossetti told Romano that the reason Devlin, Gllis, and Stephen
Rossetti had beeninthe vicinity of Cianpi's club on the day Devlin
was kil l ed was to | ook for Mari no, whomt hey suspect ed was i nvol ved in
the attenpted nurder of Salemme in 1989.

Ther e was no peace. On Septenber 1, 1994, M chael Ronmano Jr.
was nmurdered. Both Romano Jr. and his father, Romano Sr., were
Carrozza stalwarts. At a Northgate Mall neeting, the Carrozza group,
with Marino in attendance, di scussed who was responsi bl e for the
murder, andinitially focused on Joseph G ranme and Enri co Ponzo. They
al so suspected several nenbers of the Sal emme faction, including
Ci rame, Joseph Souza, David C ark, Lonni e Hilson, and Frank Sal emre.
The nmurder of Romano  Jr. intensified the warfare.

The Carrozza faction devel oped a "hit list" of peopleto
kill. Their hit I'ist included known Sal emmre facti on nenbers and t hose
bel i eved responsi bl e for killing Romano Jr. The def endants and ot hers
participatedinseveral excursions tolocate and shoot peopl e on the
hit list. The excursions started and ended at the Cianpi club.

At aneeting at the club, Arciero, Romano, Sean Cote, Scar pa,
Paul DeCol ogero, Marino, and Patti discussed aplantoKkill Sal erme at
an aut o body shop in Sonerville. They wanted both to avenge Romano' s
mur der and to take over the Patriarca Fani |y operation. At another

meeti ng, Romano, Arciero, Cote, DeCol ogero, Scarpa, G no R da, Marino,
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and Patti plannedto kill Lonnie Hilsonin Everett because Hi | son was
"with Sal enme.”

| n Sept enber 1994, Carrozza faction menbers tw ce attenpt ed
to murder Joseph Ci rame, whomRomano Sr. suspected inthe murder of
Romano Jr. The first attenpt fail ed; during the second, on Sept enber
16, Cirame was shot several times, but survived.

On Sept enber 21, 1994, Cote, whilein acar driven by Patti,
opened fire on M chael Prochilo, whowas in his ow car. Prochilo, who
was i n the Sal emme faction, had stol en drugs fromPatti. He was not
hit.

On Sept enber 25, 1994, Cote stabbed Tinothy Larry O Tool e in
t he arm because O Toole was in the Salenmme faction

On Cctober 13, 1994, several nenbers of the Carrozza faction
unsuccessful ly attenpted t o nurder St ephen Rossetti outside his hone.
This was only one of nunmerous attenpts to kill Rossetti.

On Cct ober 20, 1994, Ronmano Sr. shot and ki | | ed Joseph Souza.
Romano act ed bot h t o avenge hi s son's death and as part of the | arger
struggl e between the factions. There was no evi dence t hat Mari no was
a direct participant in Souza's nurder.

Sonetinmeinlate 1994, Marino, Patti, and Cote brokeinto a
doughnut shop in Central Square, East Boston. They stol e both cash and
guns for use by the faction and stored the guns with the cache of

weapons already at Cianpi's club.
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I naddition, at | east fromthe Fall of 1993 t hrough t he Fal |
of 1994, the Patriarca Fam |y, including Patti and Mari no, was i nvol ved
inacocainedistributionoperation. Participantsinthis operation
supplied drugs to other nmenmbers of the Patriarca Famly for
di stribution and sale, and for personal use.

.

On appeal, Marino and Patti raise anyriad of i ssues. W
list themhere in the order in which they are addressed.

(1) Perenptory Challenges to Venire: Patti clains that thetrial court
conmmttedreversible error whenit allowed the prosecutor, inviolation
of the Equal Protection and Due Process O auses, to use hi s perenptory
chal l enges to stri ke what Patti says was every Italian-Anmerican
surnanmed juror fromthe jury.

(2) Exclusion of Wtnesses: Marino clains that the district court
viol ated his Si xth Amendnent right to present a defense when it refused
toallowhimto call certainw tnesses to i npeach the testinony of
prosecution w tnesses.

(3) Coconspirators' Statenents: Marino and Patti chall enge the
adm ssi on of coconspirator statenents admtted pursuant to Federal Rul e
of Evidence 801(d)(2)(E), because they claimthe declarants were
menbers of awarring faction and so coul d not be their coconspirators

within the neaning of the Rule.
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(4) RICOEnterprise: Marino attacks the sufficiency of the evidenceto
establ i sh the requi site nexus under 18 U. S. C. § 1962(c) between t he
all eged enterprise-- the Patriarca Famly -- and t he predi cate act --
the drug trafficking conspiracy.

(5) Jury Instructions: Marino appeal s several of thetrial court's jury
i nstructions:

(a) Massachusetts Law, Al di ng and Abetting a Conspiracy -- Marino
says that the court erredininstructingthe jury about aiding and
abetting a conspi racy because Massachusetts | awdoes not recogni ze t he
crime of aiding and abetting a conspiracy.

(b) Multipl e-Cbject Conspiracy -- Marino contends that the court
di | uted t he governnent' s burden of proof by instructingthe jury that
he could be found guilty of the conspiracy to nurder thirteen
i ndividual s if he agreed to nurder at | east one of themand had t he
foresight or knowl edge of the broader scope of the conspiracy.

(c) Unanimty Instruction-- Mari no argues that the court shoul d
have instructed the jury that it had to be unani nous about whi ch of the
thirteen people Marino agreed to nurder.

(d) I'nstructions on El enents of Substantive RICOViol ation --
Mari no chal l enges thetrial court'sinstructions astothree el enents
of RICO the "enpl oyed or associ ated with" el enment, the "conduct and
participateinthe conduct of the affairs of the enterprise" el ement,

and the interstate comerce el enent.
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(e) Rejected Instructionon Credibility of Rule 801(d)(2)(E)
Decl arants -- Marino argues that the court erredwhenit refusedto
instruct the jury on assessing the credibility of nontestifying
decl arant s whose testi nmony was adm tted pursuant to an exceptiontothe
hearsay rul e.
(6) Sentencing Issues: Marino makes two chall enges to his sentence.

(a) Consideration of Souza's Murder -- Mari no argues t hat the
sent enci ng court shoul d not have taken i nt o account the nurder of Souza
when sent enci ng him because the jury di d not specifically find beyond
a reasonabl e doubt that Marino participatedinthe nmurder of Souza, but
rat her found t hat he conspired to nurder thirteen naned i ndi vi dual s,
i ncl udi ng Souza.

(b) Apprendi Error -- Marino attacks his sentence because he

claims it violated the Suprenme Court's holding inApprendi v. New

Jersey, 530 U. S. 466 (2000).

(7) Doubl e Jeopardy: Marino argues that his sentence viol ated the

Doubl e Jeopardy O ause because he was sentenced for both a substanti ve

RI COvi ol ati on and a Rl COconspi racy, and because t he VI CARvi ol ati on

is a |l esser included offense of the substantive RICO violation.
Def endants have been very ably represented but their

argunents do not prevail. W outline some of the significant rulings

of law in this opinion.
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1) We hold on the facts of this case that statenents made by
def endants' fell ownenbers of alarger conspiracy in furtherance of
that | arger conspiracy are adm ssi bl e as coconspi rat or statenents under
Rul e 801(d) (2) (E), even when t he decl arants are nenbers of an opposi ng
faction fighting over control of the |arger conspiracy.

2) We interpret the "through a pattern of racketeering activity"
requi rement under RICO and hold that a sufficient nexus for the
pur poses of a substantive RICOviol ati on under 18 U.S. C. § 1962(c)
exi sts between the racketeering acts and the enterprise when the
def endant was able to commt the predicate acts by neans of, by
consequence of, by reason of, by the agency of, or by the
instrunentality of his nembership in the enterprise.

3) W holdthat the jurisdictional requirenent of both Rl COand VI CAR
require only that the crime have sone effect on interstate commerce.
4) W hol d that a substantive RICOviolation under 18 U.S. C. § 1962(c)
and a RI CO conspiracy under 18 U.S.C. 8 1962(d) are not the sane
of fense for the purposes of doubl e j eopardy anal ysis, and can therefore
be puni shed separately.

We address each issue in turn.

1. Perenptory Challenges to Venire

(Patti)
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Patti contends that the prosecutor's use of four perenptory
challenges toelimnate Italian-Amrerican surnaned i ndi vi dual s fromt he
jury viol ated t he constitutional guarantee of equal protection. Batson
v. Kentucky, 476 U.S. 79, 89 (1986). More specifically, he clainsthat
the district court's failureto hold ahearingtoinquireintothe
prosecutor's use of the perenptory chall enges was erroneous.

During voir dire, the governnment used its perenptory
chal | enges on Bradl ey Cordeiro, Alexander |Innanmorati, Jacquelyn
Mascetta, and WIlliam Rosati. The defendant objected to these
perenptory chal |l enges stating that the government was trying to
elimnate all Italian-Amrerican surnamed individuals fromthe jury. The
trial court overruled the objection.

Since Batson it has been cl ear that crim nal def endants may
assert aright tojury selection procedures that forbidthe governnment
fromelimnating "potential jurors solely on account of their race.”
Id. at 89. Batson established athree-part framework to ascertain
whet her the prosecuti on enpl oyed a race-based perenptory strike. [d.
at 96-98. Inthe first step, the defendant nust make a prima facie
showi ng that the stri ke appeared di scrimnatory. If suchashowngis
nmade, the burden shifts to the governnent, whi ch nmust advance a neutral
expl anation for the strike. Lastly, thedistrict court nust "determ ne
i f the def endant has est abl i shed purposeful discrimnation” or if the

governnment's explanation is valid. 1d. at 98.
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To make a prima faci e showi ng, the def endant nmust showt hat
the stri ke was used on a juror whois a nenber of a "cogni zabl e .
group, " Angiul o, 847 F. 2d at 984, that "[has] been or [is] currently

subjectedto discrimnatory treatnent.” United States v. Bucci, 839

F.2d 825, 833 (1st Gr. 1988).3% The question i s not whet her nenbers of
t he rel evant group see thensel ves as part of a separate group, but
rat her "whet her others, by treating those peopl e unequal Iy, put themin
a distinct group.” 1d. (enphasis omtted). Whether such a group
existsis aquestionof fact. [d. |In both Angiulo andBucci, this
court rejectedBatson clainms onthe basis that there was no evi dence
t hat Italian-Anericans were such a group. Angi ul o, 847 F. 2d at 984;
Bucci, 839 F.2d at 833. So too here.

Patti's claimfails for two reasons. First, he did not show
that Italian-Anericans or Italian-American surnaned peopl e are a group
that faced or faces systematic discrimnation. Second, he di d not show

that the chal l enged jurors were in fact Italian-Anericans or even t hat

3 Angi ul 0 al so hel d that "to make out aprima facie case of
pur posef ul di scri mnati on under Bat son, t he def endant s must be nenbers
of the ethnic or racial group that they contend was di scri ni nated
agai nst by the governnent." 847 F. 2d at 984; see al so Bucci, 839 F. 2d
at 833 n.12 ("W al so note that neither appel | ant presented evi dence
that 'he is a nenber of [the Italian-Anmerican] group."'" (quoting
Bat son, 476 U. S. at 96) (alterationinoriginal)). Thisruleis no
| onger good | aw. See Powers v. Ohio, 499 U. S. 400, 415 (1991) ("[A]
defendant inacrimnal case canraisethethird-party equal protection
cl ai ns of jurors excluded by t he prosecuti on because of their race.");
see al so Chakoui an v. Mdran, 975 F. 2d 931, 932-34 (1st Cir. 1992)
(di scussing the effect of Powers).
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all their surnanes were ltalian-American. United States v. Sgro, 816

F.2d 30, 33 (1st Cir. 1987) ("[ Defendant] of fered no evi dence show ng
what surnanes are 'Italian-Amrerican' or denonstratingthe relationship
bet ween surnanes and ethnicity."). Because Patti failedto mke a

prima faci e show ng, thedistrict court acted appropriately in not

hol di ng a hearing on the matter. See Bucci, 839 F.2d at 832.

2. Exclusion of Wtnesses

(Mari no)

Marino argues that thetrial court'srefusal toallowhimto
call particular witnesses to i npeach the testinony of prosecution
wi t nesses viol ated his Si xth Amendnent right to present a defense. The
court didnot allowhimto call Trooper M chael Grassia, John Mele's
rel atives, Anthony Penta, or Everett Frazier toinpeachthe testinony
of John Mele and Mark Spisak.

Mel e was t he governnment' s primary witness as to Marino's
i nvol venent inthe 1989 attenpted nurder of Frank Sal emme -- one of the
al | eged RICOpredicate acts. The defense clains that "Ml e attenpted
t o pai nt hinself as a nonviol ent md-|evel drug deal er who never really
made any noney; and, who was recruited at the last second to
participateinthe Sal etme shooting in 1989, agreei ng only because he
was hitching his wagon to the defendant." The defense sought to

i npeach Mel e by showi ng t hat he was a vi ol ent, high-level, very wealt hy

-16-



drug deal er. Marino sought to introduce the testinony of Trooper
Grassia that when he questioned Mele in 1987 about weapons and
bul | et proof vests seized fromMel e's apartnent, Mel e sai d he kept t he
weapons t o use when he st ol e cocai ne or noney fromot her drug deal ers.
Mari no al so sought to i ntroduce the testinony of Mel e' s rel ati ves about
Mel e' s accumul ati on of weapons and weal th. | n addition, Marino sought
t he testi nony of Anthony Penta t hat Mel e attacked and al nost killed him
over jewel ry which Mel e bel i eved Penta had stolen fromhim Thetrial
court excluded the testinony of these wi tnesses as nere i npeachnent of
Mel e's testinony, not in conpliance with Fed. R Evid. 608(b).

The ot her excl uded testinony went to t he i npeachnment of Mark
Spi sak, whotestifiedfor the governnent that he wasinthe car with
Ant hony G anpi when G anpi fired fatal shots at Devlin. Marino sought
tointroduce the testinony of Everett Frazier, Spisak's nephew, to
testify that Spisak had told hi mthat he shot Devlin hinmself. The
trial judge excluded the Frazier testinony as acollateral matter used
only for inpeachnent.

We revi ewquestions of adm ssibility of evidence for abuse

of discretion. United States v. Glbert, 181 F. 3d 152, 160 (1st Cir.

1999). We find none here. The evidence falls intothe category of
i mpeachnment of a witness on a collateral matter through extrinsic
evi dence. Cenerally, aparty nay not present such evi dence. United

States v. Beauchanp, 986 F.2d 1, 3 (1st Cir. 1993). A matter is
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collateral if "the matter itself isnot relevant inthelitigationto
establish afact of consequence, i.e., not relevant for a purpose ot her
than nmere contradi ction of thein-court testinony of the witness." 1d.

at 4 (quoting 1McCorm ck on Evi dence 169 (4th ed. 1992)) (internal

quotation marks omtted). Whether sonethingiscollateral iswthin

the di scretionof thetrial judge. United States v. Milinelli-Navas,

111 F.3d 983, 988 (1st Cir. 1997).

Nevert hel ess, extrinsic evidence to disprove afact testified
to by a witness may be adm ssible if the trial judge deens that it
satisfies the Rul e 403 bal ancing test andit is not excl uded by anot her
rule. One suchruleof exclusionis Rule 608(b): "Specificinstances
of the conduct of a w tness, for the purpose of attacki ng or supporting
the witness' credibility, other than convictionof crime. . . may not
be proved by extrinsic evidence." Sone of the profferedtesti nony went
to the conduct of the wi tnesses and so was properly excl uded under Rul e
608(b). Astotherest, thetrial judge did not abuse his discretion
in concluding that it was collateral.

Grassi a's proposed testi nony woul d have been about Mel e's
position as a drug deal er, which was not rel evant to Marino's guilt or
i nnocence. The sanme was true of the evidence fromMele's rel atives.
Simlarly, Frazier's testinony as to who nurdered Devlin coul d be

vi ewed as col lateral. Marino was not accused of murdering Devlin.
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Exactly who killed Devlin (that is, G anpi or Spisak) was not at i ssue
so long as the person was part of the charged conspiracy.
Finally, Mel e was extensively cross-exam ned on t he fact t hat
he was a drug deal er, that he was arrested and hi s apartnent searched,
t hat he kept weapons inthis apartnent, that he owned property, and
t hat he fought with Penta over the stolenjewelry. Spisak was al so
cross-exam ned about hisroleinthe nurder of Devlin. There was no

violation of a constitutional right to cross-exani ne.

3. Coconspirators' Statenents (Rule 801(d)(2)(E))

(Marino and Patti)

Mari no and Patti both argue that the district court erred
when it adm tted hearsay evidence based on the coconspirators'
statenments exceptiontothe hearsay rule. Fed. R Evid. 801(d)(2)(E).
Specifically, they object tothe adm ssi on of authori zed surveill ance
t ape recordi ngs of a Decenber 11, 1991 conversati on between Frank
Sal emme, Nat al e Ri chi chi, and Kennet h Guari no whi ch took pl ace at a
Hilton hotel (the "Hilton tapes”). The conversati on was a gener al
di scussi on about the Patriarca Famly and its business: the nmenbers of
the Fam |y, the structure, and the activities of the organi zati on. The
gover nment used the tapes to showthat the Patri arca Fam |y exi sted and
that it engagedinillegal activities. The defensetheoryis that the

t hree men whose conversation was recorded were part of the rival
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Sal emme faction and so coul d hardly be t he def endants’' coconspirators,
and therefore the evidence is inadm ssible.

| n addi tion, Mari no contends t hat stat enments nade by Bobby
Lui si Sr. and St ephen Rossetti (introduced through the testinony of
Mar k Spi sak and Jerry Matricia) were i nadm ssi bl e on t he sane grounds.
It isunclear towhichstatenents Marinoisreferring; it appears that
he nmeans st at enent s made by Lui si and Rossetti that the reason Devlin,
Rossetti, and Glliswereinthe area of G anpi's club the night G anpi
shot Devlinwasto kill Marinoinretaliationfor his attenpted nurder
of Sal enme in 1989, and not to kill G anpi (as G anpi believed). These
Lui si and Rossetti statenents were nmade during a nmeeting between
representatives of the two facti ons who were tryingto ease the tension
in the factional dispute.

Under Rul e 801(d)(2)(E), "a statenment by a coconspirator of
a party during the course and in furtherance of the conspiracy” i s not
hearsay. Patti and Marino argue that because t he st at enents wer e nade
by nmenbers of a faction whichwas at war with their faction, there was
no unity of interest betweenthem sothe statenents coul d not have
been made by coconspirators.

Thi s argunent rai ses i ssues of | awand of fact. W review
thetrial court's determ nationthat statenments were coconspirator

st at ements under the clear error standard. United States v. Myji ca-

Baez, 229 F. 3d 292, 304 (1st Gr. 2000), cert. denied, 121 S. Ct. 2215
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(2001). To admit a statenent under the coconspirator exception, the
gover nnment nmust show by a preponderance of the evidence that the
def endant and decl arant were in the sanme conspiracy, and that the
statenment was nmade "during the course and in furtherance of the

conspiracy." Bourjaily v. United States, 483 U. S. 171, 175 (1987)

(quoting Fed. R Evid. 801(d)(2)(E)); United States v. G anpaglia, 628

F.2d 632, 638 (1st Cir. 1980). The rule is that
[a]s long as it is shown that a party, having joined a
conspiracy, is aware of the conspiracy's features and
general ains, statenments pertainingto the details of plans
to further the conspiracy can be adm tted agai nst the party
evenif the party does not have specific know edge of the
acts spoken of.
Angi ul 0o, 847 F.2d at 969. In addition, the inproper adm ssion of such
testinmony is subject to harm ess error anal ysis.

Whi | e def endant s’ ar gunent s nake sone sense, they run af oul
of well established|awabout adm ssi on of coconspirators' statenents.
To the extent that defendants seek to establish alegal principlethat
menbers of warring factions withinan unbrella conspiracy necessarily
| ack the unity of interest to be conspirators in the unbrella
conspiracy, we reject that principle. Defendants may si multaneously be
menbers of two conspiracies. W have already rul ed that another

conspiracy, |arger than the one charged at trial, may provi de t he basi s

for the adm ssion of the coconspirator's statenents. See United States

v. Il nnanorati, 996 F. 2d 456, 486 (1st G r. 1993) ("Wether this was a

separate conspiracy or part of thelarger . . . conspiracy makes no
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difference so far as the adm ssibility of the statenent . . . is

concerned."); seealsoUnited States v. Ggante, 166 F. 3d 75, 82 (2d

Cir. 1999); United States v. Orena, 32 F.3d 704, 713 (2d Cir. 1994).

Her e t here was anpl e evi dence of just such anot her conspiracy
--the PatriarcaFam |y, wit large, andits drug deal i ng, extortion,
and ot her crimnal activities. O her caselawfromthis court, as
not ed before, recogni zed t he exi stence of that crim nal conspiracy.

See, e.g., Angiulo, 847 F.2d 956. The H |l ton tapes di scussi ons were in

furtherance of that conspiracy. The defendants rely on G gante, which
states that "organi zed cri me nenber shi p al one" does not sufficeto
establish aconspiracy. 166 F.3d at 83. That is true, but that is not
t he situation here. I n G gante t he supposed coconspirators were
menbers of different mafia famlies which had different goals, whilein
this case, the decl arants and t he def endants were part of the sane
Fam |y which shared common goal s.

Inthis context, the nore inportant questionis whether the
statenments made were "in furtherance of" the conspiracy of whi ch both
def endant s and decl arant s wer e nenber s and whet her t he statenments were
rel evant. Under this aspect of the test, the Luisi and Rossetti
statenents are a closer matter. Their statenents concerned the
factional dispute. If these were sinply statenents by rival faction
menber s about the factional dispute, defendants woul d have a stronger

argunment that the statenments were not made in furtherance of a
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conspiracy to which they bel onged. But context is inportant. The
st at enment s wer e made by nenbers of the Sal enme factionto Romano, a
menber of the Carrozza faction, during a peace neeti ng between the two
factions to seeif the conflict could be settled. The internecine
war f are was upsetting t he busi ness and sappi ng away t he energi es of the
Patriarca Fam |y enterprise. The nurders were bad for busi ness and t he
Fam |y had an interest in stopping them In this context, the
statenments were made i n furtherance of and in the course of a conmon
conspiracy.

Marino al so makes a fl eeti ng argunent t hat he was an out si der
tothe Patriarca Famly, and only connectedto it tangentially through
Carrozza. |f Marino was not part of the Patriarca Fam |y conspiracy,
t he coconspirator statenents woul d not be adm ssi bl e agai nst him

Under United States v. Petrozziello, 548 F.2d 20, 23 (1st G r. 1977),

the district court was required to find by a preponderance of the
evi dence t hat t he def endants and t he decl arant s were coconspi rat ors and
t hat the statenents were made i n furtherance of the conspiracy. The
district court didnmake suchafinding. Wereviewfor clear error,

Mbj i ca-Baez, 229 F. 3d at 304, and we fi nd none. Both Mari no and Patti

were at the Santarpi o' s restaurant neeting where nenbers of the
Carrozza faction pl anned nurders of the Sal emme faction. It was not

clear error to reject Marino's argunent that he was an outsider.
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4. RICO Enterprise

(Marino)

Mari no argues t hat t he evi dence was not sufficient to show
t hat one of the predicate acts for whi ch he was convi cted anounted to
"conduct[ing] or participat[ing] . . . in the conduct of [the]
enterprise' s affairs through a pattern of racketeering activity" as
requi red under 18 U. S. C. § 1962(c), which defi nes a substantive Rl CO
violation. The predicate act in questionwas a 1994 drug trafficking
conspiracy with Romano Sr., Patti, Scarpa, and G anpi, all of whomwere
Carrozza faction nenmbers. RICOrequires two predicate acts and
Marino's effort here is to knock out one of the two.

Mari no, using the common shorthand phrase, says there was not
a sufficient "nexus" between the drug trafficking conspiracy andthe
enterprise, the Patriarca Fam|ly. He argues that t here was no evi dence
t hat this drug conspiracy was part of the Patriarca Fam |y operati on,
that the profits were shared with the Fam |y, that the drug conspiracy
sonehow furthered the Famly, that Carrozza as head of the facti on had
anythingto dow ththe drug conspiracy, or that by virtue of whatever
position Marino had inthe Fam |y he was enabled to comm t the drug
conspiracy. In sum he says there was no evidence that the drug
conspi racy was anyt hi ng ot her than a freel ance operation unrelated to

the Patriarca Fam ly.
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Marino' s argument rai ses the i ssue of what standards are used
t o eval uat e whet her a suffici ent nexus has been shown for t he purposes
of 18 U . S.C. § 1962(c). The statutory |anguage at issue is:

It shall be unlawful for any person enployed by or
associated with any enterpri se engaged in, or the activities
of which affect, interstate or forei gn comrerce, to conduct
or participate, directly or indirectly, inthe conduct of
such enterprise's affairsthrough a pattern of racketeering
activity or collection of unlawful debt.

18 U.S.C. §1962(c) (enphasis added). The focus of Marino's argunent
is on the "through a pattern of racketeering activity" phrase.
It is clear that by using the word "through,"” Congress
i nt ended sone connecti on bet ween t he def endant' s predi cate acts and t he
enterprise. The question before us is whether Marino participatedin
t he operations of the Patriarca Fam | ythrough the drug trafficking
conspiracy. Black's LawD ctionary defines the word "through" as "[b]y

means of , i n consequence of, by reason of." Black's LawDictionary

1481 (6th ed. 1990). The Oxford English Dictionary defines "t hrough”
as meani ng, anong ot her things, "[i]ndicating nmedi um neans, agency or
instrunment: By nmeans of, by the action of . . . . By the

instrumental ity of. "4 XVI11 Oxford English Dictionary 11 (2d ed. 1989).

4 Provi ng t hat sone t hi ngs renai n constant i n human nature, the
first historic exanpleinthe Ox<ford English Dictionary of this use of
t he word "t hrough" cones fromthe Li ndi sfarne Gospel s, Luke 17:1, circa
950. The nodern transl ation of this passage fromLuke is entitled The
Treat ment of O fences, and reads "[t] hen he said unto the di sciples, It
i s inmpossiblebut that offences will cone: but woe unto him through
whom t hey conme." Luke 17:1 (King Janes).
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Each of these phrases offers a way of proving the participation or
conduct was "t hrough a pattern of racketeering activity.” Asufficient
nexus or rel ati onshi p exi sts between t he racketeering acts and t he
enterpriseif the defendant was ableto commt the predicate acts by
means of , by consequence of , by reason of, by t he agency of, or by the
instrumentality of his association with the enterprise.

The requi renment "t hrough a pattern of racketeering activity"
has been nmet in several situations. Wen the defendant uses his
position in the enterprise to commt the racketeering acts, the

"through” requirenment is fulfilled. See, e.qg., United States v. G ubb,

11 F. 3d 426, 439-40 (4th Cir. 1993) ("the affairs of the enterprise
wer e conduct ed t hrough a pattern of racketeering activities" because
"the record show ed] beyond doubt that the power and prestige of
[ def endant ' s] of fi ce pl aced hi min a positionto performthe discrete,
corrupt and fraudul ent acts of whi ch he was convi ct ed and whi ch nmake up

the RICOpredicate offenses"); United States v. Ruiz, 905 F. 2d 499, 504

(1st Cir. 1990) (hol ding that sufficient relationship between the
predi cate acts and t he enterpri se exi sted where defendant' s ability to
commt thecrinmes was "inextricably intertwinedwth his authority and
activities as an enpl oyee of [the police departnent]”). In addition,
when t he resources, property, or facilities of the enterprise are used
by the defendant to commit the predicate acts, the "through”

requirement is fulfilled. See, e.qg., Gubb, 11 F.3d at 439
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("[Clonsideringthe fact that [ defendant] physically used his judicial
office. . . i.e. the tel ephones and t he physical officeitself .

a sufficient nexus is established."); Ruiz, 905 F. 2d at 504 (use of
enterprise resources such as data and i nside information contributedto

establishing a sufficient nexus); United States v. Carter, 721 F. 2d

1514, 1527 (11th Gr. 1984) (use of adairy farm s | and, enpl oyees, and
of ficeindrug snuggling created a nexus between t he snuggl i ng and t he

farm; United States v. Webster, 669 F. 2d 185 (4th Cir. 1982) (help

fromcl ub enpl oyees and use of cl ub tel ephone and property established
sufficient nexus between enterprise and racketeering activity).

It is not necessary to make other showings in order to
fulfill the "through” requirenent. It is unnecessary for the pattern
of racketeeringto have benefitted the enterpriseinany way. G ubb,
11 F. 3d at 439. The pattern of racketeering activity does not haveto

"af fect the everyday operations of the enterprise,"United States v.

Starrett, 55 F. 3d 1525, 1542 (11th Cr. 1995), and t he def endant need
not have channel ed t he proceeds of the racketeering activity intothe

enterprise. United States v. Kovic, 684 F. 2d 512, 517 (7th Gr. 1982).

The evi dence here was sufficient to neet the "through”
requi rement connectingthe predicate act tothe enterprise. Jurors,
m ndf ul of the adage t hat you are known by t he conpany you keep, coul d
easily infer that the drug conspiracy had a sufficient nexus tothe

Patriarca Famly. AlIl of Marino's fellow drug conspirators were
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Carrozza faction nenbers, and C anpi owned t he cl ub where t he nenbers
t ended t o hang out and store their drugs. The conspirators supplied
drugs to each other for distributionto custonmers and gave free cocai ne
to nenbers of the Famly to reward themfor shootings. Further,
coconspi rat or Romano handl ed t hi ngs for both Carrozza and Joseph Russo,
a capo and forner consigliere of the Fam |ly. Ronmano used the nanes of
Carrozza and Russo to col | ect noney for cocaine distribution. Thisis
but the clearest exanple of the conspirators' positions in the
Patriarca Famly facilitating their comm ssion of the drug trafficking
conspiracy.

We reject Marino's argunent.

5. Jury lInstructions

(Mari no)
Mari no nakes five separate clains that thetrial court erred
initsinstructionstothejury. Normally, aclaimof juryinstruction

error isreviewed de novo. United States v. Whodward, 149 F. 3d 46, 68-

69 (1st Cir. 1998). When no proposed i nstructions are gi ven, and no
obj ectionis nmade, the standard of reviewfor thejury instructionsis

plainerror. United States v. Crochiere, 129 F. 3d 233, 237 (1st Gr.

1997). WMarino objectedto all but one of thejury instructions which
he nowchal | enges. He di d not nake an objectiontothetrial court's

instruction onthe predi cate act of conspiracy to nurder thirteen naned
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i ndi vi dual s based on his concerns for juror unanimty, so we revi ew

that claimfor plain error.

a. Massachusetts Law, Aiding and Abetting a Conspiracy Instruction
Abrief descriptionof therelationship between state and

federal crimnal | awunder RICOand VI CARi s necessary t o under st and

thisissue. Under RICO a "racketeering act" nay be a predi cate act

whi ch i s chargeabl e under either certain enunerated federal statutes or

under state law, as foll ows:

"racketeering activity" neans (A) any act or threat
i nvol vi ng mur der, ki dnappi ng, ganbli ng, arson, robbery,
bri bery, extortion, dealinginobscene matter, or dealingin
a controll ed substance or |isted chemical . . . whichis
char geabl e under State | awand puni shabl e by i npri sonnent
for nore than one year; (B) any act which is indictable
under any of the follow ng provisions of title 18, United
St at es Code .

18 U.S.C. §1961(1). Asto VICAR, it provides for the puni shment of

anyone who:

as consideration for the recei pt of, or as consi deration for
a proni se or agreenent to pay, anything of pecuniary val ue
froman enterprise engaged i n racketeering activity, or for
pur pose of gai ning entrance to or mai ntai ni ng or i ncreasing
positioninanenterprise engagedin racketeeringactivity,
mur ders, ki dnaps, nai ns, assaults wi th a danger ous weapon,
commts assault resultingin serious bodily injury upon, or
threatens to conmt a crinme of violence against any
i ndividual in violation of the | aws of any State or the
United States, or attenpts or conspires so to do .

18 U.S.C. § 1959(a).
Her e one of the predi cate acts (racketeering act B) i nvol ved

aviolationof federal law-- a conspiracy tosell illegal drugsin
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violation of 21 U . S.C. §8 846. This argunent concerns the other
predi cat e act (racketeering act A-1), aconspiracy to nurder thirteen
individuals in violation of state | aw.

Mari no argues that the court erroneously chargedthe jury
t hat he coul d be found guilty of the predicate crine of conspiracy to
murder if he was found to be aiding and abetting the conspiracy.
Mari no cl ai s t hat because t he predi cate act of conspiracy to nurder is
a state law crinme, and because Massachusetts state | aw has never
recogni zed as a theory of liability the aiding and abetting of a
conspiracy, the trial court erred.

Two i nstructions on ai di ng and abetti ng a conspiracy were
gi ven, and Mari no objectedto both instructions. First, the court
instructed the jury on Count One -- the substantive RICOviol ation
under 18 U. S. C. § 1962(c); second, the court instructed the jury on
Counts Three and Fourteen -- the VICAR violations.

As tothefirst, the court didnot expressly link aidingand
abetting to conspiracy, but rather stated that the defendant coul d be
found guilty of the substantive RICOviolation, if thejury found that
he "comm tted, or ai ded and abetted t he conm ssi on of, at | east two

acts of racketeering." As astatenment of federal law, thisis plainly
correct. Aiding and abettingliabilityisinherent inevery federal

substantivecrime. United States v. Sanchez, 917 F. 2d 607, 611 ( 1st

Cir. 1990).
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In the second instance the court instructed the jury that

[t]o establish a violation of the charge conm tting or
ai ding and abetting aviolent crimeinaidof racketeering,
as charged in Counts 3 and 14 of the indictnent, the
gover nment nust prove the foll ow ng beyond a reasonabl e
doubt: . . . third, that the defendant comm tted, or ai ded
and abetted the all eged crine of violence, that is, the
conspiracy to nurder, assault wth a danger ous weapon, or
attenmpted nmurder, in violation of state | aw.

Here the court clearly instructedthe jury on ai ding and abetting a

conspiracy to nurder, which conspiracy was a state |aw crine.
Sone courts have heldthat it i s not necessary for adistrict

court toinstruct thejury on each el enent of the state | awcri ne which

is used as a predicate act ina RICOprosecution. United States v.

Wat chnmaker, 761 F. 2d 1459, 1469 (11th Cir. 1985); United States v.

Bagaric, 706 F. 2d 42, 62-63 (2d Cir. 1983). These courts have stated
that "[ulnder RICO. . . state offenses are included by generic
designation." Bagaric, 706 F.2d at 62. But for a crine to be
char geabl e under state |l aw, it nust at | east exi st under state | aw

See United States v. Carrillo, 229 F. 3d 177, 184-86 (2d Cir.), cert.

deni ed sub nom Ccasio v. United States, 531 U S. 1026 (2000); Bagari c,

706 F.2d at 63 (if "the racketeering act is not prohibitedat all under
state law' it may not serve as a predi cate act for RICOpurposes). If,
as Marino argues, ai ding and abetting a conspiracy is not acrinethat
can be charged under Massachusetts statelaw, it follows that ajury

instruction to this effect is erroneous.
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Mari no argues that because Massachusetts courts have
"recogni zed the fundanmental distinctions between acconplice and
conspiratorial liability," they woul d not recogni ze the cri ne of aiding
and abetting a conspiracy. It is true that Massachusetts | aw
acknowl edges the difference between acconplice liability and
conspiratorial liability, i.e., that by ai ding and abetting a crine one
does not automatically beconme a coconspirator because one i s not

necessarily part of the conspiratorial agreenent (the key to the crine

of conspiracy). Commpnwealth v. Cook, 10 Mass. App. Ct. 668, 411
N. E. 2d 1326, 1330-32 (1980).

The Massachusetts ai di ng and abetting statute reads: "Woever
ai ds inthe conm ssion of afelony, or is accessory thereto before the
fact by counselling, hiring or otherw se procuring such felony to be
conmm tted, shall be puni shed i nthe nanner provided for the puni shrent
of the principal felon.”™ Mass. Gen. Laws ch. 274, 8 2. Just like the
federal statute for aiding and abetting, the Massachusetts stat ute does
not create a separate of fense, but rat her makes t hose who ai ded and
abetted in the conmm ssion of a crinme punishable as principals.?

Commonweal th v. Perry, 357 Mass. 149, 256 N. E. 2d 745, 747 (1970);

Sanchez, 917 F.2d at 611. Because the Massachusetts ai di ng and

5 The federal statute for aiding and abetting has very sim | ar
| anguage to t he Massachusetts statute. It reads: " Whoever commts an
of fense against the United states or aids, abets, counsels,
commands, induces or procures its conm ssion, is punishable as
a principal." 18 U S.C § 2(a).
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abetting statuteis astatute of general application, it appliestothe
crime of conspiracy, just asit applies to any other offense, such as
robbery, unless thereis aspecificreasonwhy it should not applyto
conspiracy.

No such reason is foundin the federal anal ogue. Federal | aw
allows for the crime of aiding and abetting a conspiracy. United

States v. Oeto, 37 F.3d 739, 751 (1st Cir. 1994). Federal courts and

comment at ors have stated t he concern that without arul e which all ows
for conviction for aiding and abetting a conspiracy, people who
knowi ngly help anillegal conspiracy woul d go unpuni shed. United

States v. Galiffa, 734 F. 2d 306, 310-11 (7th GCir. 1984); 2 W LaFave &

A. Scott, Substantive Crimnal Law 8 6.4, at 75-76 (1986).

The only Massachusetts source t hat arguabl y suggest s t hat
Massachusetts | aw woul d not be open to a conviction of aiding and
abetting a conspiracy i sCook, 411 N. E. 2d at 1330-32. |In Cook, the
st at e appeal s court hel d t hat a def endant cannot be found guilty of a
conspiracy if he was sinply found to have ai ded and abetted in the
commi ssion of the substantivecrime. 1d. This questionis different
fromthe question of whether one may ai d and abet the conspiracy
itself. Furthernore, inCook there was only sufficient evidenceto
showt hat t he def endant hel ped anot her after the conpl etion of the

crime, or at the scene of the crinme. 1d. at 1329. There was no
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evi dence t hat he knew about the conspiracy or the planto commit the

crime. | d.

Under Massachusetts |l aw, to prove a defendant guilty of
ai ding and abetting a crine, the state nust prove that "someone
commtted the prohibited act, and that t he defendant intentionally
assi sted the principal inthe comm ssionof thecrime while sharingthe

mental staterequired for that crime."” Commonwealth v. Filos, 420

Mass. 348, 649 N. E. 2d 1085, 1089 (1995). Just as under federal |aw, a
def endant can only be convi cted of ai ding and abetting a conspiracy if
he knew about the conspiracy. There is no Massachusetts case t hat
prevents a def endant frombei ng convi cted of ai di ng and abetting a
conspiracy to nurder when t he def endant knew about t he conspi racy or
t he agreenent to conspire.

Onits face t he Massachusetts ai di ng and abetting statute
appliestoall crinmes, andthereis nothingin Massachusetts | awt hat
counsel s agai nst the application of the statute to the crine of
conspiracy to nurder, where there is evidence that the def endant knew
of the conspiracy. W cannot say that the jury instruction on aiding
and abetting a state |law conspiracy in this case was erroneous.
b. Multiple-Object Conspiracy Instruction

Marino clainms that the trial court's charge to the jury
concer ni ng racket eeri ng act A-1, whi ch charged hi mwi th conspiringwth

others tonurder thirteen naned i ndividual sinviolationof state | aw,
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was too broad, | owered the governnent's burden of proof, and was
erroneous. Thetrial court instructedthejurythat inorder foritto
find Marino guilty of the predicate act of conspiracy to nurder "t he
gover nnment nmust showthat the defendant . . . conspired or agreedto
nmur der at | east one of the 13 naned i ndi vidual s and that at the tine he
agreed tothe nurder, . . . defendant al so had f oresi ght or know edge
of the nuch broader scope of the conspiracy.” Marino objectedtothis
i nstruction.

Mari no argues t hat because t he predi cate act of conspiracy
tonurder isastatelawcrinme, Massachusetts state |l awdefinitions
shoul d be used, and Massachusetts | awon conspiracy is far narrower
than the federal |aw. Accordingto Marino, under Massachusetts | awt he
gover nnent nust prove a greater degree of know edge of the plan than
under federal |aw.

Sonme courts have held that state of fenses are includedin
RI COonly for "generic designation.” Bagaric, 706 F. 2d at 62; see al so

United States v. Salinas, 564 F. 2d 688, 690-93 (5th Gr. 1977); Uni ted

States v. Frunent o, 563 F. 2d 1083, 1087 (3d Cir. 1977). But see United

States v. Carrillo, 229 F. 3d 177, 185-86 (2d Cir. 2000) (expressing

view that RICO may require the governnment to prove the essenti al
el ements of the state |l awcrine used as a predi cate act). W need not
deci de t he questi on of howthe state |l awcrinmes used as Rl COpredi cate

acts are to be defined, generally or by el enment.
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Under bot h f ederal and Massachusetts | aw, a def endant need
not be aware of all the details of the crimnal planin order to be

convi cted of the conspiracy. Blunenthal v. United States, 332 U. S.

539, 557 (1947); United States v. Hinds, 856 F. 2d 438, 443 (1st Cir.

1988); Commonweal th v. Nel son, 370 Mass. 192, 346 N. E. 2d 839, 841-42

(1976); Commonweal th v. Ki ernan, 348 Mass. 29, 201 N. E. 2d 504, 519

(1964) (citing Blunmenthal).

Here, there was evi dence that Marino was at the Santarpi o' s
restaurant nmeeting of the Carrozza facti on nenbers where the needto
elimnate their enem es was di scussed. At this nmeeting, four nmenbers
of the Sal erme faction were specifically named and targeted for nurder.
These four menbers were part of the group of thirteentargets nanedin
theindictnment. Inaddition, after the neeting Carrozza, the head of
the faction, told anot her faction nenber, Romano, that he had "a | ot of
faithin[Marino]." This statenment associ ates Marino wth the cause of
the Carrozza faction. Marino was often present at G anpi's cl ub, which
was t he center of operations for the Carrozza faction. He participated
i n meetings planning the nurders of Sal emre and Hi | son, both targets
named intheindictnment. Marino al sowent on several huntingtripsto
mur der nmenbers of the Sal erme faction. He added to t he accurul ati on of
weapons for the Carrozza faction: he broke into the doughnut shop,
st ol e sonme guns, and brought themback to Ci anpi's club. There was

sufficient evidence to showthat Marino was part of the conspiracy to
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mur der nmenbers of the Sal emme faction, and the inference couldreadily
be drawn t hat he foresawthe nurder or attenpted nurder of all thirteen
named i ndi vi dual s.

Thus, even assum ng sone di fferences in the application of
conspiracy |l awi n Massachusetts and the federal courts, the differences
are not material in this case, and the district court did not err.
C. Unanimty Instruction

The trial court instructedthat "the governnent nust show
that the defendant . . . conspired or agreed to nurder at | east one of
t he 13 naned i ndi vi dual s and that at the ti ne he agreed to t he nurder

def endant al so had f oresi ght or knowl edge of t he nuch br oader
scope of the conspiracy.” Marino argues the court had toinstruct the
jury that it must be unaninous inits verdict as to which one, or nore,
of the thirteen naned i ndi vi dual s the def endant conspiredto kill.
Because the defendant did not object to the jury charge on these

grounds, thisinstructionisreviewedfor plainerror. United States

v. Gonez, 255 F.3d 31, 37 (1st Cir. 2001).

It is possible that the failure to give a specific
instruction that the jury nmust agree unani nously as to whomMari no
conspired to nmurder was error on the facts of this case. Conpare

United States v. Helnsley, 941 F. 2d 71, 91 (2d G r. 1991) (approving a

"careful " charge directing jurors that they "nust all agree onthe

specific object the defendant agreed to try to acconplish”), with
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United States v. Dill man, 15 F. 3d 384, 392 (5th Cir. 1994) ("[J]urors

need not agree on whi ch particul ar of fenses [a] defendant i ntended
personally to commt as long as there is but one conspiracy that
enconpasses the particul ar of fenses charged."). W declinetoreach
t he question. |If there was error, it was not plain, given the
unsettled state of the | aw
d. Instruction on Elenents of Substantive RICO Violation

Mari no argues that thetrial court erredininstructingthe
juryonthree of thefive RICOel enents. He objectedtothe charge.
For a def endant to be found guilty of a substantive RI COviolation
under 18 U. S.C. § 1962(c), the governnent nust prove beyond a
reasonabl e doubt that (1) an enterprise existed; (2) the enterprise
participatedinor its activities affectedinterstate commerce; (3) the
def endant was enpl oyed by or was associated with the enterprise; (4)
t he defendant conducted or participated in the conduct of the

enterprise; (5) through a pattern of racketeering activity. See United

States v. Shifman, 124 F. 3d 31, 35 (1st Cir. 1997). Marino argues
instructional error on what constituted "association with" the
enterprise, and howgreat his invol vement needed to be to be consi dered
t o have "conducted" or "partici pated” i nthe conduct of the enterprise.
He al so argues that the district court "diluted" the governnent's
bur den of proof whenit instructedthe jury onthe requirenent that the

enterprise affect or participate in interstate conmerce.
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i. Association with and Participation in RICO Enterprise
The argunent s about association with the enterprise and
participationinthe conduct of the enterprise go hand in hand. Marino
argues that the instructions | owered t he gover nment' s burden of proof
on t he degree of his involvenent wwth the enterprise. He says that the
instructions allowedthe jurytofindthat it was enough t o deci de t hat
he "was an outsider, afriend of Carrozza's, who ai ded and abetted
Carrozza[] at Carrozza's direction"” and fromthis "concl ude t hat he was
associated with the Patriarca Fam |y and operated that enterpri
The court instructed the jury that under RICOa personis
associated with an enterprise
i f he knowi ngly participates, directlyor indirectly, inthe
conduct of the affairs of an enterprise. One need not have
an official positionintheenterpriseto be associatedw th
it. Oneneednot formally align hinself with an enterprise
to associatewithit. Association may be by nmeans of an
i nformal or | oose rel ationship. To associate hasits plain
meaning. . . . "Associ ated" nmeans to be joined, oftenina
| oose rel ati onshi p, as a partner, fell owworker, coll eague,
friend, conpanion, or ally. Thus, although a person's role
inthe enterprise may be very mnor, apersonwll still be
associatedwththe enterpriseif he knowngly joinswith a
group of individuals associated infact who constitute the
enterprise.
The instruction accurately descri bed t he nmeani ng of "associ ated wi th"
in§1962(c). Therequirenent of associationwiththe enterpriseis

not strict. "The RICOnet is woventightly totrap eventhe small est

fish, those peripherallyinvolvedwiththe enterprise.” United States

v. Elliot, 571 F.2d 880, 903 (5th Cir. 1978). The RI COst at ut e seeks
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t o enconpass those people who are "nerely 'associated with'" the

enterprise. |1d.; seealsoUnited States v. Wat chmaker, 761 F. 2d 1459,

1476 (11th Cr. 1985). The def endant need only be "aware of at | east
t he general existence of the enterprise named in the indictnment,”

United States v. Console, 13 F. 3d 641, 653 (3d Cir. 1993) (quoting

United States v. Eufrasi o, 935 F.2d 553, 577 n.29 (3d Gr. 1991)), and

know about its related activities. United States v. Marti no, 648 F. 2d

367, 394 (5th Cir. 1981); seealso United States v. Starrett, 55 F. 3d

1525, 1551-52 (11th Cir. 1995).°8
Marino's other objection goes to the "conduct"™ or
"participate in" prong. The court instructed the jury that

[t] he ternms "conduct” and "participatedinthe conduct of"
the affairs of an enterpriseincludethe performance [ of ]
acts, functions or duties whicharerelatedtothe operation
of theenterprise. . . . [T] he [governnment] nust prove t hat
t he def endant had some part i nthe operati on or managenent
of the enterprise. The governnent need not prove that the
defendant . . . exercised significant control over or within
the enterprise. Anenterpriseis "operated” not just by
upper managenent but al so by | ower-rung participantsinthe
enterprise who are under the direction of upper nanagenent.

Mari no argues that this charge does not conport with the Suprene

Court's holding inReves v. Ernst & Young, 507 U.S. 170 (1993). In

6 Al though this court has never articul ated this broad standard
for associationwiththe enterpriseinacrimnal RICOcase, it has
donesoinacivil RRCOcase. Aetna Cas. Sur. Co. v. P&B Aut obody, 43
F. 3d 1546, 1558-59 (1st Cir. 1994) (defining "associated with" to
i ncl ude one who buys an i nsurance policy fromaninsurer). W have
al sostatedthat "it is appropriatetorely oncivil R COprecedent
when anal yzing crimnal RICOliability. The standardis the same for
both crimnal and civil RICOviolations."” Shifman, 124 F. 3d at 35 n. 1.
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Reves, the Court held that "an outside accounting firmenpl oyed by an
enterprise was not subject to civil RICO liability unless it
"participate[d] in the operation or managenent of the enterprise

itself."" United States v. Oreto, 37 F.3d 739, 750 (1st Cir. 1994)

(quoting Reves, 507 U. S. at 183) (alterationinoriginal). Marino
argues that the instructiontothe jury "l owered the governnent's
burden of proof [on the degree of Marino's participation in the
enterprise] tonere aiding and abetting fromthe very bottomof the
| adder . "

Oreto hol ds that the governnent coul d prove t hat def endants
"conduct[ed] or participate[d] . . . inthe conduct of" the enterprise
by a showi ng t hat the defendants "participatedinthe enterprise's
deci si onmaki ng" or that, if they were | ower rung partici pants and not
i nvol ved i n t he deci si on maki ng, they were plainly integral to carrying
out the process. ld. at 750. Here the governnent had evi dence of both
and the instruction was proper.

ii. Effect on Interstate Conmerce

Marino argues that the district court's instructions
m sstated the degree to which the enterprise's activities nust rel ate
to interstate comerce. The trial court instructed that "[t]he
evi dence need not showany particul ar degree of or effect oninterstate
conmmerce. Al that isrequiredis sone effect oninterstate comerce.”

Mar i no argues t hat under the Suprenme Court's rulingsinUnited States
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v. Lopez, 514 U. S. 549 (1995), andUnited States v. Morri son, 529 U S.

598 (2000), the governnent had to showthat the enterprise's activity
had a substantial effect on interstate comerce. That is not so.

I n Lopez, the Gun-Free School Zones Act, 18 U. S. C. §8 922(q)
(Supp. I'l 1990) (anended 1994), was struck down because it di d not have
a"jurisdictional el ement whi ch woul d ensure, through case-by-case
inquiry, that the [activity] in question affect[ed] interstate
commerce." Lopez, 514 U. S. at 561. InMrrison the Suprenme Court
i nvalidated the civil remedy provi ded by t he Vi ol ence Agai nst Wnen
Act, 42 U S.C. § 13981, for simlar reasons: "[|]i ke the Gun-Free
School Zones Act at issue inLopez, 8§ 13981 contains no jurisdictional
el enent establishingthat the federal cause of actionis in pursuance
of Congress' power toregulateinterstate coomerce.” Mrrison, 529
U S at 613.

I ncontrast, RICOcontains ajurisdictional elenment: "It
shal | be unl awful for any person enpl oyed by or associ ated wi th any

enterprise engagedin, or the activities of which affect, interstate or

foreign comerce, toconduct or participate. . . inthe conduct of

such enterprise's affairs . . . ." 18 U S.C. 8 1962(c) (enphasis
added). Anunber of circuit courts have hel d, post-Lopez, that the
gover nment does not need to showthat the RRCOenterprise's effect on

interstate conmmerce is substantial. United States v. Rddle, 249 F. 3d

529, 537 (6th Cir.) (holding that "RICO enterprise' s necessary
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relationshiptointerstate commerce” isstill "demnims"), cert.

deni ed, 122 S. C. 292 (2001); United States v. Juvenile Male, 118 F. 3d

1344, 1347 (9th Cir. 1997) ("[A]ll that is required to establish
federal jurisdictionin a RI CO prosecution is a showi ng that the
i ndi vi dual predicate racketeering acts have ade m nim s i npact on

interstate conmerce."); United States v. Mller, 116 F. 3d 641, 674 (2d

Cr. 1997) (holding that ina R COcase "t he governnment need only prove

t hat t he i ndi vi dual subj ect transaction has ade mnims effect on

interstate commerce”). W agree. See United States v. Doherty, 867
F.2d 47, 68 (1st Cir. 1989) ("RICOrequires no nore than a slight
effect upon i nterstate commerce. ") .

Mari no nmakes t he sane cl ai mas to VICAR VI CAR applies only
to those def endants whose viol ent acts are "as consi deration for"
payment from or in hopes of "gaining entrance to or mai ntai ni ng or
increasing positioninanenterprise engaged inracketeeringactivity."

18 U. S.C. 8§ 1959(a). Such an enterprise nmust be "engagedin," or its
"activities . . . affect, interstate or foreign commerce.” [d. 8

1959(b)(2). VICARalso has ajurisdictional element. United States v.

Torres, 129 F.3d 710, 717 (2d Cir. 1997). As aresult "8 1959's
requi renents are net i f the governnent establishes a connecti on between
t he 8§ 1959 act of violence and a RICOenterprise whichhasademnims

interstate commerce connection.”" Riddle, 249 F.3d at 538.

-43-



The district court'sinstructions that RRCOand VICARrequire
only "sonme effect on interstate conmerce"” were not erroneous.
e. Rejected Instructionon Cedibility of Rul e 801(d)(2)(E) Decl arants

Mari no argues that the district court's refusal toinclude
instructions on evaluating the credibility of out-of-court
coconspirator decl arants was erroneous. The failure by a district
court togiverequestedjuryinstructionsisonlyreversibleerror if
the requested instruction"(1) is substantively correct; (2) was not
substantially coveredinthe charge giventothe jury; and (3) concerns
an inmportant point in the trial so that the failure to give it
seriously inpairedthe defendant's ability to effectively present a

given defense.” United States v. Wllians, 809 F.2d 75, 86 (1st Grr.

1986) .

The district court instructedthe jury astoits duty as "the
sol e judges of the credibility of the wi tnesses," about various factors
it couldconsider inassessingcredibility, and specifically cautioned
the jury about testinony "of an alleged acconplice or of one who
provi des evi dence agai nst a def endant for i nmunity frompuni shnent or
for personal advantage or vindication." The court's credibility
i nstructions as a whol e were correct, and the i nstruction requested by
Marino (after the jury was al ready charged) was substantially covered

i nthe charge because t he judge pointed out tothe jury the potenti al
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unreliability of witnesses who were fornmer acconplices. See United

States v. Hernandez- Escarsega, 886 F. 2d 1560, 1573-75 (9th G r. 1989).7

6. Sentencing |ssues

(Mari no)
a. Consideration of Souza's Murder

Due to the Carrozza faction's actions two nmen di ed: Devlin
and Souza. The government cl ai med Mari no was part of the conspiracy to
kill Souza and t hat hi s sentence shoul d i ncrease because t he conspi racy
to nmurder Souza resulted in exactly that nurder.

The trial judge agreed and hel d that the jury found Mari no
joined aconspiracy to nmurder thirteen people, andthe jury finding
di sposed of the issue. Marino's argunent isthat thejury findingdid
not establish that Marino conspired to murder Souza. The jury
instruction was: "[T] he gover nnent nust showt hat the defendant . . .

conspired or agreed to nurder at | east one of the 13 named i ndi vi dual s

7 Inaddition, it isdifficult tosee any prejudice. Marino
di d not even attenpt to attack the credibility of the non-testifying
decl arants using Rule 806, which states:

When a hearsay statenment, or a statenent defined in Rule
801(d)(2)(C, (D), or (E), has been adm tted in evidence, the
credibility of the declarant may be attacked . . . by any evi dence
whi ch woul d be admi ssi bl e for those purposes i f decl arant had
testified as a w tness.

Fed. R. Evid. 806. The issue was instead the credibility of the
cooperating witnesses whotestifiedtothe declarants' statenents; this
the district court addressed fully.
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and that at thetine he agreed to the nurder, that defendant al so had
foresi ght or know edge of t he nuch broader scope of t he conspiracy."”
The jury verdi ct establishes only that Marino agreed to nurder at | east
one of thirteen individual s and he had foresi ght or know edge of the
br oader scope of the conspiracy.

The trial judge, relying onthe Presentence Report, found
t hat t he appropri ate base of fense | evel was 43 on Count One and Count
Three. The sentencing guidelines for both the substantive RI CO
vi ol ation and VI CARcontai n cross-references to ascertainthe base
of fense | evel by | ooki ng at "t he underlyi ng racketeering activity."
US S G §82E1.1 (RICO); seeid. 8§ 2E1.3 (VICAR) (referringto"the
underlying crinme or racketeering activity"). The predicate act of
conspiracy to murder under U.S.S. G 8 2Al.5 has a base of fense | evel of
43 when the conspiracy resulted in death.

Mari no argues that the court shoul d not have consi dered
Souza's nmurder because applicationnote58to U S. S .G 8§ 1Bl. 2 requires
t hat before the court may do so either the jury or the judge nust find

that Marino conspired to kill Souza beyond a reasonabl e doubt.

8 Inthis case, the district court used the Qui del i nes Manual
current at the tinme of sentencing, i.e., the Guidelines Manual issued
i n Novenber 1999. W use t he nunbering fromthe 1999 Cui del i nes Manual
inthis opinion. In the nost current Gui delines Manual, however,
former applicationnote 5to 8 1B1.2(d) i s nowapplicationnote 4. The
| anguage of the note has renmmi ned the sane.
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Gui deline Section 1Bl1.2(d) specifically addresses a
conviction on amultiple-object conspiracy: "Aconvictionon a count
chargi ng a conspiracy to conmt nore than one of fense shall be treated
as if the defendant had been convicted on a separate count of
conspiracy for each of fense that the def endant conspiredto commt."
US. S. G 8§ 1B1.2(d). Application note 5 to § 1B1.2 cauti ons:

Particul ar care nmust be taken i n appl yi ng subsecti on (d)

because there are cases inwhichthejury's verdi ct does not

est abl i sh whi ch of fense(s) was t he obj ect of the conspiracy.

I n such cases, subsection (d) shouldonly be appliedw th

respect to any object offense all eged in the conspiracy

count if the court, wereit sittingastrier of fact, would
convi ct the def endant of conspiringtocomit that object
of f ense.
Thi s note has beeninterpretedto nean that the sentencing court shoul d
only consi der an object offenseinamultiple object conspiracy if
either thejury finds at conviction, or the court finds at sentenci ng,

t hat beyond a reasonabl e doubt t he def endant conspired to commt that

particul ar offense. United States v. McKinl ey, 995 F. 2d 1020, 1026

(11th Cir. 1993).
However, this court has previously ruledthat this cautionary

not e does not apply to determ ni ng t he sentence for a substanti ve Rl CO

violation.® United States v. Carrozza, 4 F.3d 70, 78-79 (1st Cir.

9 According to the | ogi c and reasoni ng of Carrozza, application
note 5 does not apply to a VICAR violation either, because the
gui del i ne for VI CARcontai ns substantially identical structure and
| anguage to t he RI COgui del i ne exami ned i nCarrozza. Conpare U. S. S. G
8§ 2E1.1 with U. S.S.G § 2EL. 3.
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1993). The question of whet her applicationnote 5 would applyina
casewithfacts simlar tothis case, but involving aconspiracyto
mur der convi ction t hat was not enbedded in a RICOor VICARchargeis
still open, but it is not one we reach here. Carrozza holds that ina
RI COcase, in determ ning the base of fense | evel , the sentenci ng court
shouldnot limt its relevant conduct inquiry tothe predicate acts
char ged agai nst t he def endant, but i nstead shoul d consi der "all conduct
reasonabl y foreseeabl e to the particul ar def endant in furtherance of
the RICO enterprise to which he belongs."” [|d. at 74.

Under rel evant conduct analysis "inthe case of ajointly
undertaken crimnal activity (acrimnal plan, schene, endeavor, or
ent er pri se undertaken by t he def endant i n concert with others, whet her
or not charged as a conspiracy), all reasonably foreseeabl e acts and
om ssions of others infurtherance of the jointly undertaken cri m nal
activity" shoul d be consi dered in determ ningthe base of fense | evel .
US S G 81B1.3(a)(1)(B). InCarrozza, thiscourt interpretedthis
guideline to nean that in sentencing a defendant in a jointly
undertaken crimnal activity case, such as a RICO violation,
the district court nust determ ne (1) the scope of the joint
crimnal activity explicitlyor inplicitly agreedto by [the
def endant] jointly with others; (2) whether the crim nal
acts proffered as rel evant conduct were i n furtherance of
the jointly undertaken crimnal activity; and (3) whet her

t he proffered acts were reasonabl y foreseeabl e i n connecti on
with that crimnal activity.
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Id. at 76. Wen conducting a rel evant conduct anal ysis, the district
court need only find that the relevant conduct occurred by a

pr eponder ance of the evidence. United States v. Caba, 241 F. 3d 98, 101

(1st Cir. 2001).

The trial judge was not explicit, save for his statenent that
the jury found Marino guilty of conspiracy to nmurder. W think,
nonet hel ess, that the sentencing court made aninplicit findingthat
t he nurder of Souza was reasonably foreseeabl e to Marino. This was the
prosecutor's argunent i nresponseto Marino's objection, and the court
overrul ed t he obj ection, acceptingthe prosecutor’'s argunment. Souza
was part of the faction which Marino's factionwas tryingtoelimnate
and Mari no was present at various neetings sel ectingindividualsto
target. Marino was al so responsi bl e for stealing and accunul ating
ammuni tion for use by his faction. Souza was one of the people
suspected inthe murder of Romano Jr., al so targeted by the Carrozza
faction. In addition, when Souza' s body was found, he had wi t h hi man
address book with the |l icense plate nunber of Marino's girlfriend
witteninit. Marino' s girlfriendhad obtainedthis|license plate
nunber only a f ewweeks before Souza's death. This was evi dence of
some connecti on bet ween Souza and Mari no, whi ch may have gi ven Mari no
sonme particul ar reason to want Souza dead, making it norelikely he

knew of the faction's plans.
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We revi ewa sentencing court's findingsregardingtherole
pl ayed by t he def endant and t he activities of the conspiracy reasonably

f oreseeableto hi mfor clear error. United States v. Hernadndez, 218

F.3d 58, 71 (1st G r. 2000). The sentencing court's consi deration of
t he Souza nmurder in sentencing Marino was not clearly erroneous.
b. Apprendi Error

Mar i no makes two argunents that the district court viol ated

t he Suprenme Court's ruling inApprendi v. NewJersey, 530 U. S. 466

(2000), in sentencing him Both are di sposed of under circuit
precedent by the fact that he was sentenced within the statutory
maxi mum

First, Marino says that several acts for whi ch he was not
i ndi cted, and whi ch were not submttedtothejury, were used by t he
district court to increase the maxi mum gui deli ne sentence. For
exanpl e, the sentencing court took i nto account Mari no's attenpted
mur der of Sal emme in 1989, but the jury did not convict himof this
of fense. Inaddition, thejury convicted hi mof drug conspiracy, but
t he conviction did not specify a quantity of cocai ne. The sentencing
court found that Marino was responsi ble for at | east 500 grans of
cocai ne, and sent enced hi maccordingly. As Marino hinself candidly
concedes, however, this court rejected his "expansive readi ng of

Apprendi " inUnited States v. Caba, 241 F. 3d 98, 101 (1st Cir. 2001).

Mar i no makes t he sane argunent t hat t he def endant made i nCaba. Caba
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hel d that his argunent fails because Apprendi does not apply i n cases
i n whi ch a gui del i nes fi ndi ng does not i ncrease t he sent ence beyond t he
statutory maximum id., as Marino's sentence here.

Second, Marino argues that Apprendi was vi ol at ed because t he
court and not the jury decided that his Rl COand VI CAR vi ol ati ons
subj ect ed hi mto t he maxi mumpenalty of life inprisonnent. However,
"Apprendi only applies whenthe disputed ' fact' enlarges the applicabl e
statutory maxi numand t he def endant' s sent ence exceeds t he ori gi nal
maxi mum" id. (enphasi s added), unlike here. The sentencing court did

not err.10

7. Doubl e Jeopardy

(Mari no)

10 The governnent has said that Patti could have a valid
di fferent Apprendi argunment. Patti was sentenced to 360 nont hs'
i npri sonment on each of Counts One, Two, and Thirty, to run
concurrently with one another. The district court sentenced Patti
beyond t he st at ut ory maxi numof 240 nont hs' i npri sonnent for Counts One
and Two. This matters not tothe termof incarcerati on because t he 360
nmont hs sentence for Count Thirty is appropriate, and the three
sentences run concurrently. Because this argunent was not rai sed by
Patti we do nothing with it.
I n addi tion, the governnment conceded at oral argunent that
Marino and Patti may have had a val i dApprendi claimwithregardto
t heir supervisedrel ease terns. However, thisissue was not raised by
ei ther defendant inthe district court or on appeal. W therefore do
not deal withit here. Counsel for both sides are free, of course, to
agree on an appropriate adjustnent and, if tinely, raisetheissuewth
the district court.
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Mari no argues that the general prohibition against multiple
puni shnents for the same acts bars the nultiple punishnmentsinhis
case. Specifically, heclains that he cannot be puni shed separately
(as he was) for the substantive RICOviol ation and for R COconspiracy.
I n addi ti on, he argues that the VICARviolation (Count Three) is a
| esser included of fense of the substantive RI COvi ol ati on because t he
sanme offense is used as one of the RICO predicate acts.

The Doubl e Jeopar dy A ause prohi bits successi ve prosecuti ons

or puni shnents for the same offense. United States v. Ursery, 518 U S

267, 273 (1996). The test to determ ne whether two of fenses are
consi dered the sane offense for double jeopardy is set forth in

Bl ockburger v. United States, 284 U. S. 299 (1932): two of fenses are

separate offenses i f each contai ns an el enent not containedinthe
ot her. Because a RICOconspiracy contains adifferent el enent than a
substantive RICOvi ol ati on, nanely an agreenent with others to comm t
a substantive RICOviol ation, a substantive RICOviol ation and a Rl CO
conspiracy are not the sanme offense for doubl e jeopardy purposes.

The Suprenme Court has | ong recogni zed that "i n nost cases
separ at e sentences can be i nposed for the conspiracy to do an act and

for the subsequent acconpli shment of that end.” lannelli v. United

States, 420 U.S. 770, 777-78 (1975). The only exceptionis Warton's
Rul e, whi ch applies only "when t he substantive of fense is of a sort

t hat necessarily requires the active, or cul pable, participationof the
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sane . . . peoplefor its successful conpletion," suchasinthe case

of adultery. United States v. Previte, 648 F.2d 73, 76 (1st Cir.

1981). A RICOconspiracy and a RICO vi ol ati on do not necessarily

require the participation of the sanme people. Instead, the agreenent
toviolate RRCOby conspiring to commt racketeering acts coul d be nmade
by a different group of people than the ones who actually end up
commtting the substantive violation.

W jointhecircuits that have hel d that a substantive Rl CO
viol ation and a RICOconspi racy are not the sane of fense for doubl e
j eopar dy pur poses, and accordi ngly, can be puni shed separately. See,

e.g., United States v. Sessa, 125 F. 3d 68, 71 (2d Cir. 1997); Uni ted

States v. Rone, 598 F.2d 564, 569-71 (9th Cir. 1979).

Mari no's argunent that the VICARVvi ol ation (conspiracy to
murder thirteen individuals) is alesser included offense of the
substantive RRCOviolationissimlarly flawed. Mny courts, including
t hi s one, have consi dered t he i ssue of whet her the doubl e j eopardy
cl ause prohi bits separate puni shnents for a substantive R COviol ation
as well as its predicate acts. These courts have reached the

conclusionthat it does not. United States v. G eenl eaf, 692 F. 2d 182,

189 (1st Cir. 1982); see also United States v. Coonan, 938 F. 2d 1553,

1566 (2d Gir. 1991); United States v. Beale, 921 F.2d 1412, 1437 (11th

Cir. 1991); United States v. Kragness, 830 F. 2d 842, 864 (8th Cir.

1987); United States v. Hawki ns, 658 F. 2d 279, 287 (5th Cir. 1981).
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Here, the VICAR violation is a predicate act as well as its own
separate violation. Thedistrict court didnot err in punishing Marino

separately for both offenses.

Concl usi on

The judgnment of the district court is affirnmed.
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