Executive Summary

CHAPTER 1
GLOBALIZATION AND ITSIMPLICATIONSFOR
ANTITRUST COOPERATION AND ENFORCEMENT

Inthelast severd decades, moreand morenationshave cometo recognizetheva ueof competition
asatool for spurring innovation, economic growth, and the economic well-being of countries around the
world. Thisrecognitionisevident in the economic liberdization that is taking place and in the dynamic
technol ogical changethat isnot only madepossbleby liberdization, butisitsdf anenginefor liberaization.
Both of these phenomena -- economic liberalization and technologica development -- arein turn driving
economic integration.

Competitionpolicy can helptofacilitate economic liberdization. If working properly, competition
policy can produce more goods and services from scarce resources and provide a set of rules and
disciplinesthat are not based on privilege and that are conducive to and responsiveto efficient marketplace
behavior.

A century ago, only the United Stateshad comprehensiveantitrust lawsin place. Today, morethan
80 countries have adopted antitrust |laws, most of whichwereintroduced inthe 1990s. Y et, the emergence
of competition policy regimes has not meant auniformity of substantive rules or ingtitutiona approaches
around theworld. Competition policiesof nationsdiffer within arangethat isin keeping with differences
inlegd systems. Moreover, even within established antitrust jurisdictions such as the United States,
antitrust law evolvesand changes. Technologica development, thedrivefor competitivenessin theworld
environment, and economic analysis al contribute to changes in competition policy.

The Mandate of the International Competition Policy Advisory Committee

What new tools, tasks, and concepts will be needed to address the competition issues that are
emerging on thehorizon of theglobal economy? To answer thesequestions, Attorney Generd Janet Reno
and Assigtant Attorney Genera for Antitrust Jodl |. Klein formed the International Competition Policy
Advisory Committee in November 1997. The Advisory Committee was asked specifically to give
particular attentiontothreetopics: multijurisdictiona merger review; theinterfaceof tradeand competition
issues; and future directions in enforcement cooperation between U.S. antitrust authorities and their
counterparts around the world, particularly in their anticartel prosecution efforts. The reasonsfor these
pointsof focusarequiteclear. Thelarge number of mergersbeing reviewed by amultitude of competition
authorities, the international controversy over barriers to market access stemming from allegedly
anticompetitive private barriersto trade, and the significant increase in the number of internationa cartd
cases being prosecuted by the Antitrust Division have come to make these international matters of
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mainstreamsignificanceto U.S. antitrust policy. Atthesametime, someissueswere conscioudy excluded
from the Advisory Committeg’ swork. For example, the Advisory Committee did not review domestic
trade remedies, such as antidumping measures. |n addition, the Advisory Committee did not address a
variety of practicesthat may bereprehensible, illegd, or offensive under U.S. or foreign law or policy that
can affect the nature of competition within amarket or internationally. These include matters such as
substandard wage and employment standards, the use of child labor, and lax environmenta regulations,
among others.

Fortwoyearsthe Advisory Committee, seekingtheviewsof antitrust officias, businesses, scholars
practitioners, and other interested parties, hastried toidentify initiativesthat theU.S. Department of Justice
and the U.S. government could undertake over the short and medium term and that would contribute to
achieving the integration of markets through:

C Increased transparency and accountability of government actions.

C Expanded and deeper cooperation between U.S and overseas competition enforcement
authorities.

C Greater soft harmonization and conver gence of systems.

The Global Economy and Competition Policy

In congdering competition policy and the international marketplace, akey challenge stems from
the recognition that law is national but markets can extend beyond national boundaries. If markets are
broader than national boundaries, arenational lawsand their enforcement sufficient to dedl with the market
problems of the new century? Further, isit possbleto rely upon nationa law, yet at the same time work
toward the devel opment of a more seamlessinternationa system that facilitates the workings of global
markets?

Of dl these challenges, the international community has made the most headway in increasing
cooperationand networkingamongthecompetitionagenciesof theworld. Internationa cartel enforcement
and other forms of internationa enforcement cooperation in merger review are notable areas of success,
particularly in recent years. Furthermore, both the number of bilateral antitrust cooperation agreements
between the United States and other jurisdictions, and the number of new international initiatives have
increased markedly. These cooperative solutionshold great potential, but, of course, it is predictably the
case that they work well only when the cooperating agencies are jointly sympathetic to an approach
regarding the particular antitrust enforcement matter.

A second chdlengeisnow being observed: with morethan 60 nationsnow having antitrust merger
control laws that require (or provide for) antitrust notification, the overlapping regulations are at times
unduly burdensomeand costly to the merging partiesand can cause unnecessary frictionsbetween nations.
The question arises whether the systems can be rationalized and still ensure that enforcers have the tools
necessary to identify and remedy anticompetitive transactions.
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A third challenge islinked to the world trading system itself and the promise of open markets:
Nations may promise open marketsasfar asthe stateis concerned and undertake substantid liberaization
commitments with respect to governmenta practices, but at the same time alow, by action or inaction,
blockageof their marketsby firms' anticompetitiverestraints. If thereisaninternational interestinremoving
thoserestraintsand thusfreeing up theworld markets, canthisinterest befully satisfied by nationd antitrust
law? Isanew approach needed that does not split the state role from the private role and that does not
test the limits of national jurisdiction?

In addressing these chdlenges, the Advisory Committee has considered the role for competition
policy intheglobal economy broadly and with aview toimproving approaches not only within the United
Statesbut aso around theworld. ThisReport consders problemsthat transcend nations, problemswithin
individud nations, and problems between particular systems. Itis not possible to predict how the global
economy will evolve, but this Report starts from the premise that the United States should try to provide
an environment conducive to the further expansion of international commerce, tolerant of the diversity of
nations with respect to their own evolving law, and hospitable to the enhancement of world welfare.

CHAPTERS 2 AND 3
MULTIJURISDICTIONAL MERGERS

Competitionissuesrai sed by thegrowth of cross-border tradeand investment and thesimultaneous
proliferationof antitrust merger control lawsareat the cutting edge of economic globalization. Theworld
currently isexperiencinganunprecedentedlevel of merger activity. In 1999 globa mergersand acquisitions
wereat an dl-timehigh, with gpproximately $3.4 trillion in activity announced worldwide. Asthevolume
of international merger activity hasincreased, sotoo hasthenumber of jurisdictions around theworld with
antitrust merger control laws. Mergingpartieswithinternational busi nessoperationspotentially mustreview
their sdes, assets, subsidiaries and market shares in more than 60 jurisdictions to determine whether
notifications to the competition authoritiesin thosejurisdictions are necessary or advisable. These trends
makeit increasingly likely that mergers involving firms doing business in severa jurisdictions will be
reviewed by multiple competition authorities. Itis not unheard of for merging parties to file antitrust
notifications with a dozen or more jurisdictions.

The spread of merger control law hasthe potentid to create significant benefits. Merger review
regimes with notification requirements give competition authorities the ability to identify and remedy
potentidly problematic transactions, thereby benefiting consumersand competition. Atthesametime, the
growing tendency of nationsto apply their lawsto offshoremergers and the sheer volume of law that firms
undertaking mergers must now consider present chalengesfor the merging parties and for the reviewing
authorities. These chalenges range from dealing with heightened uncertainty and increased transaction
costs to ensuring consistent outcomes and compatible remedies.
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In Chapter 2 the Advisory Committee considers ways to bridge the differences between systems
and minimizetherisk that differing substantive standardswill giveriseto diverging evauation onthemerits
of atransaction, incompatible or burdensomeremedies, and internationd friction. The unifying theme of
these recommendationsisthat cooperation among antitrust enforcement authoritiesis not only desirable,
but necessary if the challengesin this arena are to be addressed effectively.

Chapter 3 examines those problematic features within merger review systems that give rise to
uncertainty and unnecessary transaction costs. The Advisory Committee believes that an improved
environment for mergersglobaly iswhere individual merger control regimes focus on those transactions
that raise competitive concerns within their territory and refrain from unduly burdening transactions,
particularly those that lack anticompetitive potential.

CHAPTER 2
STRATEGIESFOR FACILITATING SUBSTANTIVE CONVERGENCE
AND MINIMIZING CONFLICT

Incong stent outcomes and conflicting or burdensome remediesimposed by multiplejurisdictions
may significantly increase transaction costs. 1n the worst-case scenario these burdens may result in the
abandonment of transactions that are procompetitive. Although much attention has been focused on the
potential for divergent outcomes when proposed transactions are reviewed by multiple agencies,
multijurisdictional merger review for the most part has resulted in consistent outcomes and compatible
remedies. The possibility of divergent outcomeswill remain, however, aslong as underlying substantive
differences in merger control law exist and multiple agencies continue to review a single transaction.

The Advisory Committeebelievesthat these challengescan best beaddressed by facilitating, where
possible, substantive harmonization and convergence among merger review regimes. Complete
harmonization and convergence will be achieved only in the long run, if ever. This point should not,
however, deter policymakers from taking steps to support and facilitate efforts at harmonization and
convergence both in the short and medium term.

Thereare at |east three concrete areas where nations can take steps to facilitate the convergence
processand further minimizetransaction costs and conflicts: Facilitating greater trangparency; developing
disciplinesto guidethereview of mergerswith significant transnationa or spillover effects; and continuing
to enhance cross-border cooperation. In addition, the Advisory Committee recommends a number of
approaches to work sharing to deepen cooperation further and to develop more seamless merger review
systems internationally.
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Facilitate Greater Transparency

One of thefirgt stepstoward facilitating greater substantive convergence is the development of a
better understanding of eachjurisdiction’ sframework for analyzing proposed mergers. Thisprocesswould
highlight differencesin merger control lawsand could stimulate international discussion and adjustments
The Advisory Committee discusses severa steps to improve transparency:

1. Greater trangparency in the gpplication of each jurisdiction’s merger review principles could be
enhanced by the publication of guidelines and notices explaining the manner in which mergers
will be andyzed; annual reports (including case examples), statements, speeches, and articles
describing changes in revant legidation, regulations, and policy gpproaches, and case-specific
decisions, releases, and press interviews.

2. At amultinationa level, greater transparency may be achieved by conducting a survey and
compilinganexplanatory report of al jurisdictionswithmerger regulationstoidentify theprinciples
they employ.

3. Each jurisdiction aso should facilitate achievement of greater transparency by articulating clearly
itsrationalesfor chalenging, or refraining from challenging, significant transactions (that is,
decisions that set precedent or otherwise indicate a shift in doctrine or policy).

Develop Disciplinesfor Merger Review

Nations should work together to devel op what this Advisory Committee calls disciplines that
nations could usefully agree uponto guidethe review of mergerswith significant transnationd or spillover
effects. The Advisory Committee outlines disciplines that are ssmple yet aspirational and may not be
feagble to implement in many jurisdictions at thisjuncture. The Advisory Committee believes, however,
that if disciplinesare adopted, they should be setat ahigh stlandard. That is, these disciplines are designed
to promote best practices under any system as opposed to creating rules that would bring about
convergence to the “lowest common denominator.” What follows are intended to be illustrative and
goplicable to dl jurisdictions with competition regimes. Other principles of law aswell asdisciplines can
and should be developed through international discourse.

1. Nations should apply their laws in a nondiscriminatory manner and without reference to firms
nationalities.

2. Asabest practiceor discipline, with limited exceptions (such asnationa security), noncompetition
factors should not be applied in antitrust merger review. If ajurisdiction’s law recognizes
noncompetition factors (such as preservation of jobs, promotion of exports, or international
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comparative advantage), such factors should be gpplied trangparently and in amanner narrowly
tailored to achieve their ends. Further, if ajurisdiction’s merger regime explicitly permits
noncompetition factors to trump traditional competition analys's, those noncompetition factors
should be applied after the competition analysis has been compl eted.

Competition agencies do not operate in a political vacuum, but enforcement agencies must
nonethel ess establish their independence, and “ parochid” politica concernsshould not play arole
in the merger review process.

Nationsshould recognizethat theinterestsof competitorsto themerging partiesarenot necessarily
aignedwithconsumers interests. Accordingly, authoritiesshould minimizethe problemsthat may
ariseincompetitor-drivenprocesses, includingthedisruptionof potentialy procompetitivemergers.

When atransaction has a sgnificant anticompetitive effect on the local economy in any given
jurigdiction, thelocal antitrust authority has alegitimate interest in reviewing the transaction and
imposing aremedy notwithstanding the fact that the transaction’s “ center of gravity” (whether
determined by reference to the nationality of the parties, location of productive assets, or
preponderanceof sdes) liesoutsdeitsnationa boundaries. Atthesametime, inthefaceof aclash
betweenjurisdictions, remedieswith extraterritoria effects should betailored to curethe domestic
problem. Further, when fashioning aremedy with extraterritorid effects, the agency should take
into account local practices and procedures in the foreign jurisdiction.

Continue to Enhance Cross-Border Cooperation

To advance substantive convergence in the near term, and avoid or minimize divergent analyses

and outcomes, it isimportant for the United Statesand other jurisdictionsto encourage and further degpen
cross-border cooperation in reviewing mergers. Cooperation among reviewing authorities could be
enhanced if dl jurisdictions were to establish atransparent lega framework for cooperation that contains
appropriate safeguards to protect the privacy and fairness interests of private parties. This Advisory
Committee has identified severa key features of such aframework.

1.

Inthe U.S. context, aframework for cooperation might entail the development of aProtocol with
acombination of key features: adescription of theway the federd antitrust enforcement agencies
in the United States conduct cross-border coordinated merger investigations, model waivers
permitting di scussi onsotherwiseprohi bited by confidentidity |awsand authori zing theexchangeof
satutorily protected information between competition authorities during amerger review; and a
policy statement outlining safeguards established in areviewing jurisdiction to protect confidential
information. Other jurisdictions usefully could develop comparable protocols.
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2. Theidea behind the model waiversisthat they would not impose on an agency any obligations
beyond acting in accordance with its norma practices and confidentidity rules (asdescribed inits
policy statement). To ingtill further confidence, however, agencies using confidentiality waivers
should affirminthepolicy statement theagency’ sintentionto refuseto discloseinformation except
totheextent it islegally required to do so, to use best effortsto resist disclosure to third parties
(including the assertion of any privilege claims or disclosure exemptions that may apply), and to
provide such notice asis practicable before disclosing to athird party any confidential business
informationobtained pursuant toawaiver. Thepolicy statement a so should explain how concepts
such as using best efforts to resist disclosure to third parties are implemented in the jurisdiction.

3. Jurisdictions aso should consider adopting apolicy to providenotice to aparty -- either before or
after thefact -- when they share documents of that party with another jurisdiction. The Advisory
Committee can well understand why an enforcement agency would be unwilling to agreeto a
blanket commitment to provide notice. However, when an agency hasthe authority to exchange
information and adverse enforcement consequences are not present, then notice to the parties
seems reasonable and proper. Alternatively, parties could provide select documents directly to
other reviewing jurisdictionsand waive confidentiality with respect to thosedocuments or identify
beforehand which documents or categories of documents may and may not be shared, although
in certain casesthis approach might limit the benefitsthat potentially could be realized through the
cooperative process.

Develop Work-Sharing Arrangements

Lookingtothefuture, the Advisory Committeebelievesthat theinternationa community shouldbe
griving to develop morenearly seamlessmerger review systemsinternationaly, and particularly with those
jurisdictions that have mature merger review regimes. The most integrated approach the Advisory
Committee envisonsiswork sharing in cases in which the enforcement efforts of one agency are likely
to besufficient to remedy the antitrust concernsof other jurisdictions. Work sharing may be accomplished
inincrementa steps with each step reflecting a different degree of cooperation and each step built upon
successful approaches to cooperation and coordination that enforcement authorities have already
implemented. An important objectiveis to reduce duplication, while preserving the right for the United
States and other jurisdictions to take their own measures, as necessary.

Work sharing logicdly could begin between the United States and the European Union because
of their record of cross-border cooperation and the amount of transatlantic merger activity occurring that
has its main impact in the United States and Europe. Further, working toward a common position on
merger review policy with the European Commission should be apriority. The Advisory Commission
envisions the development of work-sharing arrangements along these lines:
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In afirst step, each jurisdiction conducts its own review of the proposed transaction and
participates in the formulation, if not the negotiation and implementation, of remedies.
Under thisapproach, someor al reviewing jurisdictionswould jointly negotiate remedieswith the
merging parties, whileeach would implement its own consent decree that incorporatesthejointly
negotiated remedies. In some casesit may be feasible for one jurisdiction to negotiate remedies
with the merging parties that will address concerns of both that jurisdiction and other interested
jurisdictions. Such cooperation and coordination at the remedies phase has been successfully
employed in severa cases, and the Advisory Committee believesthat these gpproaches should be
emulated in future caseswhenever thelegal and factual Stuationsindicate that such coordination
and cooperation will be useful.

In appropriate cases, it may be feasible to take cooperation to the next level and limit the number
of jurisdictions conducting second-stage reviews of a proposed transaction. For example,
where the concerns of Country A are likely to be the same as and subsumed by the concerns of
amoredigtinctly affected investigating jurisdiction, it may beappropriate for Country A to refrain
fromindependent investigation. At present, such an arrangement may not dwaysbefeasibleinan
environment with statutorily mandated review periodsif the agency could losetheright to review
the transaction at al. This approach likely would preclude ajurisdiction from being able to
negotiate its own remediesif it felt that the preceding jurisdiction did not adequately address its
concerns or imposed aremedy that diverged from its gpproach. Such impediments would have
to beresolved if this degree of cooperation were to become feasible in more than a handful of
cases. Inthe meantime, this approach may be useful in Stuations in which there is no available
remedy to the reviewing jurisdiction or there isa sufficient level of confidence in the reviewing
jurisdiction.

One way to safeguard against this possibility istoensure sufficient participation in the process by
the other jurisdictions. One jurisdiction would coordinate the investigation of a proposed
transaction, take into account the views of each interested jurisdiction, and recommend remedies
to addressthe concernsof dl interested jurisdictions. The assessment of the coordinating agency
would be binding on the coordinating agency but either could serve asarecommendation to other
interested jurisdictions (with a presumption in favor of accepting the coordinating jurisdiction’s
recommendation) or could be binding on those jurisdictions as well.

The Advisory Committee considered whether, given a sufficient amount of substantive and
procedura convergenceamong merger review regimes, aneven higher leve of work sharingmight
be feasble someday. At thisadvanced level of work sharing, the coordinating agency would
evaluate procompetitive and anticompetitive effects of a proposed transaction on agloba scae,
taking into account all of the merger’s costs and benefits to competition, not only the net effects
within its borders. The coordinating jurisdiction could then design remedies to address the
concerns of al interested jurisdictions.
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Thisadvanced levd of work sharingisadistant vison. At present, it isthe view of this Advisory
Committee that while no agency should be obligated to take into cons deration competitive harm
or benefitsthat may be achieved outs de the reviewing jurisdiction, competition authorities should
consider that the transactions they review also have the potentia to generate spillover effectsin
other jurisdictions. Astheleve of convergence in antitrust enforcement increases, however,
agencies should consider analyzing the benefits and anticompetitive effects of a proposed
transaction on a global scale.

CHAPTER 3
RATIONALIZING THE MERGER REVIEW PROCESS
THROUGH TARGETED REFORM

Many of the transaction costs imposed by merger regimes are rationally related to the efficient
review of transactions that have the potential to create appreciable anticompetitive effects within the
reviewing jurisdiction and therefore should be taken in stride by companies as a cost of doing business.
At thesametime, the Advisory Committee believesthat while merger regimes havethepotential to create
benefitsfor society, thosesame review processes a so impose sgnificant transaction costs on international
transactions. It is therefore important to focus on those unnecessary and unduly burdensome costs
imposed by merger control regimes that have little or no relationship to antitrust enforcement goals.

Thissecond category of proposed reform efforts seeksto reducetransaction costs by rationdizing
the merger review process through targeted problem solving in individual merger regimes. Broadly
speaking, the Advisory Committee identifies a number of best practices that fall within two mgor
categories. ensuring that eachjurisdiction’ smerger review regime examines only those mergersthat have
anexus to and the potentia to create gppreciable anticompetitive effects within that jurisdiction; and
ensuring that each jurisdiction refrains from unduly burdening those transactions during the course of the
merger review process. At the sametime, thesereform efforts seek to ensure that the antitrust authorities
have the tools needed to identify and remedy anticompetitive mergers.

Casting the Merger Review Net Appropriately: Notification Thresholds

TheAdvisory Committeehaslearnedthat onesignificant category of unnecessary transaction costs
semsfrom the overly broad application of merger control law that relies on exceedingly low notification
thresholdsand that requiresantitrust notification of transactionsin the absence of any gppreciable domestic
effects. Tocomplicate matters, many jurisdictions’ filing requirementsarevague, subjective, ordifficult to
interpret. The Advisory Committee recommends several best practices that jurisdictions can use, where
necessary, to refine threshold tests for notification. These practices are designed to reduce unnecessary
transactions costs without significantly reducing the public benefit from advance notification.
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In establishing its premerger notification thresholds, each jurisdiction should seek to screen out
mergersthat are unlikely to generate appreciable anticompetitive effects within the reviewing
jurisdiction.

C This screening can be achieved, first, by implementing threshold tests that require an
appreciable nexusto thejurisdiction, such as transaction-related sales or target assets
in the jurisdiction.

C Second, jurisdictions should set notification thresholds only as broadly as necessary to
ensurethereporting of potentialy problemati ctransactions. If anindexing mechanismisnot
employed, theAdvisory Committeerecommendsthat j urisdictionsreview their notification
thresholds periodicaly (at least every four years) to determine whether they should be
adjusted.

Additiona stepsthat can be taken at this stage to reduce costs for international mergersinclude
establishing objectively based notification thresholds and ensuring their transparency.

To better ensurethat potentially anticompetitivetransactionsdo not escape scrutiny under merger
review systems, the Advisory Committee recommends that competition authorities be given the
authorityto pursue potentially anticompetitivetransactionsevenif thosetransactionsdo not satisfy
notificationthresholds. Althoughthefedera antitrust agenciesintheUnited Statesalready possess
thisauthority, many existing merger regimesauthorizeregul atorsto review transactionsonly when
notification requirements are satisfied.

Anyeffortstorevisenotificationthresholdsal somust cons der filing fees, which currently congtitute
asgnificant sourceof revenuefor numerouscompetition authorities, including thefederal antitrust
agenciesin the United States. Idedlly, no competition agency should be dependent on filing fees
for itsbudget or staff sdlaries. To ensure that these competition authoritieswill be able to pursue
their enforcement missionsvigoroudy, itisimperativeto provide agencieswith dternative sources
of funding to offset the loss of any funds that may result from revising notification thresholds or
“delinking” filing fees from agency budgets.

Reducing Burdens on Transactions that Come within the Merger Review Net

Detailed filing requirements and long review periods may impose significant and sometimes

unnecessary or unduly burdensome costs on proposed transactions, particularly those that pose no harm
to competition. Further, lengthy or indefinitereview periodscoupled with differing eventstriggeringwhen
afiling may (or must) be made may complicate cooperation among reviewing authorities and heighten
uncertainty with respect to transaction planning. To ensure that each jurisdiction refrains from unduly
burdening transactionsthat trigger anotification obligation, merger review should be conducted in atwo-

10
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stage process designed to enable enforcement agencies to identify and focus on transactions that raise
competitive issues while allowing those that present none to proceed expeditioudly.

Review Periodsand Timing

1. Thefirgt stage should be conducted within a maximum review period of one month. In many
juridictions the initid review and waiting period generdly runsfor either 30 days or one month
following notification. By contrast, the initial review period in severa other jurisdictions
subgtantialy exceeds this base line or is undefined. 1CPAC hearings testimony suggests that
margind differencesintheinitid review periodsareinconsequentiad sincethey aremanageablefrom
atransaction planning standpoint. Reform effortsshouldfocus, therefore, onjurisdictionsinwhich
theinitid review period either isundefined or substantially exceedsthe 30 day-one month basdline.

2. Jurisdictionsthat areunableto concludeinvestigationsbeforetheexpiration of theinitia or second-
stage review periods a so should be given authority to grant early termination (for example, for
transactions that raise no substantive issues or in which the parties are willing to resolve concerns
through consent decrees or undertakings).

3. To permit merging partiesto coordinate multijurisdictiond filingsin the most efficient manner and
tofacilitatecooperation among reviewingauthorities, theinternational community should promote
harmoni zation of rulespertaining to when partiesare permitted tofile premerger notification. This
harmoni zationcan beachieved by targeting reform effortsinjurisdictionswith definitiveagreement
requirementsand postexecutionfiling deadlinesso asto permit filingsat any timeafter theexecution
of aletter of intent, contract, agreement in principle, or public bid.

4, For transactions that rai se serious competitive issues and require a more in-depth review, the
Advisory Committeeconcludesthat merger review should not be an open-ended process and that
companies derive value from certanty with respect to merger review periods. The Advisory
Committee believes more deadlines should be employed to provide greater certainty and that
jurisdictionswith lengthy or open-ended review periods shouldadopt more expedited timeframes
for review. The Advisory Committee madeanumber of suggestionsintheU.S. context to address
theseconcerns. Onepossibility isnonbinding but notiona timeframesfor second-stagereview that
vary in relation to the relative complexity of the transaction.

Notification Forms and Infor mation Requests

1. While the Advisory Committee acknowledgesthat agencies havealegitimate interest in requiring
the submission of information sufficient to ensure that they are able to identify potentially
anticompetitive transactions, somejurisdictionsimposevery substantia and unnecessary burdens

11
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throughtheuseof very detailed filingforms. Inthesejurisdictions, voluminousfilingsarerequired
for dl transactions, including those that pose no harm to competition. To ensurethat transactions
that trigger notificationobligationsarenot burdenedwith excess veinformationreguirements, while
a the sametime giving competition authorities enough information to identify competitively sengtive
transactions, the Advisory Committee recommends that initial notification require the minimum
amount of information necessary to make a preliminary determination of whether a transaction
raises competition issues sufficient to warrant further review.

Recognizing that thereisatrade-off between the amount of information initially provided and the
time framein which clearance isto be granted, mechanisms a so should be established to narrow
the legal and factua issues presented by mergers as early in the review process as possible. One
wal to accomplish thisgoal would be to provide ashort form-long form option, leaving it to the
natifying partiesto choose in the firg indance which form to use. Alterndively, reviewing authorities
may encourage merging partiesto provide additiond information voluntarily, dlowing the authorities
to resolve any potential antitrust issues quickly or conduct afocused second-stage inquiry that
narrowly targets the antitrust issues.

Initid filing requirements in many jurisdictions may be statutorily imposed, and revising these
requirements through legidative action may be time consuming. Until reform efforts can be
achieved, the Advisory Committee recommends that jurisdictions consder permitting parties to
submit an affidavit or letter (in lieu of a notification) aleging brief facts explaining why the
transaction does not raise competitive concerns.

To facilitate quick resolution of potentialy problematic transactions deemed worthy of further
investigations and focustheissues as soon as possible, thereis no substitute for frank information
exchange between competition authorities and the partiesto aproposed transaction. Tothat end,
eachreviewing authority should articul ateto themerging partiesat the beginning of asecond-stage
inquiry the competitive concerns that are driving the investigation. This summary could be
conveyed oraly or in writing.

Competitionauthoritiesaround theworl d could assesstheir own performancewithrespect tothose
transactions they challenge. One way to do thisisto conduct an after-the-fact audit of merger
chdlengestoexamineingreat detail decisionsto prosecute, or torefrain from prosecuting, specific
matters. Theaudit aso could examinethetypesof information collected during each investigation.
Theam of these auditsliesin obtaining an objective and frank assessment of performancein
previousinvestigations, thereby laying the groundwork for improvement in future cases. Audits
could be conducted internaly in more mature merger regimes or by agroup of outside observers
iNn newer regimes.

A great ded alsocan be gained from multilaterd effortsto achieve soft procedural harmonization
of thetypeundertaken by the Organi zationfor Economic Cooperation and Development (OECD).

12
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The United States should continue to support OECD efforts to further develop a common
framework for merger notification, including the devel opment of common definitions. Inaddition,
the OECD should continueto focusitseffortsonidentifying theminimuminformation necessary to
identify whether mergersraise competitive issues aswell asto specify categories of datathat may
be useful to narrow or resolve potential issues early in the process. As part of this effort,
consderation aso should be given to ways to reduce unnecessary burden, including translation
costs, overly burdensome certification, and other procedural requirements.

Targeted Reform Effortsin the United States

In Chapter 3 the Advisory Committee recommends anumber of practices designed to rationdize
the application of merger review procedures. The Advisory Committee believes that the United States
should play aleading role in the effort to implement these proposed reforms in the international arena.
Perhaps one of the most effective waysin which the United States can stimulate global reformisleading
by example. Itistherefore important that the United States examine its own merger review systemin an
attempt to identify and correct those aspects of the system that create uncertainty and unnecessary
transaction costs. The gpplicability of the practices recommended in Chapter 3 to the United Statesis
discussed below.

Targeted Reform in the United States: Notification Thresholds

The Hart-Scott-Rodino Act (HSR) and implementing regulations that spell out the U.S. merger
review processal ready useexemptionsfromHSR reporting requirementsfor certain transactionsinvolving
non-U.S. companies (foreign person exemptions) to ensure that the U.S. authorities are notified only of
transactions with anexustothejurisdiction. Inaddition, the notification thresholds are objectively based.
Findly, the U.S. antitrust agencies ensure the transparency of these thresholds and their application by
offering guidanceto practitionersand bus nessesthrough published rulesand regul ations, guides, Speeches,
and press releases, and through the Federd Trade Commission (FTC) Premerger Office's provision of
advice.

The foreign person exemptions, however, have not been adjusted for many years. Thus, the
Advisory Committee recommends that the FTC review the scope and level of the HSR exemptions for
transactions involving foreign personsto ensure that the U.S. authorities are notified only of transactions
withan appreciable nexusto the United States. A final areathat deserves attention concernsensuring that
the notification thresholdsare only asbroad as necessary to identify transactionsthat have the potentia to
generate appreciable anticompetitive effects within the United States.

1. Thethresholdscurrently employed by the premerger notification sysemintheU.S. deservecareful
review. While recognizing that smal transactions are not necessarily competitively benign, the

13
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Advisory Committeefindsthat thenoatification threshol ds currently employed in the United States
are too low and capture too many lawful transactions.

The most straightforward way to decrease the number of required filings while not materialy
compromising the agencies’ enforcement mission isto increase the size-of-transaction threshold
for acquisitions of both voting securities and assets. One method for raising the threshold liesin
adjusting for inflation, with periodic future adjustmentsfor inflation. Depending on the base year
and deflator used, increasing the size-of -transactionthreshold commensurate with inflation would
mean increasing the threshold in the $33 million to $43 million range when measured in 1998
dollars. Themgority of the Advisory Committee recommends raising the thresholds within this
range, athough three members advocate raising the Size of the transaction threshold even higher,
to $50 million.

An indexing mechanism has many benefits, but an automatic indexing mechanism aso may
produce arbitrary results. If an automatic indexing mechanism is not employed, the Advisory
Committee recommends that the notification thresholds be reviewed periodically to determine
whether they should be adjusted.

The Advisory Committee believesthat, idedly, filingfees should be delinked from funding for the
agencies. A linkage of thisnature may skew incentivesto revise notification threshol ds because of
collaterd fiscd effects. Another risk isthat theability of the agenciestofund their law enforcement
activitiesmay be compromised whenthe current merger wave subsides. However, becausefiling
feescurrently provide 100 percent of theU.S. agencies’ enforcement budgets, sufficient fundsmust
be available from other sources before any effort to delink filing fees or raise thresholds occurs.
Itiscritica to the agencies’ enforcement mission that resources are not reduced. The antitrust
agencies enforcement efforts could be directly funded from genera revenue or indirectly in a
variety of waysincluding increasing the filing fee, creating adiding scale fee, or assessing afee
based on the amount of work performed by the agencies (dthough these I atter dternativeswould
not accomplish delinking the budget from fees).

Targeted Reform in the United States: Review Periodsand Timing

TheAdvisory Committeecommendstheflexibility of theU.S. premerger notification system, which

permitsfiling at any time after the execution of aletter of intent, contract, agreement inprinciple, or public
bid. Inaddition, the Advisory Committeecommendsthefact that the U.S. competition authoritiesresolve
approximately 97 percent of al notified transactions within the initial 30-day review period. Thus, no
reform of the U.S. triggering event or initiad review period isneeded. The second-stage review process
can, however, be improved.
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A consensus exists among Advisory Committee members on the need for certainty in merger
review periods and that merger review should be conducted within reasonable time frames.
Advisory Committee members are not of a shared view on the appropriate mechanisms for
addressing theseconcerns, however. Somemembersof the Advisory Committeebelievethat fixed
maximum review periods are necessary to provide certainty and discipline in the merger review
process. Most members of the Advisory Committee feel this would be extremely difficult to
achieve under the U.S. system and might result inenforcement errors. There asois concern that
maximumtimeperiodswoul d effectively turnintostandard or minimumreview periods. A mgority
of Advisory Committee members therefore eschew strict time periods but recommend that
dternativestepsbetakentoprovidethegreater certainty requiredfor effectivetransaction planning.
For example, the agencies could employ nonbinding but notiond time frames for second-stage
review that vary in relation to the relative complexity of the transaction.

Targeted Reform in the United States: Notification Forms and Information Requests

TheAdvisory Committeebelievesthat with modest exceptions, theHSR notificationformrequests

only the information required by the agenciesto identify competitively sensitive transactions. In other
instances, however, it gppearsthat revisionsto the HSR formcould enhancethe agencies ability toidentify
potentidly problemati ctransactions. The Advisory Committeea so believesthat itisimportant for theU.S.
agencies to implement measures to address some of the problems percelved by the business community
and the private bar with respect to the second-request process.

1.

The Advisory Committee encourages the FTC to implement changes that better focus the HSR
form. Inaddition, the Advisory Committee recommends that the agenciesformalize their current
practicesthat encourage merging partiesvoluntarily to provide additiona information at theinitial
filing stage in an effort to resolve potentia issues without the issuance of a second request. One
way to formalize the processisto create an optiona long form. Another way liesin creating a
model voluntary submission ligt that identifies the categories of datathat merging parties usefully
may submit in facialy problematic cases.

Another ussful practi cethat shoul dbeformaizedisthat of permittingthemergingpartiesvoluntarily
to withdraw and refile within 48 hours the acquiring person’s HSR form (without having to pay
another filingfee) in order to givethe agencies additiona timeto resolvethe matter without having
to issueasecond request. I1n appropriate cases of this nature, the agencies should dert partiesto
the option of withdrawing and refiling the HSR notification. Publishingstatistics on the number of
successful (and unsuccessful) attempts to avoid a second request by withdrawing and refiling a
notification would demonstrate the viability of this option.

When they issue asecond request, the agencies should provide the merging parties (either ordly
or inwriting) with their reasonsfor not clearing thetransaction withintheinitial review period. An
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explanation of the substantive concerns prompting the second request will facilitate transparency
inthemerger review process and will expedite the process by further enabling the merging parties
to focus on and respond to theagencies concerns. Further, it will assist partiesin understanding
that the second request rests on genuine substantive concerns. In designing second requests,
moreover, the agencies should avoid overly broad requests and instead tailor their requests for
additional information to the issues prompting the need for further review.

In 1995 the agencies announced that they had addressed concerns about the second-request
process by adopting a model second request. The predominant view of ICPAC hearing
participants, among others, however, isthat this reform helped reduce burdens only margindly.
In attempting to identify the appropriate components of an effective model second request, one
useful project might be an internd after-the-fact audit of select merger chdlenges. Such an audit
could consider whether the agencies arerequesting the right types of information and whether this
informationwassubsequently used at tria (and whether discovery toolswere sufficient). Perhaps
the answersto these questions would enable the agencies to revise their modd second request to
reduce compliance burdens on businesses.

Merging parties and agency staff frequently are able to negotiate modifications to the scope of
second requests. Thelevel of willingness to engage in productive negotiations of this nature
appearsto vary among staff membersand counsd for merging parties, and modification requests
are sometimes not resolved in atimely fashion. In an attempt to institutionalize productive
modificationnegotiations, the Advisory Committeerecommendsthat theagenciesimpresson staff
the importance of being open to negotiating modifications to the scope of second requestsand to
dosoinatimey fashion. Successin thisendeavor also requiresmerging partiesand their advisors
to cooperate.

When modification negotiations break down, parties should be encouraged to use the appeals
process, which currently isused hardly a al. To thisend, the Advisory Committee recommends
that the agenciesimplement measuresto make the appedal s procedure more attractive to merging
partiesby making theprocessmoreexpeditious, makingitsoutcome moretransparent, and actively
encouraging merging partiesto use the process. Agencies and parties adso should involve direct
supervisory officias in the modification negotiation process, when necessary.

The Advisory Committee also considered ways to reduce foreign productions and trandlation
requirements. The agencies should continue their current practice of permitting parties, in
appropriate cases, to provide summaries of documentsand produce full trandations of only those
documentstheagencies deem particulary relevant to theinquiry. However, the partiesshould not
asamatter of courseberequired toforgo adefensible market definitionin order to take advantage
of thispractice. The Advisory Committee recommends that in appropriate cases, the agencies
cons der whether the sl ection of the specificationsthat apply to foreign offices could belimited to
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thosethat aredirectly relevant to thegeographic market or that seek documentsthat pertaintothe
specific competitive concerns at issue.

Targeted Reform in the United States: Multiple Review of Mergers

The Advisory Committee has identified overlgpping responsibilities for review of mergersin the
United Statesasan areawarranting consideration initsexamination of international competitionpolicy. In
the United States, a decision by the DOJor FTC in a specific transaction does not preclude subsequent
or paralel competitionreviews, nor doesit determinethe outcome of such proceedings. Federal and state
legidaturesand judicid decisons have empowered awide array of public and private partiesto chalenge
mergers, acquisitions, and joint ventures on competition grounds.

Concurrent jurisdictionamongmulti pledomesticagencieshasthepotential togenerateincons stent
policy approaches within asnglejurisdiction. Asaresult, it can make globa harmonization efforts and
cross-border cooperation more difficult. In addition, it imposes heightened uncertainty asto timing and
outcome and further increases transaction costs. In its ddliberations, the Advisory Committee identified
anumber of possible policy approaches to address these issues. These proposals ranged from granting
exclugve federd jurisdiction to determine competitive consequences of mergersto the DOJand FTC, to
darifying therolesof the DOJ, the FTC, sate, and federa sectora regulators, to imposing timetablesand
deadlines on the merger review process, to nonlegislated convergence strategies.

1. The Advisory Committee believesthat the federd antitrust authorities are better positioned to
conduct antitrust merger review than federal sectoral regulators. The majority of Advisory
Committee members recommend removing the competition policy oversight duty from the
sectoral regulatorsand vesting such power exclusively inthefedera antitrust agencies. Under such
aregime, thefindings of the federa antitrust agency on the competition issues would be reported
to, and binding upon, the specialized agencies. At this juncture, however, some members
recommend instead creating a presumption in favor of the analyses undertaken by the federal
antitrust enforcement agenciesin parallel or subsequent proceedings. Additional approaches
advocated in the short run cons st of soft convergence strategies between agencies exercising
concurrent jurisdiction to encourage the adoption of common analytica methods and enhanced
cooperation.

2. Withrespect to overlapping state review, the Advisory Committee encouragesthe state attorney's
generd to resist using antitrust laws to pursue noncompetition objectives. Further, the Advisory
Committee recommendsthat thefederd antitrust enforcement agenciesfile an amicuscuriae brief
ingtatecourtsinsd ect privatesuitschallenginginternational transactions. For exampl e, gppropriate
cases may be where the DOJ or FTC has either cleared or settled atransaction where there has
been significant cross-border cooperation or the parties agreed to waive confidentiality.
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3. All membersagreethat several issuesrédating to overlappingagency review deservefurther sudy.
Thesestudiesshouldincludeandyzing there ationship among theDOJ, the FTC, and other federd
and gateregulators; identifyingthedifferencesinreview processeswith respect to both substantive
approaches and procedure; assessing the expertise of the federa antitrust agenciesto undertake
merger analysesin regulated industries on the one hand and the capacity of federal sectoral and
state regulatorsto conduct antitrust analyses on the other; assessng the ramifications of achange
in the status quo; and gathering the views of the reviewing agencies.

CHAPTER 4
INTERNATIONAL CARTEL ENFORCEMENT AND INTERAGENCY
ENFORCEMENT COOPERATION

In the last decade, the U.S. Department of Justice Antitrust Division has aggressively and
successfully prosecuted nearly 20 internationd cartels, filing charges against more than 80 corporate and
60individua defendants-- both domestic and foreign -- in casesinvolving pricefixing; volume, customer,
andmarket dl ocationagreements, andbid-rigging -- among other things. Thesehigh-visibility prosecutions
haveinvolved complex, globaly extensive, and sometimelong-lived conspiracies and haveresulted inthe
imposition of record-breaking pendties against domestic and foreign defendants alike. Corporatefinesin
thetensof millionsof dollarshave become a most commonplace ashave sgnificant finesand, increasingly,
prison terms for individual defendants.

Severd changesin U.S. enforcement efforts have contributed to the detection and successful
prosecution of these cartels. 1n addition to making enforcement efforts againgt cartels atop priority, the
Antitrust Divison hasingtituted aseriesof incentivesfor cartel participantsto comeforward and cooperate
with authorities. Moreover, the recent U.S. enforcement successes appear to be occurring amidst a
hei ghtened degree of international consensusthat cartels should be detected and prosecuted. Some other
juridictions have followed the U.S. example and are increasing their anticartd enforcement programs,
including their focus on internationa cartels, and their commitment to cooperating more fully with the
United Statesin its anticartel efforts. Yet there isroom for even greater international cooperation.
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I mproving Knowledge about International Cartels

Whether thesurgein U.S. prosecutionsmeansthat thereare moreinternational cartelsinoperation
than ever beforeisunclear. What is clear isthat international cartels present a serious problem with
adverse effects on U.S. and foreign consumers, businesses, and governments. With U.S. anticartel
enforcement actions generating consderable interest around the world, the time is opportune for U.S.
antitrust agencies not only to expand cooperation with antitrust authoritiesin other jurisdictions, but also
to increase public awareness about the detrimental effects of international cartels.

1. A complete assessment of the incidence of private international cartelsis beyond the capabilities
of the Advisory Committee. Nonetheless, the Advisory Committee believes that the scope and
incidenceof international cartel sareimportant mattersfor further examinationandrecommendsthat
governments and other experts take up thisissue.

2. The Advisory Committee aso recommends that the United States expand its efforts to increase
public knowledge and awareness at home and abroad of the deleterious effects of cartels for
consumers, businesses, and governments.

3. To take advantage of the improved environment for international cooperation on rooting out and
prosecuting internationa cartels, the Advisory Committeehopesthat the United Stateswill useall
opportunities, both forma and informal, to shareits recent experiences with foreign enforcement
authorities. Actionstoensurethat U.S. anticartel enforcement policiesarewel | understood abroad
will enhancethecredibility of U.S. enforcement effortsand promoteinteragency cooperation at the
sametime.

Increasing Transparency in Handling Confidential Business I nfor mation

The exchange of confidentia information between competition authoritiesis an important festure
of degpening cooperation. The United States and international business communities have expressed
concerns about agency accountability and trangparency in connection with such information exchanges,
particularly with respect to cross-border joint investigations into cartel activities (Smilar concernsin the
context of multijurisdictionad merger reviews have aso been pressed, and they are addressed in Chapter
3). Another recurring concern from some members of the business community and the private bar is that
competitionauthoritiesdonot providenoticewhenthey transfer confidential informationor other protected
information in their agency filesto another enforcement agency. In the view of the Advisory Committee:

1. Cooperationbetweencompetitionauthoritiesshoul dfeatureappropriatesaf eguardsfor confidential
information. Competition authorities should ensure the transparency of standards applied in their

19



Executive Summary

enforcement efforts. Continuing efforts are necessary to ingtill greater business confidence that
exchanges will not result in adverse commercial consequences.

U.S. antitrust authoritiesshould consider providing notice-- either beforeor after thefact -- of ther
intent to discloseinformationto antitrust authoritiesin other jurisdictions unless such noticewould
violate atreaty obligation of the United States or a court order or jeopardize the integrity of any
U.S, state, or foreign investigation.

The U.S. antitrust agencies should assess requests from other competition authorities to share
confidential information by taking into consideration, among other things, their history of
enforcement cooperation with therequestingjurisdiction aswell aswhether they are confident that
thejurisdiction is able to and does protect confidentia information under its own laws.

The Importance of Positive I ncentives

The United States should attempt to identify positive incentives that can degpen cooperation

between U.S. antitrust agencies and competition authoritiesin other jurisdictions, instill greater public
confidenceinthevaueof such cooperation, reducetens onsassociated with U.S. enforcement, and further
develop ashared culture of sound competition policy around the world. To this end, the Advisory
Committee recommends that:

1.

TheU.S. government should expand itsability to provide technicd assistance, both bilaterdly and
incoordinationwithinternationa organizations, to develop traditional coreareassuch asanticartel
enforcement activities and premerger reviews aswell as new initiatives (such as those discussed
in Chapters 5 and 6) to support the operating needs and capabilities of authorities that are
beginning to introduce or to enhance competition law and policy regimes.

U.S. antitrust authorities areencouraged to expand the jurisdictions with which they have modern
antitrust cooperation agreements, including those that festure more detailed provisionsregarding
positive comity. The U.S. authorities should seek cooperative arrangements with qualified
jurisdictions that have newer competition systems as well as with those with more established
competition laws.

CHAPTER 5
WHERE TRADE AND COMPETITION INTERSECT

Inthischapter, the Advisory Committee cons derstheintersection of trade and competition policy.

Notably, the Advisory Committee focuses on anticompetitive or exclusionary restraints on trade and
investment that areimplemented by firms, governments, or some combination of thetwo, and that hamper
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theability of firmsto gain accessto or competein aforeign market. Traditiondly, such problemshavebeen
congdered primarily therespons bility of nationa competition authoritiesconcerned about anticompetitive
effectsto markets and consumers on their soil. Some countries, notably the United States, have a times
gppliedtheir law extraterritorially in an attempt to remedy such practices. Asformal governmental barriers
to internationd trade and investment are reduced or diminated, internationa attention isturning moreto
anticompetitivepracticesoccurringwithinnationsthat affect tradeand investment flowsfrom other nations.
Asaresult, perceived restrictionsemanating from exclusionary or anticompetitive practiceshave generated
economic and political tensions between nations and firms.

This chapter reviews the landscape of global problems that implicate both international trade
concerns about access to markets and competition policy concerns about anticompetitive practices that
block the operation of markets. Many internationa competition problems are not seen by this Advisory
Committee as matters of relevance to internationd trade policy. Asdiscussed in Chapters 2 and 3, the
proliferation of merger control regimesisrasing transaction costs and introducing new frictions. As
discussed in Chapter 4, international cartels appear to be a serious problem for the U.S. and the global
economy. These mattersare global competition problems but they are not trade and competition policy
issues. Y e, thereisanimportant global competition agendathat needsgreater attention by the appropriate
policymakers at home and abroad. Thisis considered most directly in Chapter 6.

Chapter 5 consdersavariety of actsof governmentsand firmsthat can restrict internationa trade.
Around theworld, forma governmenta actionsimmunizesomefirmconduct. Governmentsalso may take
measuresthat areexcessvely trade-restricting and anticompetitive. Anticompetitive private arrangements
aso can have adverse effects on internationa trade and access to markets. And, in someinstances such
arrangements occur against a background of governmental restraints that are supportive of private
resraints. Inthisway, practicesthat may be anticompetitive or exclusonary may not fall neatly into a
category of either purely private restraints or governmental practices.

Trade and competition policies are two methods of addressing such problems. Trade law and
policy are centraly focused on the actions of governments. Competition or antitrust laws are principaly
focused on firm conduct. Inthisway, trade and competition policies are designed to ook at restraints that
come from different sources. Asthis chapter discusses, aspects of these policies tools can be mutually
supportive. At thesametime, overlapping policy concernscan leadto different conclusonsregarding the
effects of aparticular restraint. For example, examination of avertica digtribution practice under U.S.
antitrust law might find that the restraint is efficiency-enhancing and beneficial to consumers or merely
neutra to consumer welfare, while the same restraint might be seen from atrade policy perspective as
exclusionary and adversely affecting access to markets.

Neither trade nor antitrust policy tools provide complete solutions to the problems that emanate
fromthismix of governmenta and private restraints. And at present, nointernational set of rulesdirectly
addresses business practices, although some experts are of the view that such disciplines should be
developed at the international level.
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This chapter consdersand eva uatesthe utility of both old and new approachesto such problems.
It starts by defining the scope of the problem internationally, then reviews cases that have animated
internationa attention, and finaly considers dternative policy gpproaches, including bilateral cooperative
solutions, U.S. enforcement responses, and expanded international initiatives, at the World Trade
Organization (WTO) and elsewhere.

Defining the Problem

Much of theinternational discussion on the effect of anticompetitive practices hasfocused on the
impact of private restraints on internationd trade. The Advisory Committee believes that U.S. policy
should look beyond purdly private business practices, because governmental practices and restraints
of a mixed private and public nature also can have significant trade-distorting consequences. The
Advisory Committeetherefore consderspolicy recommendationsfor the broad ambit of practicesthat can
have an anticompetitive impact on trade and investment.

Evaluating the Evidence

As afirgt step in considering appropriate policy responses for addressing exclusionary or
anticompetitive practices abroad, the Advisory Committee considers the current record of cases and
disputes that have both competition and trade or market access features. In the view of this Advisory
Committee, thisrecord, while uneven, is sufficient to show that private and governmental restraints
that inhibit market access are a problem. While the problems recur as a source of international tenson
between certain countries, private anticompetitive restraints arenot geographicaly limited. The Advisory
Committee believes that the current record is sufficient for the U.S. government to make some policy
judgments about the nature of the global trade and competition problems.

Policy Approaches

Throughitsoutreach effortsand public hearings, the Advisory Committeehas solicited input from
various enforcement officid's, businessgroups, economists, organized labor, lawyers, and other interested
parties regarding potentid policy options for addressing anticompetitive and exclusionary practices that
restrain exports. In generd, dternative approaches considered by this Advisory Committee fall into
several broad categories:

1. The United States should encourage the development and expansion of bilateral agreements
including positive comity provisons. The development of positive comity can be used to address
anticompetitive restraints occurring in foreign markets that result in foreclosure. It isatool to
encourage other nationsto enforce their competition laws regarding anticompetitive conduct that
occurs on their territory and has adverse effects abroad.
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2. Wherecountriesareunwilling or unableto address such anticompetitive behavior withintheir own
borders, the harmed nation should, if feasible, useits own lawsto reach the offending conduct, if
feasble.

3. New or more robust multilateral initiatives could be explored through existing international

organizations such asthe OECD or theWTO. Alternatively, anew multilateral agreement could
develop international rules or initiatives to address such complaints.

The Advisory Committee believes that there is no single approach that responds to all
aspects of competition problems facing the global economy and U.S. firms. Several different
approaches may be promising. Bilateral agreements with positive comity offer a potentially useful
ingrument for addressing privaterestraints. The extraterritorial enforcement of U.S. antitrust lawscan be
necessary and prove effective under some circumstances. Importantly, in the view of this Advisory
Committee, economic globdization requires the further devel opment of international competition policy
initiatives. Through certain adjustmentsin each of these approaches, U.S. policy can improve upon its
approach to problems that intersect both trade and competition policy concerns.

Bilateral Agreementswith Positive Comity

The Advisory Committee believes that positive comity remains a useful first step in addressing
anticompetitive restraints affecting tradewheretheterritoria party hasthe authority and thewillingnessto
take effective action. The benefits associated with the positive comity process hold substantial potential
for enhanced cooperation and minimization of conflictsthat can arise during cross-border investigations of
conduct affecting market access. In market access cases, jurisdictional issues and even the theoretical
threat of extraterritorial enforcement of antitrustlawshaveengendered sgnificant level sof tension between
governments. The gpplication of positive comity principles can greatly reduce thesefrictions. However,
positive comity isnot areplacement for the option to pursue extraterritorial enforcement; it isbutonetool
within the entire framework of options available to antitrust enforcement officials.

Whileenhanced cooperationand useof thepositivecomity instrument can clearly producebenefits,
the Advisory Committee recognizesthat severa shortcomings need to be addressed if positive comity is
to become an effective dement of international cooperative efforts. The historic enforcement record of
antitrust agencies around the world does not ingtill confidence in those agencies’ willingness to pursue
antitrust actions againgt domestic firms in instances where the practices of those firms have allegedly
impaired theahility of foreignfirmsto competeeffectively. Intheabsenceof anation’ sseriouscommitment
to undertake such actions, wherelegdly warranted, the benefits of positive comity may remain modest or
illusory. Moreover, to be truly effective, positive comity requires correspondence between the parties
antitrust lawsand enforcement commitment. Confidencein positivecomity canbewesakenedif the process
is delayed and not transparent. And, of course, it remains arelatively new and untested approach.
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Recommendations for addressing concerns about positive comity and improving the process

include:

TheU.S. Department of Justiceshould build onthe U.S.-ECpositive comity agreement asamodel
for future agreements and should continue to expand the jurisdictions with which it entersinto
bilateral cooperation agreements.

It may be possible to improve upon the structure of positive comity provisons sill further. The
Advisory Committee proposes severa specific recommendations to increase communication and
transparency in the positive comity process.

Inadditiontovisiblesupport for positivecomity by competition enforcement agencies, international
organi zationsthat addresstrade and competitionissuesa so should endorse the benefits associated
withpositivecomity intheir misson. By advertising the advantagesregpedfrom effective postive
comity cooperation, international organizations hold the potentia to expand such cooperation to
nations or jurisdictions that have similar antitrust laws and enforcement policies.

Asameansto ensurethat aggrieved U.S. firmsview positive comity tool asaseriouspolicy option
for addressing anticompetitivepracticesinforeign markets, the Department of Justiceshould make
a conscientious effort to implement and test recent bilateral agreements with positive comity
provisions as afirst response to solve rea problems, when meritorious cases arise.

U.S. Enforcement to Gain Market Access

Therecord of U.S. government antitrust enforcement actions againgt foreign restraints that bar

access to markets abroad by U.S. firmsislimited. The reasonsfor this are diverse but suggest that
ggnificantlegd, evidentiary, and other obstaclesarelikely tomakeextraterritorid enforcement, particularly
with respect to foreign anticompetitive restraints that limit U.S. exports, only infrequently available as a
viable policy response. At thesametime, unilateral remediesmust remain apart of U.S. antitrust policies,
particularly whenforeigngovernmentsareunwilling or unableto undertakethel r own enforcement actions.
U.S. policymakers should make clear that the United States remains committed to using such instruments
when necessary and possible.

1.

Although the Advisory Committee believesthat it isimportant for the United Statesto develop
incentivesto obtain foreign authoritiescooperation, U.S. antitrust laws should not beweskenedin
aneffort to obtain such assistance. For example, the Advisory Committee believesin maintaining
treble damage liability in cases where the only antitrust violation aleged isharm to U.S. export
commerce.
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Private and governmentd litigation can raise traditional comity concerns on the part of foreign
governments. Improvements should be sought in the process and standards by which competing
interests are balanced for comity purposes. To that end, the Advisory Committee recommends
that federd, state, and loca judges hearing private disputesthat raise claims or defenses based on
considerations of governmental policy invite concerned governments, including the U.S.
Department of Judtice, to submit ther views & an early sagein thelitigation. Such “arring of views’
commonly takes the form of amicus curiae submissions.

TheAdvisory Committeerecognizesthat U.S. extraterritorial antitrust enforcement againstforeign
market-blocking restraints is a sendtive issue for foreign governments that can affect antitrust
enforcement cooperation effortsin particular and law enforcement cooperation more broadly.
Because of these concerns and the potential obstacles discussed above, the expected results of
extraterritoria enforcement against offshorerestraintsonU.S. exportsshoul d not beoverestimated.
Indeed, it is for such reasons that the Advisory Committee recommends that a first stepin
attempting to address these restraints should be to consider whether it is realistic to
approach the foreign nation where the practices occur and seek its cooperation. Where such
cooperationisnot forthcoming, awillingnesstouse U.S. antitrust enforcement tools may havethe
salutary effect of acting asalever to encourage excluding nationsto pursue their own enforcement
actions. A tenable U.S. antitrust enforcement effort against market-blocking restraints may
contribute to a greater culture of cooperation and enforcement. It is also essential to the
credibility of U.S antitrust enforcement that the business community have confidence that
the Antitrust Division will vigorously pursue cases, including export restraint cases,
wherever possible and when no superior alternatives such as positive comity are available.
Further, the Advisory Committee recommends that the U.S. antitrust agencies continue to have
responsibility vis-&vistrade agencies over legd determinations of the anticompetitive conduct of
private firms, at home or abroad.

One of the most chalenging aspects of U.S. enforcement against market-blocking restraintsis
deveoping adequate evidence of anticompetitive conduct. In any case that could result in an
enforcement action, that information and analysis will be highly fact specific. Nonetheless,
cong derable disagreement remains about the merits of particular disputesand the extent to which
private, governmental, and mixed public-privaterestraintsinhibit trade. 1t therefore may be useful
to undertake some broader empirical analysis such asa study of the magnitude of global trade
problemsthat semfrom privateor governmenta restraintsabroad or anandytical efforttoevauate
the effects of recent transnational cases such asin the cartel area. Such inquiries would not
establish definitive estimates, but could provide afoundation of evidence or andysisfor informed
national decisionmaking and international discourse that could be updated, as needed.
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The Role of International Organizations

The Advisory Committee believesthat in addition to pursuing bilateral cooperation with positive
comity, the United States should continue to devel op its broader multilateral engagement on competition
policy matters. These efforts should encompass a variety of forums and should be aimed at seizing
opportunities for devel oping more seamless markets and expanding meaningful cooperation on practical
enforcement problems. The godsfor enhanced international engagement should include: (1) developing
amorebroadly international perspectiveon competition policy, withthegoa sof reducing parochid actions
by firmsand governments; (2) fostering soft harmoni zation of competition policy systems; (3) developing
improved ways of resolving conflicts; and (4) developing a degree of consensus on what constitutes best
practices in competition policy and its enforcement.

TheWorld Trade Organizationisthemultilateral organization most often mentionedin connection
withaninternationd effort todevel op competitionrules. TheWTO hasauniqueplaceamonginternational
organizations and rulemaking bodies by virtue of itsinclusiveness (with more than 135 members from
devel oped and devel oping economies) anditscentrality asaforum for negotiating binding rulesgoverning
the economic conduct of nations. The WTO's central focus has been on the trade-distorting conduct of
governments. With the exception of antidumping and countervailing duty laws, theWTO has not focused
on firm conduct. However, while severa WTO agreements have elements that implicate competition
policy, and while many WTO principles are supportive of competition policy objectives (such as
transparency, nondiscrimination, and nationd trestment), the trestment of competition policy assuchin
WTO agreements has been only fragmentary.

Inthinking about the rolethat the WTO or another internationd organization might play with respect
to competition policy inthefuture, thefollowing approaches arenot endorsed by the Advisory Committee.

C Specificaly, this Advisory Committee sees efforts at developing a harmonized and
comprehensvemultilateral antitrust codeadministered by anew supranational competition
authority or theWTO asboth unredisticand unwise. Thisisnot anargument against efforts
at promoting soft convergence; indeed the Advisory Committee advances severd
proposalsthat it believes would be useful dong those lines. However, deliberations and
consultations on substantive aswell as procedural features of competition policy regimes
are not the same as negotiating a comprehensive international antitrust code.

C Alsounredigticisthepropositionthat purely national gpproachesaresufficient andbroader
international engagement is unnecessary. This viewpoint ignores both the costs of the
current sourcesof disharmony among nationsand equally important, theopportunitiesthat
now appear to exist for productive collaboration amongcompetition authoritiesaswell as
trade and competition authorities, including at the WTO.
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TheAdvisory Committeebelievesthat attention shoul d befocused onthesubstantial middleground

between these two extremes. It isherethat the WTO can play aconstructive rolein devel oping acommon
understanding of theissuessurrounding theintersection of tradeandcompetition policy. However, not al
competition problemsaretrade problems, and hence not all competition problemsthat areglobal will find
anatural home at the WTO.

1.

The Advisory Committee therefore recommends that the primary focus of the WTO and its area
of core competence remain as an intergovernmental trade forum focusing on governmental
restraints. Thereisagreat dedl of further liberaization of tradeto achieve and that agendacan itself
have a positive impact on the environment for competition policy around the world.

The Advisory Committee also recommends that the U.S. government support and pursue
additiond incrementa stepsat the WTO to deepen thework aready under way ontheintersection
of tradeand competition policy. TheWTO Working Group on the I nteraction Between Tradeand
Competition Policy is a productive intergovernmenta initiative engaging trade and competition
officias from both devel oped and developing economies. To foster the work of this group, the
Advisory Committee recommends the WTO undertake these illustrative and largely educative
steps to make the WTO amore “competition policy friendly” environment.

C The most obvious movein this direction would bethe continuation of the deliberations of
the Working Group, which has had a productive start but is still in the early stages of
deliberations.

C The WTO should increase the competition policy expertise at the WTO Secretariat and
in the country missions, wherever possible.

C The WTO should continue to conduct regular summary reports or review of those
countries that have competition laws or paliciesin place, possbly including such reports
in the Trade Policy Review Mechanism (TPRM).

At thisjuncture, the mgjority of the Advisory Committee believesthat the WTO as a forum for
review of privaterestraintsisnot appropriate. Giventhepossiblerisks, and thelack of international
consensus on the content or appropriateness of rules or dispute settlement in this area, this
Advisory Committee believes that the WTO should not develop new competition rules under its
umbrella. Various concerns animate the Advisory Committee’ s skepticism toward competition
rulesat theWTO, including thepossible distortion of competition standards through the quid pro
guo nature of WTO negotiations; the potentia intrusion of WTO dispute settlement panelsinto
domesticregulatory practices, andtheingppropriatenessof obliging countriestoadopt competition
laws. Whilerecognizingthat in someinstancesit may not beafully satisfactory result, the Advisory
Committee believesthat nationa authoritiesare best suited to addressanticompetitive practices of
private firms that are occurring on their territory.
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4. If anticompetitive practicesand market-blocking restraintsare occurring inajurisdiction that does
not haveacompetitionauthority or that authority isunableor unwilling toremedy the problem, then
the harmed nation may be able to apply its own laws effectively in an extraterritoria fashion. |If
relief isnot practicable (becauseof an inability to obtain necessary evidence or other means), then
it may be the case that the harmed nation smply haslimited relief available to it under the current
system. Thismay gppropriately beasubject of international consultation. However, it ssemsless
appropriately a matter for WTO dispute settlement.

5. Over thelonger term, the WTO may becalled upon to resol ve disputes between nationsthat hinge
on whether private practices that foreclose access to markets are ultimately attributable to
governmentd practices. The ability of the WTO to resolve such disputesis not fully tested under
the WTO' s existing rules or jurisprudence and is an area that this Advisory Committee believes
needs particular sudy and cons deration by tradeand competition policymakersintheyearsahead.
Asthe world moves into the next century, and as new countries join the WTO, the problems of
market access will surely deepen, and the line between public and private restraints will become
increasngly opague. Hence, itisaparticularly important areacof attention by tradeand competition
policymakers.

CHAPTER 6
PREPARING FOR THE FUTURE

The Advisory Committee was invited to think broadly and boldly about new tasks and concepts
that theUnited Statesand theinternationa community should cons der in addressing emerging competition
issues. Thischapter looksat four sucharess. Firg, it examinesthepossible need for additional multilaterd
initiativesto deal with competition policy mattersthat either transcend national boundaries or that would
benefit from more internationd attention. A key recommendation is the proposed “ Global Competition
Initiative,” which is designed to address differences in national approaches to competition that have
international consequences. Second, and closdly related, the chapter considerstheneed for aninternational
mechanism that will dlow countries to resolve disputes over competition policy. Third, the chapter
consders an emerging issue of growing importance, namely, the intersection of competition policy and
electronic commerce. Finaly, the chapter considers the configuration of U.S. foreign economic
policymaking itself and the role that competition policy perspectives can play in that process.

Global Competition Initiative

Many competitionissuesarenot tradeissuesbut areneverthel essbroadlyinternational. Suchissues
includeharmonization of procedura or substantivefeaturesof merger notificationandreview and protocols
to protect confidential information exchangedin the courseof enforcement measures, among others. Inthe
Advisory Committee’ sview, the United States and other nations should continue to use -- but not be
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limitedto-- existinginternational organizationsand venues. |ndeed, the Advisory Committeerecommends
that the United Statesexplorethe scopefor collaborationsamong interested governmentsand i nternational
organizationsto create anew venuewhere government officias, aswell asprivatefirms, nongovernmenta
organizations (NGOs), and others can exchangeideasand work toward common sol utionsof competition
law and policy problems. The Advisory Committee calls this the “ Globa Competition Initiative.”

1.

A Globa Competition Initiative should be inclusve and foster did ogue directed toward greater
convergenceof competitionlaw and analys s, common understandings, and commonculture. Such
a gathering also could serve as an information center, offer technical expertise to transition
economies, and perhaps offer mediation and other dispute resolution capabilities. Areas for
constructive dialogue might include further discussions among competition agencies to:

C Multilateralize and deepen positive comity;

C Agree upon the consensus disciplinesidentified in Chapter 2 regarding best practices for
merger control laws and develop consensus principles akin to the recent OECD
recommendation on hard-core cartel's, consider and devel op disciplinesto define actions
of governments; for example in areas with negative spillover potential such as export
cartels, which require broader international cooperation and consultation;

C Congder and review the scope of governmenta exemptions and immunitiesthat insulate
markets from competition around the world (as discussed in Chapter 5);

C Consder approaches to multinational merger control that aim to rationalize systems for
antitrust merger notification and review (as discussed in Chapter 3;

C Congder frontier subjectsthat arequintessentially globa such ase-commerce, which will
create new challenges for policymakers around the world,;

C Undertake collaborative analysis of issues such as globa cartdls (discussed in Chapter 4)
and market blocking private and government restraints (discussed in Chapter 5); and

C Possibly undertake some dispute mediation and even technical assistance services.

A Globa Competition Initiative does not require a new internationa bureaucracy or substantial
funding. The Group of Seven (G-7) summit is an attractive mode, in that it demonstrates that
countries can create mechanisms to exchange views and attempt to develop consensus on
economicissueswithout aninvestment in asecretariat or permanent staff. Thisproposedinitiative
would benefit from support from internationa organizations such astheWTO, OECD, theWorld
Bank, and UNCTAD.
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Inter national Mediation of Competition Disputes

The Advisory Committee recognizesthat existing multilateral organizations are not equipped to
handle some competition conflicts between nations. Theonly options currently availableinthose conflicts
aredomedtic litigation against asovereign state, brinkmanship, or diplomeatic negotiation. Consequently,
some congderation and experimentation with approaches is needed to provide aternative options for
resolving these conflicts. One possible approach isto creste a mediation mechanism in which neutra but
expert parties can help the parties reach a settlement and where no party to adispute enjoys any home-
court advantage.

1. TheAdvisory Committeerecommendsthat theU.S. government and other interested governments
and internationa organizations consider developing anew mediation mechanism aswell as some
genera principlesto govern how international disputes, at least sovereign competition policy
disputes, might be evaluated under such amechanism. Thismechanism could be devel oped under
the auspices of the proposed Global Competition Initiative or elsewhere.

2. The members of the mediation panel would be drawn from aroster of internationally respected
antitrust and competition experts. An examination of a competition policy conflict by an expert
panel will face many chdlenges. However, in some circumstancesit could prove useful to clarify
the competition policy characteristics of the problem at hand.

Electronic Commer ce and Competition Policy

In thinking about the globa challenges to competition policy in the next century, the Advisory
Committeeidentified e-commerce and the application of competition policy to high technology industries
asimportant frontier issues. Accordingly, in Chapter 6 the Report cons derssomeof thecompetition policy
dimensions raised by e-commerce.

The Role of the Department of Justicein U.S. Foreign Economic Palicy

For avariety of reasons, the Antitrust Divison of the Department of Justice has not traditionally
played a central role in deliberations on U.S. foreign economic policy nor seen its role as broadly
internationd in nature. Globdization is changing thisredlity if not the existing structures. The Report
considers whether and how therole of the Antitrust Division should be included in U.S. Government
discussions concerning foreign economic policy.

1. The Advisory Committee believesthat the law enforcement dimensions of antitrust must remain
outside of the deliberative interagency process. Some members are concerned that the
participation of antitrust officials in senior interagency deliberations broader than antitrust
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enforcement runstherisk of politicizing antitrust decisionmaking; othersare more of theview that
it isimportant to have such participation in al domestic and foreign policy deliberations that
implicate competition policy.

2. One potentialy constructive step would be to ensure that the Antitrust Division, working in close
consultation with the Federal Trade Commission, is the lead negotiator on any international
discussions on competition policy, be they multilaterd, bilaterd, or regiona. This approach has
pardldsinother internationa negotiations, suchasthoseinvolvingfinancid servicesand securities.

Expanding U.S. Technical Assistance in Competition Law and Policy

The Advisory Committee has congdered additional affirmative steps the United States might
undertaketo expand technical ass tanceto overseascompetition agencies. Technicd assstanceprograms
may provide the United States with avoice to support the adoption of sound competition principles and
promote the rule of law, especialy by transtion economies. Further, in light of the proliferation of new
antitrust authorities, technica ass stance canbeusedto convey practical experienceand advicetoemerging
antitrust regimes, aswell asguidance on theformulation of domestic competition policiesthat make sense
inthe globalized economy. U.S. support of new competition policy regimes aso creates an opportunity
for the United States to share its perspective. This can be important as a means of influencing the legal
environment in which U.S. exporters and businesses operate.

U.S. government support for technical ass stance programsto support competition policy regimes
around theworld hasbeen asmall but important component of its enforcement cooperation work over the
past decade. U.S. antitrust authorities have provided technical assistance under programs characterized
by modest funding, geographica limitations, and varying duration or scope. The Advisory Committee
advocates application of abroader view of U.S. prioritiesin this regard, and recommends the following:

1. The United Statesand indeed theworld community should devote moretechnicd assistancetothe
development of competition policy structures abroad.

2. Support to trangtion and devel oping antitrust regimes should be included among U.S. funding
priorities, and the U.S. government should more vigorously support avariety of ways of offering
such support.

3. TheUnited Statesshoul d createand seek opportunitiesfor degpening consul tationand cooperation
with other countries and organizations providing technical assistance, including those major
jurisdictions that are engaged in providing structured technical assistance, and multilateral or
international organizationssuch astheOECD, the World Bank, the International M onetary Fund,
and the WTO.
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