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CYR, Senior Circuit Judge. Appel  ant Lydia Gonzal ez
chal | enges various sunmary judgnent rulings which pronpted the
district court to dismss the clains she filed against her
enployer, E Da, Inc., alleging that it violated the Age
Di scrimnation in Enploynent Act (ADEA), 29 U S.C. 8§ 621 et seq.,
the Anmericans with Disabilities Act (ADA), 42 U S C § 12101 et
seq., and various Puerto Rico statutes. The record facts are

related in the light nost favorable to Gonzal ez. See Conto v.

Concord Hosp., Inc., 265 F.3d 79, 80 n.1 (1st Cr. 2001).

I

BACKGROUND

In 1991, at age 58, CGonzalez was hired as a reporter by
El Nuevo Dia, a Puerto R co newspaper owned by defendant-appell ee
El D a. During the ensuing years, her supervisor, Mria Luisa

Ferre, frequently stated, inter alia, that (i) Gonzal ez’ deneanor

and couture were "[o]Jut of style" and "colorless,” and her coiffure
("l'ike Phyllis Diller") was ol d-fashioned (viz., "manias de vieja,"
or "old person's ways"); (ii) she should have retired and gone to
live with her grandchildren in Florida |ong ago; and (iii) due to
her age she would not live |Iong enough to see her grandson play
maj or | eague basebal |

On anot her occasion, after Ms. Ferre bal ked at CGonzal ez’
expression of interest in covering fashion shows, Gonzal ez st at ed:

"You want nme to | ook |ike a Vogue nodel ?" Rather than respondi ng,



Ms. Ferre sinply stared at Gonzal ez. Moreover, Ms. Ferre routinely
assi gned younger reporters to cover the fashion shows and often
tol d Gonzal ez: "Dona Lydia, | don't knowwhat I'mgoing to do with
you. "

Simlar remarks were made to Gonzal ez by Jorge Mercado,
the director of the human resources departnent, who frequently
stated that Gonzalez had "manias de vieja." Mreover, often as
Gonzal ez arrived at work in the norning, M. Mercado woul d accost
her in the | obby and inquire: "Mm can | help you?" or "What did
you cone here for, to visit or to request a job?" |In addition,
when M. Mercado visited the departnent in which Gonzal ez worked,
he would make such coments as: "Are you still here?" or "I
t hought you had been di scharged or termnated a long tinme ago."

Follow ng a serious work-related injury in April 1997,
Gonzal ez applied to the State Insurance Fund (SIF) for workers'
conpensati on benefits. The SIF determ ned that Gonzal ez should
take nedical |eave while receiving treatnment and rehabilitative
t her apy. Apparently concerned about Gonzal ez’ extended absence
from work, M. Ferre contacted the E D a human resources
departnent regarding retirenent packages which mght be offered
Gonzal ez.

On June 12, 1997, CGonzal ez di scussed her heal th probl ens
and her job wth Ms. Ferre. At one point, Ms. Ferre asked Gonzal ez

whet her she would like to retire, adding: "Look, [] you are



al ready 63 years old and your health is not good." Wen Gonzal ez
responded that she did not wish to retire and instead offered to
return to work imediately, M. Ferre rejected her offer and
advi sed Gonzal ez to take a vacation and return to work on July 1.
As CGonzal ez had no renmi ni ng pai d-vacation tinme, however, and Ms.
Ferre was well aware that Gonzalez was in difficult financial
straits, Ms. Ferre offered to make an advance on Gonzal ez' sal ary.
Gonzalez pronptly related the conversation to her forner
supervisor, Iris Landron. On the following day, El Dia issued a
$6, 000 check to Gonzal ez. Although Gonzal ez was surprised by the
| arge anmount and concerned about her ability to repay it, she
nevert hel ess applied the entire advance toward her delinquent real
estate nortgage.

On June 16, M. Mercado asked Gonzalez to conme to his
of fice, where she was presented with a resignation, release, and
conpensati on agreenment. M. Mercado asserted that during her June
12 neeting with Ms. Ferre, Gonzal ez had agreed to execute these
docunents. Gonzal ez deni ed any such agreenent, refused to sign,
and informed M. Mercado that she planned to return to work on June
19, rather than July 1. Upon returning to work on June 20,
Gonzal ez asked M. Mercado to draft an agreenent, which she then
signed, prom sing to repay the $6,000 advance by June 27.

On June 27, Gonzal ez and her union representatives net

with M. Mercado to explain that Gonzal ez had been unable to obtain



a bank loan with which to repay her $6,000 debt to El Dia. M.
Mercado rejected CGonzalez' alternative offer either to tender
certain valuable artwork in lieu of cash or repay the | oan through
payrol | deductions. After asserting that Gonzal ez had breached t he
repaynent agreenent in "bad faith," M. Mercado suspended her

wi t hout pay, albeit with benefits (viz., e.g., health and life

i nsurance), until such time as she repaid the $6, 000 advance.

As CGonzalez was left without a source of incone, yet
required to mtigate damages, she accepted a position as a staff
reporter with The San Juan Star, an El Nuevo Dia conpetitor, then
submtted a grievance against El Dia pursuant to the collective
bar gai ni ng agreenent (CBA). During the grievance proceeding,
Gonzal ez admitted to having worked for The San Juan Star.
Thereafter, on July 15, 1997, M. Mercado term nated Gonzal ez,
citing the conflict-of-interest provision in the CBA viz.,
"[r]eporters working for the newspaper shall work exclusively on
reporting news for [the newspaper], and thus shall not wite
articles and/or colums for any newspaper other than [El Nuevo
Dia]."* (Enphasis added.)

In August 1998, Gonzalez initiated the present action

against El Dia, Ms. Ferre, and M. Mercado in the United States

'Gonzal ez argues on appeal that the conflict-of-interest
provision in the CBA is inapposite because she was not "working
for" El Dia while she was suspended. As she failed to raise this
claimin her opposition to El Dia's notion for summary judgnent,
however, it has been waived. See Davis v. Lucent Techs., Inc., 251
F.3d 227, 232 (1st G r. 2001).




District Court for the District of Puerto Rico, alleging inter alia
t hat her enploynment had been term nated in violation of the ADEA,
t he ADA, and various Commonweal th of Puerto Rico statutes. El D a
counterclained for its $6, 000 advance to Gonzal ez.

Utimately, the district court entered summary judgnment
for EIl Dia, dismssed all claims in the Gonzal ez conplaint, and
awarded EIl Dia sunmmary judgnent on its counterclaim? On appeal,
Gonzal ez chal l enges the district court rulings which presaged the
di sm ssal of her conpl aint.

II

DISCUSSION

Summary judgnment rulings are reviewed de novo, after al
the conpetent evidence and attendant reasonable inferences have
been assessed in the |light nost favorable to the nonnoving party.

See Conto, 265 F.3d at 80 n.1.® Moreover, rather than weigh the

*The earlier district court rulings, rejecting the Gonzal ez
clains against Ms. Ferre and M. Mercado in their individual
capacities, are not before us on appeal.

3The district court granted sumary judgnment to El Dia on the
grounds that: (i) the ageist comments attributed to Ms. Ferre,
made before and on June 12, 1997, were not probative, in that it
was M. Mercado, rather than M. Ferre, who determ ned that
Gonzal ez shoul d be suspended and term nated; (ii) Gonzalez failed
to establish that M. Mercado made any discrimnatory remark,
either proximate to, or in the context of, the decision to suspend
and/or term nate Gonzal ez; (iii) Gonzal ez adduced no evi dence t hat
El Dia |l acked legitimte alternative grounds for not assigning her
to cover fashion shows; and (iv) the testinony given by M.
Landron, Gonzal ez’ forner supervisor —that the El Dia retirenent
offer was a subterfuge for age discrimnation —constituted an
i nadm ssi ble lay opinion, see Fed. R Cv. P. 701.
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credibility of the testinony, we presune that a rational factfinder

woul d accept it as stated by the witness. See Santiago-Ranps v.

Centennial P.R Wreless Corp., 217 F.3d 46, 55 (1st Cr. 2000).

A. The ADEA Claim

Under the ADEA, an enployer may not "discharge . . . or
ot herw se di scri m nate agai nst any i ndi vidual with respect to [ her]
conpensation, terns, conditions, or privileges of enploynent,
because of [her] age." 29 U S C 8§ 623(a)(1).* Conzalez was
required to conply with the famliar burden-sharing paradigm

established i n McDonnell Douglas Corp. v. Geen, 411 U. S. 792, 802

(1995). Thus, at the outset she needed to tender enough evi dence
to establish a prina facie age-discrimnation claim See

Dom ngquez-Cruz v. Suttle Caribe, Inc., 202 F.3d 424, 430 (1st Cr.

2000).° For present purposes, El D a acknow edges that Gonzal ez

established a prima facie case under the ADEA. See id.

‘Since many of the relevant |egal standards applicable in
enpl oynment -di scri m nati on cases arising under the ADEA, the ADA
and Title VII are closely conparable, see Dichner v. Liberty
Travel, 141 F. 3d 24, 30 n.5 (1st Gr. 1998), we cite to them as
appropri ate.

An ADEA cl ai mant nust adduce evidence that (1) she was at
| east forty years of age; (2) her job performance net the
enpl oyer's legiti mate expectations; (3) the enployer subjected her
to an adverse enploynment action (e.qg., an actual or constructive
di scharge); and (4) the enployer had a continuing need for the
services provided by the position from which the claimnt was
di scharged. See Suarez v. Pueblo Int'l, Inc., 229 F.3d 49, 53 (1st
Cr. 2000).




The required prima-facie-case showing generates a
rebuttabl e presunption that the defendant-enployer violated the
ADEA. \Wer eupon, the burden of production —as distinguished from
the burden of proof — shifts to the defendant-enployer to
articulate a legitimate, nondiscrimnatory basis for its adverse
enpl oynent action. Once this limted burden has been net by the
def endant - enpl oyer, the presunption which attended the prima facie
case vani shes and the claimant nust adduce sufficient creditable
evidence that age was a notivating factor in the challenged
enpl oynent action. See id. The plaintiff-enployee may neet her
burden of proof by showi ng that the enployer's proffered reason for
the chal |l enged enpl oynent action was pretextual, see id. at 430

n.5, fromwhich the factfinder in turn may, but need not, infer the

all eged discrimnatory aninus. See Fite v. Digital Equip. Corp.

232 F.3d 3, 7 (1st Cir. 2000) (citing Reeves v. Sanderson Pl unbi ng

Prods.., Inc., 530 U.S. 133 (2000)).

El Dia plainly met its circunscribed burden of production
by identifying a nondiscrimnatory basis for the Gonzalez
di scharge: i.e., her acceptance of enploynent as a reporter for a

conpeting newspaper, in direct violation of the conflict-of-

I nterest provisioninthe CBA C., e.qg., King v. Preferred Tech.
G oup, 166 F.3d 887, 893 (7th Gr. 1999) (Fam |y and Medi cal Leave
Act) (noting that violation of CBA provision by enployee was

legitimate nondi scrimnatory basis for adverse enploynent action



taken by enployer); Burmistrz v. Gty of Chicago, 186 F. Supp. 2d

863, 873-74 (N.D. I1l11. 2002) (sane, under ADA). Accordingly, the
burden then shifted back to Gonzalez to prove that the
nondi scrim natory basis assertedly relied upon by El D a was nerely
a pretext, and that age aninus was the real reason for her
term nation.

At this stage in the proceedi ngs, Gonzal ez cannot di spute
that she knowingly failed to conply with the pertinent CBA

provision, thereby entitling El Dia to discharge her. See Mechnig

v. Sears, Roebuck & Co., 864 F.2d 1359, 1365 (7th Gr. 1988)

("[ Federal courts] do 'not sit as a super-personnel departnent that
reexam nes an entity's business decisions.' 'No matter how nedi eval
a firms practices, no matter how high-handed its decisional
process, no matter how m staken the firms managers, [the ADEA
does] not interfere.'") (citations omtted).® Accordingly, in
order to establish that an age-based ani nus nonet hel ess constituted
a notivating factor in the decision to term nate her enploynent,
CGonzal ez relies principally upon six varieties of evidence.

1. The Ageist Remarks

Gonzal ez asserts that, prior to June 12, M. Mercado and
Ms. Ferre engaged in a "pattern" of workplace remarks which

denonstrate an age-based ani nus. See supra Section |I. Upon cl oser

®Gonzal ez abandoned her grievance under the CBA, which was
t hen di sm ssed with prejudice.



exam nation, however, the stray remarks she identified afforded an
i nadequat e foundation for the requisite discrinmnatory intent.

Inthe first place, "stray workpl ace remarks," as wel | as
statenments nmade either by nondeci si onmakers or by deci si onmakers
not i nvolved in the decisional process, normally are insufficient,
standing alone, to establish either pretext or the requisite

di scrimnatory aninmus. See Straughn v. Delta Air Lines, Inc., 250

F.3d 23, 36 (1st Cr. 2001); Laurin v. Providence Hosp., 150 F.3d

52, 58 (1st Cir. 1998). The Gonzal ez deposition identified neither
the tinme nor the context of the pre-June 12 remarks nade by M.
Mercado and Ms. Ferre, nor could Gonzalez state whether any
particul ar remark had been made at a tine proxi mate either to June

12 or to her July 15 termnation. See, e.q., Dom nquez-Cruz, 202

F.3d at 433 n.6 (noting "circunscribed" evidentiary weight of
“"tenporally renote" statenents).
Secondly, it is far fromclear that the alleged remarks

bespeak any age-based aninus at all. See Fernandes v. Costa Bros.

Masonry, Inc., 199 F.3d 572, 583 (1st Cir. 1999) (noting that "a

statenent that plausibly can be interpreted two different ways -
one di scrimnatory and the ot her benign - does not directly refl ect

i1l egal aninus") (enphasis added); Speen v. Crown d ot hing Corp.

102 F. 3d 625, 636 (1st Cir. 1996) ("'[Alnbiguous remarks, tending
t o suggest ani nus based on age, are insufficient, standing al one,

to prove an enployer's discrimnatory intent.'") (citations

10



omtted; enphasis added); Lehman v. Prudential Ins. Co. of Am, 74

F.3d 323, 329 (1st Gir. 1996) (sane).

Sonme statenents, such as those made by M. Mercado
nmerely displayed a neasure of surprise that Gonzalez was stil
enpl oyed at El Dia, without either asserting or inplying that she
was too old to be working. Moreover, M. Mercado' s all eged use of
the salutation "Mont —though no doubt insensitive, perhaps even
rude —hardly constituted a self-sufficient foundation for an ADEA
claim especially since these particular attributions —not her hood
and advanced age —plainly are not synonynous.

Simlarly, the remarks Ms. Ferre allegedly directed at
Gonzal ez are reasonably susceptible to interpretation sinply as
descriptions of the sonewhat dowdy appearance and deneanor which
Gonzal ez herself acknow edges. Mor eover, the Spanish phrase
“mani as de vieja" ("old ways") did not unanbi guously connote that
Gonzal ez was old, let alone too old, but rather that she acted in
ways which did not appear in keeping with a person her age. See,

e.q., Pearson v. Gty of Manhattan, 33 F. Supp. 2d 1306, 1315 (D

Kan. 1999) (holding that phrase "old ways" not evidence of ADEA
age- based ani nus, as such ternms "apply nore to a person's state of

mnd than to a person's age"); Martin v. Ryder Distribution Res.,

Inc., 811 F. Supp. 658, 664 (S.D. Fla. 1992) (observing that sinple
references to the plaintiff-enployees —as "good old boys" and

"ol d-fashioned" —are insufficient evidence of age-based aninus

11



under ADEA), aff'd, 16 F.3d 1232 (11th Cr. 1994). Nor did any
ot her statenment, attributed either to M. Mercado or M. Ferre,
unanbi guously comruni cate an age-based aninus. Rat her, their
remarks are readily susceptible to interpretations which are in no
sense discrimnatory.

2. The Fashion Show Coverage

Simlarly wunavailing is the contention that the
unexpl ained refusal to allow Gonzalez to cover fashion shows
denonstrat ed an age-based aninus. G ven her acknow edged penchant
for old-fashioned clothing and hairstyles, it seenms nuch nore
plausible to attribute El Dia's decision to the fact that Gonzal ez
was insufficiently attuned to current fashions; and, therefore,
that her representation of El Dia at fashion shows could very well
reflect adversely upon its business image in such circles. Cf.,

e.9., Rogosin v. Mayor and Gty Council of Baltinore, 197 F. Supp.

2d 345, 351 (D. M. 2002) (noting that enployer has right under
ADEA to consider plaintiff-enployee's projection of "negative
public image").

3. The Ferre-Mercado "Conspiracy"

Furt her, Gonzal ez contends that since M. Ferre
acknow edges that she contacted M. Mercado prior to June 12 in
regard to the retirenment plan, both should be considered EIl D a
deci si onmakers, and that Ms. Ferre's remark on June 12 —viz., "you

are al ready 63 years old and your health is not good" —accordingly

12



constituted a discrimnatory statenent by a decisionmaker in the
context of the adverse enpl oynent action taken agai nst her by El
Dia. The record on appeal does not square with her contention,
however .

Instead, Ms. Ferre sinply stated that she contacted the

hunman resources departnent prior to June 12 regarding the

retirement options available to Gonzal ez. There is no record
support whatever for the notion that Ms. Ferre stated that she had

spoken with M. Mercado about the matter. Accordingly, no rational

factfinder could construe Ms. Ferre's routine investigation into
the retirement options available to Gonzal ez as either (i) sonehow
sinister or (ii) a rational basis for surmsing that Ms. Ferre
pl ayed a neaningful role in M. Mercado's subsequent decisions to
suspend and term nate Gonzal ez.

4, The Remarks Made by Ms. Ferre on June 12

On June 12, Ms. Ferre adverted to Gonzal ez’ age while the
two were discussing CGonzal ez’ vacation plans and the retirenent
of fer which had been made to her. O course the nmere tender of a
retirement proposal does not evince the requisite discrimnatory

ani nus. See Baralt v. Nationwide Mut. Ins. Co., 251 F.3d 10, 16

n.7 (1st Gr. 2001), cert. denied, 122 S. . 1064 (2002); Al varez-

Fonseca v. Pepsi Cola of P.R Bottling Co., 152 F.3d 17, 27 (1st

Cir. 1998). Moreover, even viewed in the light nost favorable to

Gonzal ez, Ms. Ferre's statement plainly conveyed the rational

13



concern that retirenent mght prove the nore prudent course,
especially since Gonzal ez had been experiencing serious health

probl ems, as well as financial difficulties. See Hoffman v. MCA

Inc., 144 F.3d 1117, 1122 (7th Gr. 1998) (finding no age-based
ani mus i n supervisor's nere observation that enpl oyee was "getting
ol d"). Nor does Gonzal ez contend that she felt pressured toretire

by Ms. Ferre's reference to age. Cf. Senpier v. Johnson & Hi ggins,

45 F.3d 724, 732 (3d GCr. 1995 ("[Aln early retirenent program
designed to force enpl oyees who reach a senior age to | eave or face
significant pressure to resign or retire mght itself create an
i nference of age discrimnation.").

Yet nore inportantly, of course, the June 12 retirenent-
plan offer tendered by Ms. Ferre is not the adverse enpl oynent
action at issue. Rat her, the two pertinent enploynment decisions
(viz., the suspension w thout pay and the ensuing term nation) were
made later, precipitated not by Gonzalez' age but by her
acknow edged (i) delinquency in repaying the $6,000 advance when
due, and (ii) violation of the conflict-of-interest provision in
t he CBA.

5. The Allegedly False Communication by Ms. Ferre to Mr.
Mercado

Addi tionally, Gonzal ez stresses that, after June 12, M.
Ferre falsely informed M. Mercado that Gonzal ez had accepted the
retirement offer, thereby presumably causing the $6,000 check to

I ssue and corroborating Gonzal ez’ acceptance, all in an el aborate

14



effort to force Gonzalez to | eave her enploynent. Even viewed in
the Iight nost favorable to Gonzal ez, see Conto, 265 F.3d at 80,
n.1, any such inference would be highly speculative at the very
| east. We expl ain.

First, although at summary judgnent we nust credit the
assertion attributed to Gonzal ez on June 12 —t hat she never agreed

toretire, see Santi ago- Ranps, 217 F.3d at 55 —it does not foll ow

that Ms. Ferre spoke untruthfully. Rat her, Ms. Ferre sinply may
have msinterpreted Gonzalez' stated intentions. But nore
importantly, we are unable to conceive a plausible notive for Ms.
Ferre to msrepresent Gonzalez' intentions. Had Gonzal ez not
desired or agreed — on June 12 —to retire, surely her nere
acceptance of the $6,000 |oan itself would not have pressured her
into executing the retirenent agreenment, particularly in |ight of
(1) M. Mer cado' s r eady accept ance of Gonzal ez’ own
characterization of the June 12 transaction as a | oan transaction,
and (ii) M. Mercado's willingness to accommbdate her suggestion
that a repaynent agreenent immediately be reduced to witing.
Finally, Gonzal ez’ characterization of the $6,000 | oan, as a nere
sal ary advance, severely strains credulity, especially since she
attested that she had been surprised by the |arge anount of the
check and wonder ed how she woul d repay it. Accordingly, the record

I's devoid of creditable evidence that Ms. Ferre, in issuing the
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$6, 000 check to Gonzal ez, harbored any illicit notive whatever, |et
al one an age-based ani nus.

6. The Suspension Without Pay

Finally, Gonzalez points to M. Mrcado' s rejection of
her alternative proposals for repaying the $6,000 loan; i.e.,
t hrough payroll deductions or by tendering "valuable artwork™ in
lieu of cash. M. Mercado suspended CGonzal ez for acting in "bad
faith," presumably because she had insisted, a nere seven days
earlier, that M. Mercado draw up a repaynent agreenent. |nasnuch
as Conzalez was well aware on June 20 that she was in serious
financial straits, her contention that she reasonably expected to
obtain a bank | oan wi thin seven days seens suspect at best. As for
her belated alternative repaynent proposal, Gonzal ez tendered no
evi dence that she possessed artwork with a ready fair-narket val ue

approaching $6,000. Cf., e.g., Woten v. Ravkind (ln re Dixon),

143 B.R 671, 675 (Bankr. N.D. Tex. 1992) (noting market val ue of
artwork often "specul ative").

Wth regard to her contention that El Dia displayed an
age- based ani mus by declining to allow her to repay the $6, 000 debt
in installnments, Gonzalez cites but one instance in which El D a
ever allowed an enpl oyee an extension on the original repaynent
schedul e. Moreover, in that case the enployee was obligated to

repay a nere $200, nistakenly disbursed by EIl Da in the first

i nstance, whereas the present record is devoid of any suggestion

16



that El Dia mstakenly disbursed the $6,000 |loan to Conzal ez
Additionally, after she accepted the advance, Gonzal ez know ngly
and voluntarily executed a witten agreenent specifying the

repaynent ternms. See Rodriguez-Cuervos v. Wal-Mart Stores, Inc.,

181 F. 3d 15, 21 (1st Cr. 1999) ("'[A] claimof disparate treatnent
based on conparative evidence nust rest on proof that the proposed
analogue is simlarly situated in all material respects.'")
(citation omtted).

Furt her, Gonzal ez asserts that M. Mercado denonstrated
an age-based aninus, in that his decision to suspend her w thout
pay created a Catch-22; i.e., without a salary she woul d be unabl e
to repay the $6,000 and return to work at El Dia, yet her prior
work experience qualified her only for work as a reporter.
Alternatively, were she to accept work as a reporter for a
conpeti ng newspaper she would be in violation of the anti-conflict-
of -interest provisioninthe CBA. This thesis fails the reasonabl e
plausibility test as well.

First, as already noted, Gonzal ez cl ai med t hat she owned
artwork worth $6, 000, which, if sold on the open market, woul d have
enabl ed her to repay the $6,000 |oan and return to work at El Dia
al nrost i medi ately. Second, and nore inportantly, her contention
that she was qualified to work only as a reporter is both
conclusory and w thout record support. That is to say, presumably

an experienced reporter woul d possess the requisite qualifications

17



for various other positions requiring research and witing skills,
but would not trigger the narromy witten conflict-of-interest
provision in the CBA. See supra Section |I. Yet Gonzal ez nade no
attenpt to denonstrate that no such positions were available in the
rel evant geographi c area.

Accordingly, as it would be overly speculative to infer
an age-based aninus from the evidence contained in the record on
appeal, the district court ruling rejecting the Rule 56 proffer by
Gonzal ez nust be affirned.”’

B. The ADA Claim

The ADA prescribes that no enployer "shall discrimnate

against a qualified individual with a disability because of the

disability of such individual."” 42 US C § 12112(a) (enphasis
added). The term"disability" is defined as "a physical or nental
i mpai rment that substantially limts one or nore of the major life
activities of such individual." Id. 8§ 12102(2)(A). Gonzal ez
insists that she tendered enough conpetent Rule 56 evidence from
which the trier of fact mght reasonably infer that her various
orthopedic conditions, including back, neck and 1leg pain,

constitute a "disability" which substantially limts her ability to

"The district court order dismssing the Law 100 cl ai mnust be
affirmed as well, since the nerits of the age-discrimnation clains
asserted under the ADEA and Law 100, see 29 P.R Laws Ann. 88 146-
151, are coterm nous.
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work, and that EIl Dia violated the ADA by failing to nake a
"reasonabl e accommpdation.” [d. 8§ 12112(b)(5)(A).

Assum ng arguendo that Gonzal ez established that her
ort hopedi c probl ens neet the "physical inpairnment” requirenent, see

CGel abert-Ladenheimv. Am Airlines, Inc., 252 F. 3d 54, 58 (1st Gr.

2001); 29 CF.R 8 1630.2(i), the remaining issue is whether she
adduced sufficient evidence to establish that her inpairnent
"substantially limts" her ability to work. Al t hough the term
"substantially limts" is not defined in the ADA, the rel ated EECC
regul ations define it as either (i) the inability "to perform a
major |ife activity that the average person in the general
popul ation can perform™ or (ii) being "[s]ignificantly restricted
as to the condition, manner or duration under which [one] can
perform a particular major life activity as conpared to the
condi tion, manner or duration under which the average person in the

general popul ation can performthat sane major life activity." 29

CFR 8 1630.2(j)(1); see also Toyota Mdtor Mg., Kentucky, Inc.

v. Wllianms, 534 U S. 184, 122 S. . 681 (2002).

The rel evant el enents to be considered include: (i) the
nature or severity of the inpairment; (ii) its expected duration
and (iii) its anticipated Ilong-term inpact. See id. 8§
1630.2(j)(2). Wiere the mpjor |ife activity at issue is "working,"
addi ti onal factors include: (1) the geographical area to which

plaintiff has reasonable access; (ii) the nunber of jobs in that
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geogr aphi cal area which require the sane abilities as plaintiff's
former job, but fromwhich plaintiff would be disqualified due to
her inpairment; and (iii) the nunber of jobs in that geographi cal
area which do not require the sane abilities as plaintiff's fornmer
job, but from which plaintiff would be disqualified due to her
inmpairnment. See id. 8 1630.2(j)(3).

Eval uat ed agai nst these standards the Rule 56 proffer
presented by Gonzalez is sparse, to say the least. For instance,
she attests that her inpairnment nade it difficult to walk and
i npossible to sit for extended periods of tine. Her physician
di agnosed di abetes and obesity, and determned that after 1995
CGonzal ez had beconme "significantly restricted to (sic) work as
conpared to the average person in the working conmunity and the
condition, manner or duration under which she can work are
significantly restricted.” Moreover, her proffer was inadequate
for the follow ng reasons as wel|.

First, Gonzal ez tendered no evi dence that her inpairnments
rendered her wunable to perform a broad range of |obs, as
di stinguished from the particular job she held at El Nuevo D a

i mMedi ately prior to her termnation. See Sutton v. United Ar

Lines, Inc., 527 U S. 471, 492 (1999); Gel abert-Ladenheim 252 F. 3d

at 58-59 (noting that ADA requires an "individualizedinquiry," and
"[wW hen the major life activity of working is at issue . . . the

plaintiff 'assunes a nore fact-specific burden of proof'™")
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(citation omtted); 29 CF.R 8 1630.2(j)(3)(i) (sane). Nor did
she adduce any evidence as to the enpl oynent denographics in the
rel evant geographic area, fromwhich a factfinder rationally m ght
assess the appropriate section 1630.2(j)(3) criteria. <. Quint v.

A E Staley Mg. Co., 172 F.3d 1, 12 (1st Cr. 1999) (finding that

plaintiff-enployee adduced sufficient evidence of relevant
denogr aphi cs). The latter omission is especially serious given
Gonzal ez' testinony that she went to work as a reporter for The San
Juan Star, wthout providing any indication as to whether she
requested a reasonabl e acconmobdati on or The Star acceded to any
such request.

Second, the testinony presented by the treati ng physician

is highly conclusory. "It is insufficient for individuals
attenpting to prove disability status . . . to nmerely submt
evi dence of a nedical diagnosis of an inpairnent.” Toyota Mdtor,

122 S. . at 691; see Sutton, 527 U. S. at 483 ("' The determ nati on
of whether an individual has a disability is not necessarily based
on the nane or diagnosis of the inpairnent.'") (citing 29 CF. R 8§
1630.2(j)). Yet, rather than docunenting precisely how Gonzal ez

ability to work has been affected by her inpairnents, the treating
physician sinply parroted the definition of the term*“substantially
limts” contained in the EECC regul ati ons, which plainly would not

enable a rational trier of fact to undertake the case-by-case
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assessnent demanded under the ADA. See Toyota Mdtor, 122 S. Ct. at

692. Consequently, the ADA claimwas properly dism ssed.?

C. The Statutory Claims Under Puerto Rico Law

Further, Gonzalez argues on appeal that the district
court judgnent dism ssing her Law 80 “unjust discharge” claim see
29 P.R Laws Ann. § 185a-185m should be set aside. Yet, as El D a
poi nts out, Gonzalez failed to oppose di sm ssal of the Law 80 cl ai m
in her opposition to its notion for summary judgnent before the
di strict court. Consequently, this contention has been waived

See Davis v. Lucent Techs., Inc., 251 F.3d 227, 232 (1st Grr.

2001). Moreover, Gonzal ez has submitted noreply brief relating to
the merits of the waiver argunent advanced by EIl Dia on appeal.?®
Even if we were to reach the nerits of the Law 80 claim
however, it is extrenely doubtful that Gonzalez would fare any
better. After she established by a preponderance of the evidence

that she had been di scharged, the burden shifted to El Dia to show

"just cause" for the dism ssal. See Alvarez-Fonseca v. Pepsi Cola

of PR Bottling Co., 152 F.3d 17, 28 (1st G r. 1998). C(onzalez

8As Conzal ez acknow edges that the Law 44 claim see 1 P.R
Laws Ann. 8§ 501, is cotermnous with her ADA claim see Acevedo
Lopez v. Police Dep't of P.R, 247 F.3d 26, 29 (1st Cr. 2001), its
di smissal by the district court nust be affirned as well.

°Thus, it is unnecessary to deternine whether, in the exercise
of our discretion, the waiver shoul d be overl ooked, given that the
district court neverthel ess reached and determ ned the matter on
the nerits inits final judgnent. C ., e.qg., Shannon v. Ford Mot or
Co., 72 F.3d 678, 684 (8th Cir. 1996).
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suggests that an enployer normally may not establish "just cause"
where the enployee was wthout adequate advance notice of the
consequences of her actions, viz., constructive or actual
di scharge, and that an enpl oyee can only be placed on notice once
she has engaged in a series of infractions. See 29 P.R Laws §
185b(a) (noting that "just cause" may be established where "the
wor ker indul ge[d] in a pattern of inproper or disorderly conduct");
8 185b(c) (noting that "just cause" may exist where enpl oyer can
denonstrate "[t] he enpl oyee' s repeated vi ol ati ons of the reasonabl e
rules and regulations established for the operation of the
establishment, provided a witten copy thereof has been opportunely

furnished to the enployee"); cf. Al varez-Fonseca, 152 F.3d at 28.

This suggestion is flawed as well.

First, Law 80 does not invariably require repeated
violations, particularly where aninitial offense is so serious, or
so reflects upon the enployee's character, that the enployer
reasonably should not be expected to await further occurrences.

See Del gado Zayas v. Hosp. I nteraneri cano de Medeci na Avanzada, 137

D.P.R 643, 650 (1994). The conflict-of-interest provision not only
treats with serious natters relating to enployee trustworthiness
and loyalty, but El Dia considered it sufficiently inportant to
include it in the CBA

Lastly, Gonzalez ignores the fact that, arguably at

| east, she engaged in a series of infractions. She defaulted on a
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prom ssory note which she had insisted that M. Mercado draw up
and thereafter deliberately went to work for a conpeti ng newspaper

in direct contraventi on of the CBA. See Amal gamated Transit Uni on

v. Gty of Ckla. Gty, 710 F. Supp. 1321, 1328 (WD. Ckla. 1988)

(presum ng enpl oyees on notice of all pertinent CBA provisions).
Thus, no rational jury reasonably could conclude that El D a | acked
"just cause" to term nate Gonzal ez, even if Law 80 did invariably
require repeated violations, which it does not.

Affirmed. Costs to appellees.

24



