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These cases are before nme upon the Conplaints of David
Thomas and Ceorge |saacs agai nst Anmpak M ning, Inc., (Anmpak),
Johnson Coal Conpany, Inc., (Johnson), and Southern Hills M ning
Conmpany, Inc., (Southern Hills), pursuant to Section 105(c)(3) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq., the "Act," alleging separate acts



~2553
of discrimnation in violation of Section 105(c) (1) of the
Act . (FOOTNOTE 1)

M. Thomas argues that Anpak violated Section 105(c) (1) of
the Act by denoting himon Decenber 21, 1987, in retaliation for
his refusal to performunsafe work and for his refusal to sign a
training certificate for training he had not received. Thomas
al so all eges that had he not been discrimnatorily denoted in
Decenber 1987 he woul d not have been laid off by Ampak on
February 15, 1988, and that, therefore, his lay off |ikew se
vi ol ated Section 105(c)(1l) of the Act.

M. Isaacs argues that he was laid off by Anpak on April 22,
1988, because of his many protected activities, including
repeated safety conplaints, refusal to performunsafe work, and
by giving deposition testinobny in a separate 105(c)

di scrim nation proceeding invol ving Anmpak.

In their post-hearing briefs the Conplai nants withdrew their
Conpl ai nts agai nst Southern Hills on the grounds that it is
purportedly no | onger in business, has no assets and could not in
any event provide any relief. Under the circunmstances the
Conmpl aints in case Docket Nos. KENT 89-13-D and KENT 89-14-D
agai nst Southern Hills M ning Conpany, Inc., are dism ssed.

Conpl ai nt of David Thonmas - KENT 89-13-D

On Cctober 17, 1987, Anpak assumed operations at the forner
Johnson Coal Conpany No. 11 mine, located in Knott County,
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Kent ucky, under contract with Johnson Coal. Before Anpak took
over David Thomas had worked for Johnson Coal for alnost a year
as a continuous miner operator at the mne

When Anpak took over, Thomas was assigned to the third shift
as a continuous mner operator at a rate of $12.90 per hour. He
continued to work on the third shift until m d-Decenber, 1987,
when Johnny Pittman, Anpak's general mine foreman, transferred
himto the second shift. When Thomas reported for his first day
of work on the second shift, the section foreman, Alger Jent,
told himto replace George |Isaacs on the continuous m ning
machi ne and to tell Isaacs to operate the roof bolting machine.
When | saacs bal ked at operating the bolting machi ne, Jent
assi gned Thomas to hel p Janes Sexton on the roof bolter.(FOOTNOTE 2)

Thomas wor ked as the roof bolting nmachi ne hel per for about 3
1/2 hours until Sexton injured his back and had to | eave the
m ne. The other roof bolting machi ne operator on the second
shift, Dennis Rucker, was off work due to an injury so Anpak was
left without either of its regular bolting machi ne operators.
Jent therefore asked Thomas to operate the roof bolting machi ne
as best he could. When Thomas told the foreman that he was not a
certified bolter and was afraid to operate the machine, Jent told
Thomas to just do the best he could for the remai nder of the
shift.(FOOTNOTE 3) Jent al so assured Thomas that he woul d not have to
operate the bolting machine again. Thomas then agreed.

Thomas operated the roof bolting machine for the remaining 2
hours of the shift. According to Thomas he bolted slowy because
of his unfamliarity with and fear of the bolting nmachine. He was
not given any training before bolting and he received no
supervi sion while operating the bolter. He
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mai ntai ns that he did not then know of his right to refuse an
unsafe job assignment, including a task for which he had not been
trai ned.

At the end of the shift, Thomas maintains that he told
Section Foreman Jent that he would not operate the bolting
machi ne agai n because he was not certified to do so and because
he was afraid of the nmachine due to its poor operating condition
Jent repeated his earlier prom se that Thomas woul d not have to
operate the bolting machine again, and stated that the crew woul d
have another bolting machi ne operator for the next working shift.

Before the start of the 2nd shift the follow ng day, Thomas
was standing with other crew nmenbers in the mne shop. According
to Thomas, Jent approached Thomas and told himhe would have to
bolt again that day. Thomas refused, telling Jent that he was not
certified to operate the roof bolting machi ne that he was afraid
of the bolter, and that he would not bolt double (40 foot) cuts.

The roof control plan for the Anpak No. 1 mne provided that
continuous mner cuts could be no nore than 20 feet in |ength.
However, the evidence shows that since the end of November, 1987,
Al ger Jent had been ordering the continuous m ner operators on
the 2nd shift to take 40 foot cuts (also called "double" or
"deep" cuts). It is not disputed that this practice was extrenely
dangerous for the bolting nachi ne operator because a 40 foot cut
exposed himto twice the area of unsupported top. A deep cut also
created greater instability in the mne roof which also increased
t he chances of a roof fall. Double cutting saves tine however
because the crew does not have to nove the mning equi pnent as
frequently and could theoretically increase production

When Thomas initially refused Jent's work assignnment, Jent
| eft the shop and went to the mne office | ocated across the
parking | ot fromthe shop. Wen Jent returned, he handed Thomas a
training certificate that had been filled out to indicate that
Thomas had received task training as a roof bolting machine
operator. Jent told Thomas to sign the certificate, but Thomas
refused because, as he told Jent, he had not received the
training. According to Thomas, Jent then told himthat if he
wanted to stay at Anpak he would have to bolt 40 foot cuts.

Jent left the mine shop again and when he returned told
Thomas that Johnny Pittman, the general mne foreman, wanted to
see him The evidence shows that after Thomas | eft the shop, Jent
stated that he did not need nmen |ike Thomas on his section and
that he would get rid of Thomas. When Thomas arrived at the mne
office, Pittman asked him "what the problemwas”. It is not
di sputed that Thomas told Pittman that he was not certified to
operate the bolting machine, that he was afraid of it, and
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that he would not bolt double cuts. According to Thomas, Pittman
replied that if he did not want to operate the bolting machine,
"we don't need you".

Thomas testified that he was afraid he would be fired if he
refused to operate the bolter, so he returned to the shop and
told Jent that he would operate the bolting machine, but that he
woul d not bolt double cuts. (FOOTNOTE 4) Thomas was waiting to enter the
m ne when Pittrman called himon the pagi ng phone and told himto
go hone and to report back for work on the 3rd shift on his
regul ar j ob.

Thomas did report for work that night on the third shift and
resuned his regular job as continuous m ner operator. However
Thomas maintains that after his refusals to bolt the double cuts
and to sign the false training certificate Pittman's attitude
towards hi m changed. For the next few days, Pittman woul d not
talk to Thomas. In contrast, before the safety disputes, Pittman
had al ways joked around with him Then, about three days after
Thomas' refusal to bolt the deep cuts and his refusal to sign the
false training certificate, Pittman informed Thomas that his job
classification was bei ng changed from conti nuous n ner operator
to belt man (or head drive operator) and that his pay rate was
bei ng cut by $1.30 an hour. Pittman gave Thomas no reason for his
denmotion froma skilled to an unskilled job.

After Thomas' denotion, effective Decenber 21, 1987, he
wor ked at the head drive of the conveyor belt during the entire
shift. Paul Hughes, who fornerly had been the 3rd shift
repai rman, was assigned to operate the continuous m ner. Hughes,
had not previously run the mner on the 3rd shift and had to be
trai ned by Thomas to operate it.

Shortly after Thomas was denpted, he called the Federal M ne
safety and Health Adm nistration (MSHA) and reported that Anpak
was taking double cuts with the continuous mner on the 2nd
shift. As a result of Thomas' call, MSHA |Inspector Stanley "Bobo"
Allen went to the Anpak No. 1 mine on Decenber 22, 1987, to
determ ne if double cuts were, in fact, being made. Although
Allen did not issue any citations for illegal cuts, he did issue
five citations to Ampak during this inspection - four for roof
control violations, and one for Ampak's failure to provide a
ventilation brattice at the working face.
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The MSHA inspector also told Pittman that the Decenmber 22nd
i nspection was nade in response to a conplaint about
doubl e-cutting. Ampak's nmanagenent was thus aware that one of its
enpl oyees had conpl ai ned. According to George |saacs and Dennis
Rucker, Al ger Jent suspected (correctly) that Thonas was the
informer. In fact, Jent told |Isaacs that Thomas was "going to be
a short-timer" at Anpak because he had notified the inspector
about the double cuts.

On or about January 20, 1988, approximtely one nonth after
he was denoted from 3rd shift continuous mner operator to 3rd
shift belt man, Thomas was transferred to Anpak's day shift as a
belt man (head drive operator) with a further pay reduction of
$.20 per hour. Thomas continued to work as a belt man on the day
shift until he was laid off on February 15, 1988.

VWhen Thomas was given his layoff notice on February 15th,
Pittman told himthat he had been chosen for |ayoff because,
according to the Johnson Coal Conpany seniority list, Thomas was
the | east senior head drive operator at the mne. On March 1,
1988, Pittman likewi se told the MSHA special investigator during
MSHA' s i nvestigation of Thomas' discrimnation conplaint that
"Thomas was sel ected for |ayoff because he was the youngest
[l east senior] head drive operator we [Anpak] had"

Ampak laid off a total of 14 m ners on February 15, 1988. O
these 14 enployees, 7 or 8 were belt nen (head drive operators).
None of the miners laid off on February 15th were conti nuous
m ner operators.

Eval uati on of the Evi dence

In order to establish a prina facie violation of Section
105(c) (1) of the Act, the Conplai nant nust prove by a
preponderance of the evidence that he engaged in protected
activity and that the adverse action taken agai nst him by the
Respondent was notivated in any part by the protected activity.
In order to rebut a prim facie case, the Respondent nust show
either that no protected activity occurred or that the adverse
action was in no part notivated by the mner's protected
activity. Secretary of Labor on behalf of Pasula v. Consolidation
Coal Co., Inc., 2 FMSHRC 2786 (1980), rev'd on other grounds sub
nom Consolidated Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir
1981); Secretary of Labor on behalf of Robinette v. United Castle
Coal Co., 3 FMSHRC 803 (1981). If the Respondent cannot rebut the
prima facie case in this manner, it neverthel ess can defend
affirmatively by proving that it was also notivated by the
m ner's unprotected activities and it would have taken the
adverse action in any event for the unprotected activities al one.
The operator bears the burden of proof with regard to this
affirmati ve defense. Haro v. Magna Copper Co., 4 FMSHRC 1935
(1982).
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In the instant case, it is undisputed that Thomas engaged in
protected activities in m d-Decenber, 1987, when he (1) refused
to bolt double cuts which were being made in violation of Anpak's
roof control plan and (2) refused to sign a certificate of
trai ning which falsely indicated that he had been given task
training by Anpak as a roof bolting nmachi ne operator. Moreover it
is not disputed that Thomas' refusal to bolt the double cuts was
made in the good faith and reasonable belief in its hazardous
nat ure.

Respondents failed to call Alger Jent or any other wtness
to di spute Thomas' testinony that Jent ordered himto bolt the
doubl e cuts and to sign the fraudulent training certificate and
that when Thomas refused these orders, Jent threatened himwth
the loss of his job. Thomas' testinony, on the other hand, was
corroborated, in whole or in part, by George |saacs, Robert
Sl one, Everett Watkins, and Jackie Littrell. Moreover, even
General M ne Foreman Johnny Pittnman adnmitted that when Thomas
reported to his office in the mdst of the dispute with Jent,
Thomas told himthat he was afraid to operate the bolting machine
and that he would not bolt 40 foot cuts. Pittrman also admtted
t hat he reassigned Thomas to the 3rd shift that sane day after
Thomas' dispute with the conpany over the roof bolting of double
cuts.

It is also uncontroverted that Pittman denoted Thonas from
the skilled continuous mner operator's position to the unskilled
belt man job and cut his pay from $12.90 to $11.60 an hour only a
few days after Thomas' refusals to bolt the double cuts and sign
the false training certificate. It is |ikewi se uncontroverted
that Pittman's relationship with Thomas changed for the worse
foll owi ng Thomas' refusal to accede to Ampak's unsafe and
unl awful directives and that Pittnman gave Thomas no expl anation
for his denotion and pay reduction. |ndeed, Anpak offered no
expl anation even at trial for denoting Thomas on Decenber 21,
1987.

Wthin this framework of evidence it is clear that Thomas
was denoted from continuous mner operator to belt man (head
drive operator) by Anpak on Decenber 21, 1987, because of his
refusals a few days earlier to bolt double cuts and his refusa
to sign the false training certificate. |Indeed Thomas was denoted
by Pittman only a few days after these protected activities. Wen
a conpany's adverse action against an enployee closely foll ows
the enpl oyee's protected activity, that fact itself is evidence
of an illicit motive. Donovan v. Stafford Construction Co., 732
F.2d 954, 960 (D.C. Cir. 1984); Secretary of Labor on behal f of
Chacon v. Phel ps Dodge Corporation, 3 FMSHRC 2508 (1981), rev'd
on ot her grounds sub nom, Donovan v. Phel ps Dodge Corporation
709 F.2d 86 (D.C. Cir. 1983). | find that to be the case herein.
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The deterioration of the enpl oyee-enployer relationship after
Thomas' protected activity, is also strong evidence of a
retaliatory notive. See Stafford supra. In the instant case the
evi dence shows that Pittrman refused to talk to Thomas after his
protected activities. Retaliatory intent is also shown in this
case by Anpak's failure to explain the reason for its adverse
action to Thomas. See Secretary of Labor on behal f of Brackner v.
JimWwalter Resources, Inc., 9 FMSHRC 263, 268 (Judge Broderick
1987), NLRB v. Senftner Vol kswagen Corp., 681 F.2d 557 (8th Cir
1982). Indeed Anpak gave Thomas no reason whatsoever for his
abrupt denotion. It may reasonably be inferred fromthis evidence
that Pittman was puni shing Thomas for the assertion of his safety
rights.

The operator has failed noreover to present any evidence to
rebut Thomas' prinma facie case. It has therefore failed to show
that Thomas' denotion was not notivated by his protected
activities. Ampak's denotion of Thomas' was therefore in clear
violation of Section 105(c)(1) of the Act.

Fol l owi ng his discrimnatory denotion Decenmber 21, 1987,
Thomas remained in the belt man (head drive operator) position
until his layoff on February 15, 1988. At the time of the |ayoff
M ne Foreman Pittman told Thomas that he had been chosen for
| ayoff based on seniority. Specifically, Pittman told Thonas t hat
Ampak was followi ng Johnson Coal Conpany's seniority list, and
that Thomas was the | east senior head drive operator at the mne

Al though Pittman testified at trial that he and Herb Wl ford
made the decision as to which enmpl oyees to lay off and which to
retain on February 15, 1988, based on who they thought "could
operate the equi pment the best and do the the best job", this
proffered explanation clearly is not credible as it relates to
Thomas. (FOOTNOTE 5) | ndeed, the reason given by Pittman at the tinme of
the layoff that Thomas was the | east senior head drive operator)
is precisely the reason that Pittman gave the MSHA specia
i nvestigator who was investigating Thomas' discrimnation
conplaint. In his sworn statement to MSHA on March 1, 1988, just
15 days after the layoff, Pittman stated that "Thomas was
sel ected for |layoff because he was the youngest head drive
operator we had". Pittman also told the MSHA special investigator
that "seniority based on the Johnson (Coal Conpany) hire list"
was consi dered in choosing the mners for |ayoff.
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Significantly another miner laid off on February 15th, Dennis
Rucker, was also told that he was chosen for |ayoff based on his
seniority status. (FOOTNOTE 6)

I n determ ni ng whet her or not Thonas woul d have been laid
of f on February 15th had he not been discrimnatorily denmpted on
Decenber 21st, it is necessary to review the status of the mners
who were laid off on February 15, 1988, and the positions they
held at the tinme of the layoff. It is undisputed that 14 nminers
were |laid off on February 15th. The positions of 12 of these
m ners have been stipulated. Wth regard to the two m ners, Slone
and Bentl ey, whose positions could not be agreed upon, | find
that the Conpl ai nant has neverthel ess established their positions
by credi ble testinony.

The mners laid off by Anmpak on February 15, 1988, and their
positions are therefore established as foll ows:

PETE BENTLEY - tractor, scoop, and shuttle car operator
DAVI D BROMN - repairman

DARRELL ESTEP - repairman

KENNETH EVERAGE - belt man

ROY JOHNSON - belt man

ARCHI E KING - shuttle car operator or belt man
JEWTT MILLINS - inside |aborer

BOBBY OMNES - shuttle car operator

ELLI OTT ROAE, JR. - belt man

DENNI S RUCKER - roof bolting machi ne operator
LUTHER SEXTON - belt man

DAVI D THOVAS - head drive operator

ROBERT SLONE - head drive operator; scoop operator
CON BENTLEY - belt man

Anmong the miners |laid off on February 15, 1988, were 7 or 8
belt nmen (head drive operators), 1 inside |aborer, 2 repairnen, 3
shuttl e car and/or scoop operators, and 1 roof bolting machi ne
operator. No continuous miner operators were |laid off however and
i ndeed the evidence shows that Paul Hughes, the enpl oyee who took
Thomas' place as 3rd shift continuous miner operator in Decenber,
was not laid off in February. It nay reasonably be inferred
therefore that had Thomas not been discrimnatorily denoted from
hi s conti nuous mner operator's position in Decenber, he would
not have been subject to layoff in February.

Ampak's discrimnatory denotion of Thomas in Decenmber 1987,
was thus "inextricably linked" to the conmpany's decision to |ay
himoff in February 1988. See Wggins v. Eastern Associ ated
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Coal Corp., 7 FMSHRC 1766 (1985). Since Anpak did not lay off any
conti nuous mner operators in February and since it may be
inferred that Thomas woul d still have been a continuous m ner
operator had he not been discrimnatorily denoted, it is apparent
t hat Thomas woul d not have been laid off but for Anpak's prior
discrimnatory action. Therefore, Anpak's layoff of Thomas was in
violation of the Act.

Pittman's testinony concerni ng Anpak's all eged reason for
Thomas' |ayoff i.e., that Thomas was not anmong the niners that
Anmpak believed could do the "best job", is, as previously noted,
simply not credible. Anpak therefore could not prove that Thonas
woul d have been laid off for other reasons al one. Moreover
al though Pittman testified as to all eged conpl ai nts about Thomas'
wor k, he never contended that these supposed conplaints were the
basis for Thomas' |ayoff. Therefore, it is clear that Thomas
woul d not have been laid off solely for any unprotected
activities.

Conpl ai nt of George Isaacs - KENT 89-14-D

The record shows that George Issacs worked for Johnson Coa
for about 10 years before Anpak took over the former Johnson No.
11 m ne on October 17, 1987. Issacs had worked as a continuous
m ner operator for Johnson Coal since the latter part of 1985 and
he continued in that position after Ampak took over. |saacs
wor ked on the 2nd shift (3:00 - 11:00 p.m) on the 003 section of
Ampak's No. 1 nmine. He worked in tandemwith Jackie Littrel
alternating with himas continuous mner operator and m ner
hel per.

VWhen Anpak took over the mine, Robert Slone was the section
foreman on the 003 section and Al ger Jent, the 2nd shift mne
foreman, was Slone's inmedi ate boss. As previously noted in the
factual recitation in the Thomas' case, beginning in the latter
part of November 1987, Jent regularly ordered the continuous
m ner operators on the 2nd shift to take illegal 40 foot double
cuts with the mner. Jent gave the orders over the objection of
Sl one, who instructed his operators not to cut nore than 20 feet
deep. Indeed Slone testified that "Jent asked me to [order the
m ner operators to take deep cuts], and | told himthat it was
agai nst the law, and | never would give no orders to do that.
Whenever there was a deep cut took, he [Jent] was the nan that
give the orders.”

In early Decenber 1987, Jent reportedly told Slone directly
that his crew had "to run coal and take double cuts." Jent also
reportedly told Slone that "Johnny [Pittman] knows what |'m a
doin'" and [he] don't care". In md-Decenber 1987, Slone was
reassi gned as a scoop operator, and Jent took his place as
section foreman on the 003 section. Pursuant to Jent's orders,
the continuous mner operators on the 2nd shift regularly took
doubl e cuts until March 14, 1988, when Jent was suspended. Al
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of the miners who testified (Jackie Littrell, Robert Slone,
Denni s, Rucker, Gary Day, Everett, Watkins, and David Thonas)
confirmed that double cuts were regularly made at Jent's

di rection.

| saacs maintains that he conplained to Jent nearly everyday
about the taking of double cuts, but that Jent ignored him Gary
Day, a shuttle car driver also confirmed that Issacs told Jent it
was unsafe to take 40 foot cuts. Littrell, the other continuous
m ner operator, |ikew se conplained to Jent. |ssacs also
mai ntai ns that he conplained to Johnny Pittman tw ce about the
taki ng of double cuts. On the first occasion, on January 1988,
Pittman ridiculed Isaacs for only taking "baby cuts"” of 36-40
feet with the continuous mner and Pittman chi ded | saacs that "he
was going to have to get [another] mner man". On the second
occasion, in February 1988, Isaacs told Pittnman that they needed
to start taking short cuts because of hazardous roof conditions.
Pittman replied that "there's no way he could afford to take
short cuts".

| saacs maintains that he refused Jent's instructions to take

doubl e cuts on two occasions. The first refusal was inmediately
after the mne roof had fallen on his continuous m ner while he
was taking a deep cut. It took two hours to clean the rock off

| saacs' continuous niner and when he was then instructed to
doubl e cut the adjoining place, Isaacs told Jent that he would
only cut 20 feet deep and that if Jent wanted it cut deeper, he
woul d have to cut it hinself. According to |Isaacs Jent then
becanme upset and did not talk to himfor two or three days.

| saacs maintains that he also refused to take double cuts
during a shift on the 001 section because of unstable roof. This
section was called the "bad section" or "scratchback" because of
its bad top and | ow coal seam When |Isaacs refused Jent
reportedly again "got upset and . . . cussed a little bit
and pouted" for a few days.

| saacs mai ntains that during February and early March 1988,
he al so conpl ai ned repeatedly to Anpak's managenent about the
absence of lights on the continuous mner. Isaacs and Littrel
both estimted that the m ner had been without any lights for
t hree weeks.

I ssacs testified that to operate the mner without |ights he
woul d have to stick his head out of the operator's deck and use

his cap light for illumnation. |saacs described this as
"extrenmely dangerous”. Littrell called it as "dangerous as a
cocked pistol". |Isaacs maintains that he conplained to Jent and
Pittman about this condition but to no avail. In fact, Pittmn

reportedly told Isaacs that in the event of an MSHA i nspection he
shoul d pretend that he was repairing the lights, and then resune
cutting the coal without |ights when the inspector left.
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| saacs reportedly also conplained to Jent and to Pittman in
February and March 1988, about the inoperative water sprays on
the continuous mner. Pittrman purportedly responded "Don't worry
about the water, just worry about running coal”. |saacs maintains
that he al so conplained to Pittman about Anpak's failure to hang
ventilation curtains and about Anpak's practice of having the
conti nuous mner renove pillars.

On February 16, 1988, the day after he was laid off, David
Thomas filed his conplaint of discrimnation with MSHA in which
he all eged that Jent had ordered himto roof bolt a 40 foot cut.
As a part of its investigation of Thomas' conplaint, the MSHA
special investigators interviewed Pittman, Jent, and Herb
Wl f ord, Anpak's superintendent, on March 1, 1988, at the Ampak
mne office. After his interviewwith the investigators, Jent
proceeded to go underground. As he began to enter the mantrip,
Jent accused Janes Sexton, a roof bolting machi ne operator, of
telling MSHA about the illegal 40 foot cuts. Sexton denied it but
Jent responded that "sonmebody had to tell "em. . . they knew too
much what's going on." After telling Sexton that he did not know
if the cuts had been 40 feet |ong because "you do not carry no
forty foot tape nmeasure", Jent warned the crew that they'd better
wat ch what they said to MSHA or el se they would be in trouble.

Two days after Jent accused Janmes Sexton of telling the MSHA
speci al investigators about the mining of double cuts, Jent
approached Isaacs and Littrell while they were working at the
m ne face. Jent told themthat he was not going to the "pen" for
doubl e-cutting. Wen |saacs stated, in effect, that he and
Littrell could also be in trouble for cutting the double cuts,
Jent warned themto watch what they told the investigators. As he
did so, Jent patted his pocket in which he carried a pistol
| saacs considered this gesture to be a threat.

About a week later, on the norning of March 10, 1988, the
entire Ampak No. 1 mine was shut down pursuant to a Section
104(d) (1) "unwarrantable failure" order issued by MSHA. The
closure order was issued for Anpak's failure to conply with its
ventilation plan. Anpak called Jackie Littrell's honme that day to
informhimnot to report for work. When Littrell called back to
the mne office to ask why they would not be working,
Superintendent Wbl ford told Littrell that the m ne had been shut
down because of ventilation problens. Littrell then told Wl ford
that there were sone problenms at the mne that he needed to know
about, and Wl ford suggested that they neet at a gas station.

VWhen Wol ford and Littrell met, the superintendent asked
Littrell if he know who had been calling the MSHA i nspectors.
Littrell then told Wil ford that Jent had been ordering the m ner
operators to take double cuts, and that Jent had threatened he
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and | saacs. A day or so later, Wlford tel ephoned |saacs and
asked himif double cuts were being nade on the 2nd shift. Wen

| saacs answered affirmatively Wl ford asked who was ordering the
doubl e cuts to be taken. |saacs reported it was Jent and Pittman.
| saacs al so recounted to Wbl ford the incident in which Jent had
threatened he and Littrell with a gun.

Wl ford then notified Pittrman that Littrell and |saacs had
conpl ai ned about Jent ordering themto take double cuts and
Wl ford arranged a neeting at the Anpak mne office anong Jent,
Pittman, and hinself. At that neeting, Wlford told Jent that
I saacs and Littrell had alleged that he was ordering themto take
double cuts. As a result of the conplaints made by | saacs and
Littrell, Jent was suspended for the work week of March 14-18,
1988. At the end of that week, Wbl ford and Pittman met with Jent
again and told Jent that he was being reinstated. Jent was noved,
however, to the 3rd shift (as section foreman) in order to
separate himfroml|saacs and Littrell, who renained on the 2nd
shift.

In the mdst of MSHA's investigation of David Thomas'
di scrimnation conplaint, MSHA's March 10th closure of the Anpak
No. 1 mine, the conplaints made by Littrell and |Isaacs regarding
doubl e-cutting on the 2nd shift, and Jent's suspension of March
14-18, there al so was another pending safety discrimnation case
- agai nst Johnson Coal Conpany - which involved Johnny Pittman.
On August 25, 1987, 5 former enpl oyees of Johnson Coal Conpany -
Cal vin Baker, Edsel Baker, Elliott Rowe, Agnel Amburgey and
Everett Watkins - had filed conplaints of discrimnation agai nst
Johnson Coal, which alleged they had been laid off because they
had made various safety conplaints. Al of the conplaints named
Pittman as one of the persons responsible for the discrimnatory
actions.

The Secretary of Labor filed a conplaint on behalf of these
5 m ners agai nst Johnson Coal with the Federal M ne Safety &
Heal th Revi ew Commi ssion. On April 21, 1988, at a Hazard,
Kentucky | aw of fice, |saacs gave his deposition on behalf of the
5 conplaining mners. Pittman saw and spoke to |Isaacs at the | aw
office on April 21st and Pittman stated at trial that he assumed
that |Isaacs was testifying on behalf of the conplaining mners.
Significantly, Pittman also adnmtted that he assuned on Apri
21st that |saacs was testifying about unsafe practices that he
(Pittman) had taken part in.

On April 22, 1988, the day after |saacs' deposition
testinony, |saacs was laid off (terminated) by Anpak. Pittman
i nforned |saacs of his |ayoff but gave himno reason for the
action. O the four full-time continuous m ner operators enployed
by Ampak, the two enpl oyees who had conpl ai ned to managenent
about the taking of double cuts and had regularly voiced ot her
safety conplaints (i.e. George Isaacs and Jackie Littrell) were
laid off. On the other hand, the evidence
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shows that the two full-time m ner operators who were retained,
Danny Hall and Eli Jent, had never conpl ai ned about unsafe
wor ki ng conditions at Ampak. It is also apparent that Pittman,
who was fully aware of |saacs' safety conplaints, was solely
responsi ble for choosing the mners for layoff on April 22nd.

Al t hough Pittman knew that Al ger Jent had consistently
ordered his crew to performunsafe practices on the 2nd shift,
Pittman did not lay off Jent on April 22nd. Rather, Pittman
retai ned Jent and returned himto his previous job as 2nd shift
section foreman.

Eval uati on of the Evi dence

| saacs, |ike Thomas, does not chall enge Anpak's assertion
that its layoff of mners on April 22, 1988, was necessary
because the No. 1 mine was | osing noney. He argues that whether
or not layoffs were economically necessary, Anpak's (Pittnman's)
decision to choose himfor |layoff (while retaining other
conti nuous mner operators) was discrimnatory. For the reasons
set forth below | agree.

The evi dence shows that of the 10 miners laid off at that
time two full-tine continuous mners operators, CGeorge |Isaccs and
Jackie Littrell, were laid off while two other full-time mner
operators, Danny Hall and Eli Jent, were retained. Therefore, of
the four Anpak enpl oyees classified solely as continuous mner
operators, |saacs was one of the two chosen for |ayoff.

As noted by Isaacs in his post hearing brief, there were
four strong indicia of discrimnatory notivation on the part of
Johnny Pittman in choosing himfor layoff: (1) Pittman had
knowl edge of Isaacs' many protected activities; (2) Pittman had
previ ously denonstrated hostility toward safety conpl ai nts by
denoting Thomas for refusing to bolt double cuts; (3) the
proximty in tinme between |saacs' deposition testinony (on behalf
of the 5 forner Johnson Coal Conpany miners) and his layoff; and
(4) Pittman's personal notivation for getting rid of |saacs
because of |saacs' conplaints to Wlford and his deposition
testinony in the related Johnson Coal Conpany case, both of which
inmplicated Pittnman in unsafe mning practices.

It is clear that |saacs engaged in nunerous protected
activities in the 3 nonths prior to his April 22nd | ayoff
(termnation). These protected activities were as follows: (1)
regul ar conplaints to Jent about the taking of double cuts; (2)
two conplaints to Pittman - in January and February 1988 - about
the practice of double-cutting on the 2nd shift; (3) two refusals
to performunsafe work (i.e., to take double cuts); (4) frequent
conplaints to Jent and to Pittnan about the |lack of lights on the
continuous mner; (5) conplaints to Jent and Pittnman about the
i nadequate water sprays on the continuous
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mner; (6) conplaints to Jent and Pittman about Anmpak's failure
to provide or hang ventilation curtains; (7) conplaints to
Pittman about performing pillar renoval work fromthe deck of the
continuous mner (wthout renote control); (8) the conplaint to
Wol ford in md-March about the double-cutting on the 2nd shift;
(9) two conversations with the MSHA special investigators in
March 1988, concerning Thomas' allegations of double-cutting; and
(10) his deposition testinmony in the Johnson Coal Conpany case on
April 21, 1988.

There is, noreover, no dispute concerning the good faith or
reasonabl eness of the work refusals. It is also clear that
Pittman knew directly of alnpost all of these protected
activities, particularly those which occurred closest in
proximty to Isaacs' |ayoff. Indeed, because of Pittman's
position at the mine and his close personal relationship with
Jent, it can reasonably be inferred that Pittman was al so aware
of the conplaints that |saacs nade to Jent.

Pittman was also directly involved in sone of |saacs'
protected activities, which gave hima personal reason to get rid
of Isaacs. In addition to conplaining personally to Pittnman about
the mning conditions on the 003 section, Isaacs had told
Wbl ford, Pittman's i mmedi ate superior, about the illega
doubl e-cutting on the 2nd shift and, noreover, he told Wl ford
that Pittman and Jent were responsible for the ordering of the
illegal cuts.

Pittman, who was naned as the person responsible for the
discrimnatory actions in the related Johnson Coal Conpany
conpl aints al so assuned that |saacs' deposition testinony on
April 21st was on behalf of the former Johnson Coal Conpany
m ners and that |saacs had testified about Pittman's invol venment
in unsafe acts. lsaacs and Littrell had, in fact, also been
responsi ble for Jent's 5 day suspension and subsequent transfer
It can reasonably be inferred formthis evidence that Pittnman was
therefore antagonistic towards Isaacs (and Littrell) as a result.

The fact that adverse action closely follows an enpl oyee's
protected activity is itself evidence of an unlawful notivation
Donovan v. Stafford Construction Co., supra. Although the Apri
22nd layoff in the instant case may have been econonically
necessary; the fact that |saacs was chosen for layoff while other
conti nuous miner operators were not, and on the day after his
deposition testinony, is therefore strong evidence of Pittman's
di scrimnatory intent.

Hostility towards protected activity is another
circunstantial factor pointing to discrimnatory notivation
Chacon, supra. Such hostility towards safety conplaints by
Pittman is also present in this case. Not only did Pittman
ridicule Isaacs' concerns over the taking of deep cuts with the
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m ner, but as has been already determ ned, he discrimnatorily
retaliated agai nst David Thomas after Thomas' refusal to bolt
doubl e cuts in Decenber.

Al t hough Jackie Littrell is not a party to this action, it
is clear that Pittman selected both Isaacs and Littrell for
| ayoff because they were the two continuous miner operators who
objected to the unsafe practices required by Pittman and Jent. On
the other hand, as Pittman admitted, the two continuous niner
operators who were not laid off i.e. Danny Hall and Eli Jent,
never made safety conplaints.

M. lsaacs has therefore, within this framewrk of evidence,
proven that his |ayoff was indeed notivated at least in part by
his protected activities. The Respondents have failed to rebut
this evidence and have failed to affirmatively defend.

Ampak's only apparent defense in this case was that it chose
which nminers to lay off by "look[ing] at the jobs we needed
filled and the guys nost capable of filling thenf. However, no
evi dence was presented as to the relative skills of George |saacs
vis-a-vis Anpak's other continuous mner operators. On the
contrary, Pittman adnmitted that |saccs had had no disciplinary
probl ems whil e enployed at Anpak and that when he chose |saacs
for layoff, he knew that |saacs was a certified foreman and that
he was capable of performng "quite a few jobs" in the m nes.

Ampak's primary evidence in its defense was that the nminers
who were laid off on Friday, April 22nd, had actually been chosen
for layoff on the precedi ng Wednesday night, April 20th. Pittmn
testified that J. L. Workman called he and Herb Wil ford at the
No. 1 mine on Wednesday afternoon, and told themto report to
Anmpak's "main office". when Pittman and Wbl ford reported to the
of fice, Workman allegedly told themthat Anpak was "l osing noney"
and "needed to nake sonme cuts". Therefore, Pittman and Wl ford
then allegedly conmpiled a list of the mners who would be laid
of f.

Pittman's testinony in this regard is, however, contradicted
by his sworn statement to the MSHA special investigator on June
14, 1988, during the investigation of Isaacs' discrimnation
conplaint. Pittman then stated that "I nade the decision as to
who woul d stay and who would be laid off". He also stated that
"Herbert Wolford left this mne [Arpak No. 1] on April 15, 1988.
He went to another operation of Ampak M nes, Inc., and | took
over as superintendent”. Thus Pittman had previously stated that
Wl ford had left the mne a week before the layoffs took pl ace
and that he (Pittman) was solely responsible for choosing which
mners would be laid off. Pittman is therefore not a credible
witness. In this regard his testinony of his |lack of know edge of
the doubl e-cutting at the
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Ampak m ne and his denial that |saacs ever made safety conplaints
to himin light of the overwhel mi ng evidence to the contrary, are
al so incredible.

In sum since |Isaacs has proved a prim facie case of
di scrimnation herein and since the Respondents have failed to
prove that Anpak's adverse action was al so notivated by
unprotected activities (and that it would have laid |Isaacs off in
any event for the unprotected activities alone), Anpak's |ayoff
of lsaacs on April 22, 1988, violated Section 105(c) (1) of the Act.

Liability for Damages

Anmpak has been found in these cases to have discrimn nated
agai nst both Conpl ai ntants Thonmas and |saacs in violation of
Section 105(c)(1) of the Act. According to the Conpl aints Anpak
is out of business, has no assets and can provide no relief. They
concede however that Johnson Coal did not exercise "substantia
control over the nmost significant aspects of the operation of the
m ne" so as to establish liability under the agency theory
applied by the Comm ssion in Bryant v. Dingess Mne Service, et
al., 10 FMSHRC 1173, 1178 (1988). The Conpl ai nants therefore seek
|l egal renmedies, on a strict liability theory, against Johnson
Coal the owner of the mine in this case and with which Anpak
contracted to operate the nmne

The cases cited in support of their argument are, however,
i napposite. The cases essentially attach liability to m ne owners
for violations of the Act commtted by their independent
contractors based on the specific statutory liability of mne
operators under Sections 3(d) and 111 of the Act.

Under the Act the Secretary of Labor could cite and propose
a civil penalty against the nm ne operator, Johnson Coal, for the
violations in this case of Section 105(c)(1). The question of
strict liability by Johnson Coal to the individual nminers is a
different matter. Section 105(c)(1) limits liability to only
those persons who discrim nated agai nst the Conplainants. In
addi tion, while the Comm ssion has found in the Bryant case that
liability may be extended to m ne operators under agency theory,
it has not extended responsibility under the principles of strict
liability.

Absent evidence that woul d support liability under an agency
theory such as in the Bryant case, there is no |l egal basis to
find Johnson Coal liable in these cases. See al so Bryant v.

Di ngess M ne Service et al., 9 FMSHRC 336 (Judge Broderick, 1987)
and UMM v. Al gonquin Coal Co., 7 FMSHRC 906 (Judge Steffey, 1985).



~2569
ORDER

The Conpl aints of Discrimnation herein are dism ssed
agai nst Southern Hills Mning Co., and Johnson Coal Conpany, Inc.
The Conpl ai nts agai nst Anpak M ning Inc. are upheld and Anpak
Mning, Inc. is liable for the acts of discrimnation found
herein. Accordingly the remaining parties are directed to confer
regardi ng possible stipulations to establish costs and damages
and to report the results thereof to the undersigned on or before
January 5, 1990. In the event such stipulations cannot be

reached, further proceedings will be held Iinited to the issue of
costs and damages, at 9:00 a.m, on January 17, 1990, in

Lexi ngt on, Kentucky. The assigned courtroomw || be designated at
a later date. This decision is not final and will not be fina

until such tine as a decision establishing costs and damages is
i ssued.

Gary Melick

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Section 105(c)(1) of the Act provides as follows: No

person shall discharge or in any manner discrim nate agai nst or
cause to be discharged or cause discrimnation against or
otherwise interfere with the exercise of the statutory rights of
any mner, representative of mners or applicant for enploynent
in any coal or other nmine subject to this Act because such m ner
representative of mners or applicant for enployment, has filed
or made a conpl aint under or related to this Act, including a
conplaint notifying the operator or the operator's agent, or the
representative of the mners at the coal or other mne of an
al | eged danger or safety or health violation in a coal or other
m ne or because such mner, representative of mners or applicant
for enmpl oynent is the subject of nedical evaluations and
potential transfer under a standard published pursuant to section
101 or because such representative of mners or applicant for
enpl oyment has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceeding, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oynment on behal f of hinself or others of any statutory right
afforded by this Act.

~FOOTNOTE_TWO

2. lsaacs testified that he objected to operating the roof
bol ti ng machi ne because the machine's "dust notor", which vacuumns
up | oose coal dust, was inoperative and its boom was defective,
whi ch made the roof bolter difficult to control. These defects
were al so reported by the bolting machine's regul ar operator
Denni s Rucker, and by Thomas.

~FOOTNOTE_THREE

3. Thomas testified that he had not operated a roof bolting
machi ne or received any roof bolter training for about 3 years.
30 CF.R [048.7 requires a mne operator to provide task



training, prior to the performnce of assigned work, to, anong
ot hers, any roof control operator who has not performed the
assigned task during the preceding 12 months. Thonas expl ai ned
that he was afraid to operate the nmachi ne because he had never
before used resin roof bolts and did not know how to properly
install them because the dust collector was not working, and
because the defective head on the bolter posed a safety hazard.

~FOOTNOTE_FOUR

4. Thomas nmmintains that he was still not aware of his right
to refuse unsafe work. He stated that he | earned of this right
when he later called the MSHA field office in Hazard, Kentucky to
report that Anpak was taking 40 foot cuts with the continuous
m ner and that he had been told to sign a training certificate
for training he had not received.

~FOOTNOTE_FI VE

5. Pittman's trial testinobny concerning the circunstances
surrounding the April 22nd layoff at Ampak also differs markedly
fromthe sworn statement he gave the MSHA special investigator in
the George |saacs case. For this additional reason | do not find
himto be a credible wtness.

~FOOTNOTE_SI X

6. The Conplainant maintains in this case that he is not
chal I engi ng Anpak's assertion that its layoff of miners on
February 15th was necessary because the nine was | 0osi ng noney.
Rat her, he asserts that whether or not |layoffs were economcally
necessary, Anpak's decision to choose himfor |ayoff was
inextricably linked to his earlier denotion and was, therefore,
viol ati ve of the Act.



