IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNEDY | NDUSTRI ES, | NC. : Cl VIL ACTI ON
. :
BRI AN APARO, et al. NO. 04-5967
MEMORANDUM
Bartl e, C. J. March 6, 2006

Plaintiff Kennedy Industries, Inc., a seller of
hygi eni ¢ products, including a skin application for westlers,
sued defendants Driving Force, Inc. ("Driving Force") and its
presi dent Brian Aparo, as well as Roy Fisher, Helen Fisher,
Advanced Chem cal Technol ogy, Inc. ("ACT"), and others for unfair
conpetition, specifically, false advertising, under 8§ 43(a) of
t he Lanham Act, 15 U. S.C. 8§ 1125(a). Plaintiff has al so brought
various related clainms under state |aw. Before the court is the
notion of defendants Roy Fisher, Helen Fisher, and ACT
(collectively "Mwvants") to dismss for |ack of personal
jurisdiction.

I .

For several years plaintiff sold an over-the-counter

spray or foam known as KS Skin Protection! to be used by school

and college westlers before a match to protect their skin from

1. KS Skin Protection was previously known as Kenshield Skin
Pr ot ecti on.



chafing. In February, 2002, defendant Driving Force introduced
its product variously known as 99 Athletic Instant Skin Sanitizer
and 99 Antim crobial Instant Skin Sanitizer and Protectant
(collectively "99"). It was sold to westlers as a | eave-on, no-
rinse product for the entire body and directly conpeted with KS
Skin Protection. Driving Force, which is |ocated in New
Hanpshire, originally sold "99" directly to custoners, but since
2004 it has done so exclusively through distributors in a nunber
of states, including Pennsylvani a.

Movant s produced, packaged, and sold "Germ nal" over
the internet. Germnal is the trade nane for the antiseptic
application that the Fishers devel oped. In 2004, Myvants agreed
to sell Germinal to Driving Force for the latter to sell as its
own product, that is "99." Driving Force sent the labels it
devel oped to Florida where the Fishers affixed themto containers
of Germinal. The Mowvants then shipped "99" to Driving Force
whi ch marketed and sold the product through its distribution
network in every state, including Pennsylvania, as |listed on the
conpany's website. In short, "99" is Germ nal rel abel ed for
Driving Force. On Decenber 29, 2004, Driving Force's website
listed nine Pennsylvania "Driving Force Deal ers” through which
i ndi vi dual s coul d purchase "99" and any other Driving Force
product .

After a hearing we permanently enjoined Driving Force
and ot her defendants fromlabeling or selling "99" with fal se

advertising and ordered themto recall any containers of the
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product in the possession of their distributers. Kennedy v.
aro, CGv. A No. 04-5967, 2005 W 3752270, *6-7 (E.D. Pa.

July 22, 2005). W found that there was no nedical or scientific
justification for any of Driving Force's clainms about "99." In
addition we held that certain federal regul ati ons denonstrated
that the active ingredient in "99" had not been established as
safe and effective for the uses Driving Force advertised. See
id. at *3; 21 C.F.R 88§ 310.545(a)(18)(ii), 310.545(a)(22)(ii).

On August 25, 2005 plaintiff filed an Amended Conpl ai nt
nam ng additional defendants, including Muvants. The Fishers and
ACT filed this notion to dism ss the Amended Conplaint, claimng
this court |acks personal jurisdiction over them

1.

Rul e 4(e) of the Federal Rules of Cvil Procedure

allows a district court to "assert personal jurisdiction over a

non-resident to the extent allowed by the | aw of the forum

state." Tine Share Vacation Cub v. Atlantic Resorts, Ltd., 735

F.2d 61, 63 (3d Gr. 1984). Pennsylvania has enacted an
expansi ve "long-arm' statute. See 42 Pa. Cons. Stat. Ann.

8§ 5322. In addition to enunerating exanples of specific acts
subj ecting persons to the jurisdiction of Pennsylvania courts,
the statute provides that a court nmay exercise persona
jurisdiction over non-residents "to the fullest extent all owed
under the Constitution of the United States." 1d. 8§ 5322(b);

Mell on Bank (East) PSEFS, Nat'l Ass'n v. Farino, 960 F.2d 1217,

-3-



1221 (3d Cir. 1992). Thus, we may validly exercise jurisdiction
over a non-resident defendant under Pennsylvania's |ong-arm
statute if doing so is consistent with the Due Process C ause of
t he Fourteenth Amendrment to the Constitution. See id. at 1221.
Therefore, we nmust determ ne whether the defendant's
contacts with Pennsylvania are sufficient to support either

general or specific jurisdiction. |1d.; Pennzoil Products Co. v.

Colelli & Assoc., Inc., 149 F.3d 197, 200 (3d Gr. 1998). A

court nmay exercise either general or specific personal

jurisdiction over a defendant. Renmick v. Manfredy, 238 F.3d 248,

255 (3d Cr. 2001). General jurisdiction applies when the cause
of action does not arise out of and is not related to the

defendant's contacts with the forum Hel i copt er os Naci onal es de

Colonbia, S.A v. Hall, 466 U.S. 408, 415 n.9 (1984). "[T]he

plaintiff must show significantly nore than nere m ni num contacts
to establish general jurisdiction. The nonresident's contacts to

the forum nust be conti nuous and substantial ."” Provi dent Nat'

Bank v. Cal. Fed. Sav. & Loan Ass'n, 819 F.2d 434, 437 (3d Gr.

1987) (citations omtted).

To make a finding of specific jurisdiction, however,
our Court of Appeals has explained that we "appl[y] two
standards, the first nmandatory and the second discretionary.”
Pennzoil, 149 F.3d at 201. First, we nust determ ne whether the
def endant has sufficient mninmmcontacts with the forum

"necessary for the defendant to have reasonably anti ci pate[d]
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being haled into court there" to litigate a "cause of action
arising out of [the] defendant's forumrelated activities.” 1d.;

Rem ck, 238 F.3d at 255; see also Wrld-Wde Vol kswagen Corp. V.

Wrld Wde Vol kswagen, 444 U.S. 286, 297 (1980) (internal

citation omtted). The mninmum contacts nust have a basis in
"sonme act by which the defendant purposefully avails itself of
the privilege of conducting activities within the forumstate."

Burger King Corp. v. Rudzew cz, 471 U. S. 462, 474 (1985); Mesalic

v. Fiberfloat Corp., 897 F.2d 696 (3d Cir. 1990). |If this court

determ nes that the defendant has adequate contacts with the
forumto satisfy the Constitution, we "may inquire whether the
assertion of personal jurisdiction would conport with fair play
and substantial justice." Pennzoil, 149 F.3d at 201. Qur Court
of Appeals has "generally chosen to engage in this second tier of
analysis." 1d.

Were the defendant has raised a jurisdictiona
defense, the plaintiff bears the burden of establishing, through
sworn affidavits or other conpetent evidence, that either genera

or specific jurisdiction can be exercised. Mllon Bank (East)

PSFS, N.A. v. DiVeronica Bros. Inc., 983 F.2d 551, 554 (3d Gr.

1993); Tine Share Vacation Cub v. Atlantic Resorts, Ltd., 735

F.2d 61, 66 n.9 (3d Gir. 1984).



[T,

We first consider whether we may exercise general
jurisdiction over the Fishers and ACT. Roy and Hel en Fisher are
residents of Florida. They have never worked in or paid taxes to
t he Commonweal t h of Pennsyl vani a nor have they ever owned real
property or bank accounts here. They have never enpl oyed workers
or agents in Pennsylvania and have not maintained an office in
the state. ACT, a corporation registered in Florida, has never
stationed its enployees in the Coomonweal th, registered with the
Pennsyl vani a Departnent of State to do business, or owned
property or paid taxes in this state. Between 2000 and 2004,
def endants have sol d seventeen products over their website in the
anount of $1,065 to residents of Pennsylvania. Only two of these
sales involved Germnal; the rest were for aviation products.
Finally, the Fishers and ACT have received no orders in 2004 or
2005 from Pennsyl vani a residents for any of their products and
have not shi pped any goods into the Comonweal th during that
tine.

It is well established that "nere operation of a
commercially interactive web site"” is not by itself a sufficient
basis for jurisdiction anywhere the site can be viewed. Toys "R’

Us, Inc. v. Step Two, S. A, 318 F.3d 446, 454 (3d G r. 2003); see

al so ALS Scan v. Digital Service Consultants, Inc., 293 F.3d 707

(4th Cr. 2002). Rather, operating a website is akin to
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advertising in a national publication which is generally
insufficient, without nore, to establish personal jurisdiction.

See Mller Yacht Sales, Inc. v. Smth, 384 F.3d 93, 106 (3d Cr

2004). For a court to exercise jurisdiction on the basis of
internet sales, there nust be "evidence that the defendant
"purposefully availed itself of conducting activity in the forum
state, by directly targeting its web site to the state, [or]
knowi ngly interacting with residents of the forumstate via its
web site..." Step Two, 318 F. 3d at 454.

The record does not support the conclusion that the
Fi shers or ACT purposefully targeted residents of Pennsylvania on
any website either owns and naintains. The sales over the
internet to residents of Pennsylvania are isolated, fewin
nunber, and conparatively low in value. The seventeen product
transactions for a total of $1,065, spread across nore than five
years, are certainly not "continuous and substantial" contacts
sufficient to support our exercise of general jurisdiction. See

Hel i copteros, 466 U.S. 416-19; Provident, 819 F.2d at 437. There

is no indication that the Fishers and ACT targeted their website
to Pennsylvania residents. Step Two, 318 F.3d at 452.
Accordingly, we do not have general jurisdiction over the Fishers
and ACT.

We next turn to the question of specific jurisdiction.
W nust determ ne whether the Fishers and ACT have sufficient

m ni mum contacts with Pennsylvania necessary for themto have
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reasonably antici pated being haled into court here to litigate
matters arising out of those contacts. As noted, they have nade
only two sales of Germnal to Pennsylvania residents over the
| ast five years. These two transactions, which did not involve
Driving Force, clearly do not rise to a level that would put them
on reasonable notice that they mght be called into a
Pennsyl vania court to defend a suit regarding how Driving Force
| abel ed "99."

Plaintiff alleges that m srepresentations on the "99"
| abel s and the false advertising and pronoting of the product has
caused and continues to cause danage to its business and
products. It further maintains, relying on deposition testinony
fromBrian Aparo, that the Fishers and ACT played a role in the
devel opnment of the "99" |abel. Roy Fisher counters in his
affidavit that ACT does not create |labels for "99" or adverti se,
pronote, or market the product. 1In his deposition Fisher stated
he had "no input at all" into the "99" |abel. Fisher stated that
at the outset of his business relationship with Driving Force, he
had provided it sonme of the test results that purported to show
the effectiveness of "99." As we noted above, in order to have
specific jurisdiction over the Fishers and ACT, the plaintiff's
clainms nust arise out of the contacts between these defendants
and the Commonweal th, and the plaintiff bears the burden to prove

jurisdiction is proper over the Fishers and ACT. D Ver oni ca

Bros., 983 F.2d at 554.



The plaintiff has not offered evidence sufficient to
neet its burden. It has not denonstrated that the Fishers and
ACT had nore than mninmal input into or were responsible for the
design or content of the "99" |abel. Furthernore, the record
clearly establishes that the Fishers and ACT were not involved in
creating advertisenents and pronotions of "99" that were targeted
to or reached Pennsyl vania residents. M. Fisher denies any
i nvol venent in the devel opnent of the "99" label in his
deposition and affidavit. Driving Force approved the content and
design of the | abels that were then shipped to Florida where the
Fi shers applied themto containers of Germinal. After the "99"
| abel s had been applied, the containers were then shipped to New
Hanpshire for sale by Driving Force. The Fishers and ACT were
never enployed by nor had any control over the actions of Driving
Force, which nade the "99" |abeling decisions. The act of
| abeling containers of Germnal is not alleged to be the source
of plaintiff's injuries and, assumng it was, the | abeling took
pl ace outside Pennsylvania. Even if the Fishers and ACT did play
a role in the devel opnent of the "99" |abel's content, the record
does not denonstrate such activity took place in, was
intentionally directed to, or arose out of their few, isolated
contacts with Pennsylvania. The plaintiff has not shown the
Fi shers and ACT purposefully availed thenselves of the markets of
this Commonweal th by submtting Germinal test results or saying
"what needs to be on the |abel." Therefore, because the

plaintiff has not denonstrated that its legal clains arise out of
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the few, isolated contacts between the Fishers and ACT and
Pennsyl vania, we do not have specific jurisdiction.
In addition, exercising specific jurisdiction over the

Fi shers and ACT woul d not conport with notions of "fair play and

substantial justice." International Shoe Co. v. Wshington, 326

U S. 310, 320 (1945); see also Pennzoil, 149 F.3d at 207-08. The

Fi shers and ACT, a snmall operation, would bear a significant

burden if conpelled to travel between Phil adel phia and Florida to

litigate this matter. 1In addition, dism ssing the Fishers and
ACT will not leave the plaintiff w thout convenient and effective
relief. It has sued an extensive |ist of other defendants,

including Driving Force, for the damages it sustained. Last, the
interests of the judicial systemin obtaining efficient
resolution of this case and the several states in furthering
fundanental social policies are not adversely affected by our
deci sion. Pennzoil, 149 F.3d at 207-08. Accordingly, we cannot
exerci se personal jurisdiction over the Fishers and ACT because
to do so would be inconsistent with traditional notions of
fai rness and justi ce.

The plaintiff also argues that by selling Germ nal,
rel abeled as "99," to Driving Force, the Fishers and ACT pl aced
their product in the "streamof commerce" and, therefore, could
have anti ci pated being sued in any jurisdiction where Driving

Force sold "99" over its website. See Wrl d-Wde Vol kswagen

Corp. v. Wodson, 444 U.S. 286, 297 (1980); Asahi Metal Indus.
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Co., Ltd. v. Superior Court of California, Solano Cty. , 480 U.S.

102 (1987); Pennzoil, 149 F.3d at 203-05.

Under the stream of commerce theory, a state may
exerci se personal jurisdiction over a nonresident defendant if
t he defendant places a product into the nmarketplace that causes
injury or damage in that state, provided the defendant has taken
ot her purposeful action which established sonme ot her connection

with the forum See generally Asahi, 480 U. S. 102; Black's Law

Dictionary 1434 (7th ed. 1999). |Indeed, the Suprene Court

articul ated the stream of comerce theory specifically to renedy
jurisdictional challenges in personal injury products liability
cases. This is not such a case. Qur Court of Appeals confronted
the application of the stream of conmerce theory outside the

products liability context in Max Daetwyler Corp. v. Meyer, 762

F.2d 290 (3d Cir. 1985). A New York corporation initiated a
patent infringenent action against a West German citi zen doing
busi ness as a sole proprietor. The district court found that the
def endant | acked m ni nrum contacts wth Pennsyl vani a but had
sufficient national contacts to justify jurisdiction.
Nevert hel ess, the district court certified the personal
jurisdiction question to the Court of Appeals.

In Daetwyl er, the Court of Appeals found that the
defendant's contacts with Pennsyl vania were inadequate to satisfy
the Due Process Clause. 1In doing so, our Court of Appeals
rejected Daetwyl er's "expansive" stream of comrerce argunent that

jurisdiction existed sinply because the defendant " participated
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in a distributive chain which m ght reasonably antici pate sal es
of [defendant's] products in major industrial markets, which
shoul d i nclude Pennsylvania." 1d. at 298. The court explained
that the stream of comrerce theory

evol ved to sustain jurisdiction in products

liability cases in which the product had

travel ed through an extensive chain of

di stribution before reaching the ultimte

consuner. [Il]t was felt the presence of a

di stributor should not shield a manufacturer,

whose products had caused harmto residents

of the forumstate, fromthe reach of the

forumstate's |ong-armrule.
ld. at 298-99. CQutside of this context, the Court of Appeals
noted that it was debatabl e whether simlar public policies were
at stake in the patent infringenent framework presented in

Daet wyl er. Id. at 299. The court further commented that the

stream of commerce theory had been used to exercise jurisdiction

over a foreign manufacturer of a defective product only where

t hose defendants had "made deli berate decisions to market their

products in the forumstate" and "either indirectly derived

substantial benefit fromthe forumstate or had a reasonabl e

expectation of doing so." 1d. at 299, 300 (collecting cases).
The Fishers and ACT are not before us because of any

personal injury caused by "99" or Germinal. There is no

all egation that westlers or other persons suffered bodily harm

by using "99" or Germnal. Instead, the tortious acts all eged

are of an econom c and business nature. This type of injury
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di stingui shes this action fromthe products liability context of

the stream of commerce theory announced in Wrld Wde Vol kswagen

and reaffirmed in Asahi. Therefore, the stream of comrerce cases
do not provide a basis for specific jurisdiction.
V.
Accordingly, we will grant the notion of defendants Roy
Fi sher, Helen Fisher, and Advanced Chem cal Technol ogy, Inc., to

dism ss for |ack of personal jurisdiction.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNEDY | NDUSTRI ES, | NC. ) ClVIL ACTI ON
. :
BRI AN APARO, et al. NO. 04-5967
ORDER

AND NOW this 6th day of March, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendants Roy Fisher, Helen Fisher, and
Advanced Chem cal Technol ogy, Inc. to dism ss for |ack of
personal jurisdiction is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C J.



