United States Court of Appeals,
El eventh Gircuit.
No. 93-8474.
WARREN PUBLI SHING |INC., Plaintiff-Counter-Defendant, Appell ee,
V.

M CRODOS DATA CORP.; Robert Payne, Defendants-Counter-C ai mants,
Appel | ant s.

May 23, 1995.
Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:90-cv-1654-JOF), J. Owen Forrester
Judge.

Bef ore KRAVITCH, Circuit Judge, GODBOLD and MORGAN, Senior Crcuit
Judges.

GODBOLD, Senior Circuit Judge:

This is an appeal from a permanent injunction enjoining
defendants frominfringing a copyright of Warren Publishing. As a
predicate for the injunction the district court denied a notion by
the defendants for partial summary judgnent on the infringenent
issue and granted a cross notion for partial summary judgnment on
that issue by Warren Publishing.' W affirm

| . Background and Copyrightability

Warren conpiles and publishes annually a printed director
known as the "Television and Cable Factbook," which provides
information on cable television systens throughout the country.
The subject matter of this case is the 1988 i ssue of the Factbook,

whi ch contains a "Directory of Cable Systens" section and a "G oup

"Warren al so asserted a claimfor unfair conpetition, and
M crodos counterclained for defamati on and trade di sparagenent,
interference with contract relations, and violations of the
Sherman Antitrust Act by attenpts to nonopolize. These clains
remai n undi sposed of.



Owmership of Cable Systens" section, t oget her  contai ni ng
approximately 1,350 pages of information concerning 8,413 cable
systens throughout the country and their owners.

The district court explained the format of the Factbook:

The directory of cable systens section arranges entries
al phabetically by state, and, wi thin each st at e,
al phabetically by the nanme of the "lead" or "principal"
community served by the particular cable system The group
ownership section contains a listing of selected information
about entities owning and/or operating nore than one cable
system These entities are called nultiple systemoperators,
or MSGs. The 1988 Factbook contained information on 8,413
cabl e systens. Information on each cabl e systemand MSO entry
is broken down into a uniform set of "data fields" which
provi de a specific piece of information about the system The
Fact book uses the sanme pattern for each cable systementry.
The Factbook's format is based on identifying cable systens,
then providing information on the cable systens through the
use of specific groups of data fields.

O der, p. 2.

Warren has been publishing cable television information since
1948, constantly adding to its work systens and data fields of
syst ens. It is not disputed that the Factbook is a copyrighted
work and is appropriately registered. The Factbook is, however, a
conpi | ati on.

A "conpilation' is a work fornmed by the collection and
assenbling of preexisting materials or of data that are
sel ected, coordinated, or arranged in such a way that the
resulting work as a whole constitutes an original work of
aut hor shi p.

17 U.S.C. 8 101 (1990) (Enphasis added.).

A "conpilation' results from a process of selecting,
bringing together, organizing and arranging previously
existing material of all kinds, regardless of whether the
individual itens in the material have been or ever could have
been subject to copyright.

H Rep. No. 1476, 94th Cong., 2d Sess. 57, reprinted in 1976



U.S.C.C.A N 5659, 5670.°

The preexisting materials in this case consist of information
about cable tel evision systens. A copyright of a conpilation does
not |l ead automatically to a conclusion that all materials therein
are copyrighted. The owner nust prove that the alleged infringer
appropriated a protectabl e el enent of the conpilation consisting of
t he owner' s origi nal selection, coordination or arrangenent. Fei st
Publications, Inc. v. Rural Tel. Serv. Co., 499 U. S. 340, 111 S. C.
1282, 113 L.Ed.2d 358 (1991). The district court found, on the
summary judgnent record, that the Factbook had sufficient
originality inits selection, coordination and arrangenent of the
data contained therein to be copyrighted, a conclusion that
M crodos does not seriously contest. Warren contended that the
el ements of the conpilation that were copyrighted and infringed
were three: (1) the communities covered; (2) the selection,
sequenci ng and arrangenent of data fields; and (3) the content of
the data fields. Wth respect to (2), the court found that the
selection of data fields to be incorporated into the Factbook was
obvious to persons in the industry and did not require the
creativity and originality necessary to permt copyright
protection. The arrangenent of data fields was held to be creative
and copyrighted but not infringed because not substantially

appropriated by Mcrodos. Wth respect to (3), the content of data

’Section 103 of the Copyrights Act also protects "derivative
wor ks, " whi ch invol ve changi ng preexisting material by
transformng or recasting it. By definition a derivative work
i ncorporates matter capable of protection by copyright, while a
conpilation incorporates preexisting material or data that may
not in itself be capable of copyright protection. N nmer on
Copyright, § 3.02.



fields was found to be nerely facts thus not copyrightable. Warren
has not cross appeal ed, so the findings with respect to data fields
are not before us for review

The district court described Warren's systemfor sel ecting and
presenting informati on on cabl e systens:

How one defines a "cable system wll dictate the
comunities selected to represent those systens.

Warren Publishing uses a "principle [sic] community'
systemin selecting and presenting its information on cable
systens contained in its Factbook. A "cable system is
defined as an entity conposed as one or nore communi ties that
are of fered the sane service by the sane cabl e syst emowner at
the sanme price. The principle [sic] comunity, used to
represent the entire cable system is then selected by
contacting the cable operator to determ ne which comunity is
considered the | ead community within the cable system O her
communities within the same cabl e systemare then |isted under
the principle [sic] comunity, not independently.

Order, p. 10. The court then went on to hold that only Warren's
sel ection of communities was sufficiently creatively original to be
copyri ght abl e.

In effect, Warren had admtted that the coordination and
arrangenment of the comunities selected for coverage in the
Fact book was an obvi ous, nechanical, or routine task which
required no creativity. Therefore, the coordination and
arrangenment of the comunities selected is not copyrightable.
However, Warren argues that the sel ection of those comunities
was creative and protectable because Warren uses a unique
systemin selecting the comunities that will be represented
in the Factbook. The court finds that Warren Publishing' s
system of selecting communities is sufficiently creative and
original to be copyrightable.?

® This is not to say that the sel ection of cable systens
woul d be copyrightable in all cases. Had Warren sel ected
every cable systemlisted by the F.C.C., then there woul d not
be sufficient originality in the "selection" to warrant
copyrightability.

* * * * * *

In this case a choice was made as to which communities were to
be |i st ed.



O der, p. 11.

Cabl e system information conpiled and arranged by various
conpilers in the industry is commonly organi zed al phabetically by
state and then, for each state, alphabetically by the nanmes of
communities having cable service. Cable systens offering service
may serve one geographi cal community (single-conmunity service) or
nor e t han one geographi cal community (nmultiple-comunity service).
A systemw || serve only a conmunity, or communities, for which it
has been granted a franchise(s) by one or nore | ocal governnents.
A list of geographical communities served will not, therefore
coincide with a listing of systens—ene |ists apples and the other
oranges. Warren chose to present information on cable systens,
each an entity served by the same owner offering the sane service
at the sanme price. The limts of the entity are not geographi c but
owner/ pricel/ service bounded. For the purpose of listing, Warren
identified systens Dby the nanmes of comunities served.
Theoretically, it mght have listed systens by the nanmes of
operators |listed al phabetically, but this would be of doubtful use.
Rat her Warren chose to |list systens geographically by "lead" or
"principal"” conmunities served. More than half of the systens were
singl e-community systens, and, for each of them the l|ead or
principal (hereinafter "principal") comunity was the sole
community served. For a nultiple-community systemit was necessary

to determine a principal conmunity to be listed.?

*ther listing methods are possible. The Federal
Communi cation Comm ssion |lists conmunities al phabetically by
mapbook name or |ocal |ore nane. Another conpiler m ght choose
to list by "comunities"” but define a "community" differently
than Warren does. It might choose a central geographical site



According to Warren's evidence it made the determ nation of
principal comunity by questionnaires (45% of the cases) and
contact with the operators (55% of the cases). It acknow edges
that it used Federal Conmunication Conmm ssion data to update its
files. Once a principal comunity was determned for a
mul ti ple-community system all other communities served by the
systemwere listed under the principal nanme, not independently.

The parties chose Illinois as a representative state, and 1988

as a representative year, for purposes of this case. The district

court set out differences brought about by different |isting
met hods. The FCC attenpts to |Ilist alphabetically every
geographical Illinois conmunity having cable service. For 1988 it

listed 724 comunities served. Warren's 1988 Factbook |isted 406
as suitable for listing using its principal conmunity concept.?’
The Broadcast Yearbook, another industry source (its criteria were
not spelled out by the court), listed 243 comunities. The
district court found that each source |listed some comunities not
included in other works. The court cunulated the nanmes of
communities |isted by all sources and found 808.

I n Feist Publications, Inc., 499 U.S. 340, 111 S.C. 1282, the
Suprene Court considered copyrightability of Rural's white page

t el ephone directory for several communities, the listings of which

and include some geographical radius around it. It mght choose
a large urban site and attach adjacent suburbs, or attach rural
areas to urban, or conbine rural areas. It mght list by
communities within areas of the state, i.e., "NWIIllinois" or "SW
[Ilinois."

‘As we di scuss bel ow under "Infringement," Mcrodos's |ist
of communities served was alnost a 1:1 match of Warren's list of
406 principal comunities.



were copied by Feist in an area-wide directory. The Court held
that Rural's material did not neet m ninumstandards for copyright
protection. Rural sinply took raw data—nanme, town and tel ephone
nunber —ef each person who had applied for, and was receiving,
t el ephone service fromit and listed it al phabetically by surnane.
The court recogni zed that this was "sel ection” of a sort but held
that it |acked "the nodicum of creativity necessary to transform
mere assertion into copyrightable expression.” ld. at 361, 111

S.C. at 1296. The Court set out principles for copyrightability

of factual conpilations of preexisting factual materials. The
mat eri al contai ned need not be protectable. 1d. at 347, 111 S. C
at 1289. The constitutional touchstone is originality in

sel ection, coordination or arrangenent of the preexisting
materials. The | evel of creativity requiredis |ow, "sone creative
spark, no matter how crude, hunble or obvious." 1d. at 344, 111
S.C. at 1287. The copyright is "thin." 1d. at 347, 111 S.C. at
1289. The "sweat-of-the-brow' doctrine was rejected. Id. at 351,
111 S.C. at 1291.

Fei st has been accorded very narrow scope.

Most applications of Feist have recognized the
circunscri bed sphere to which its hol ding applies, ruling that
it invalidates the copyright only in the nost banal of works, *
such as the white pages of a phone book.®*!

® Victor Lalli Enters., Inc. v. Big Red Apple, Inc., 936
F.2d 671 (2d Cir.1991) (chart of horse racing statistics
arranged according to "purely functional grids that offer no
opportunity for variation'); SemTorg, Inc. v. K Mart Corp.
936 F.2d 851 (6th Gir.1991) (five plastic lettered signs—e.g.,
"For Rent'/"For Sale'"—purportedly "conpiled into a set').

1 11linois Bell Tel. Co. v. Haines & Co., 932 F.2d 610
(7th Gr.1991). 1In 1991, two courts of appeal s distinguished
Feist to hold infringing the act of copying a yell ow pages
conpi | ati on. Key Publications, Inc. v. Chinatown Today



Publishing Enters., Inc., 945 F.2d 509 (2d G r.1991);
Bel | south Adver. & Pub. Corp. v. Donnelley Info. Pub., Inc.,
933 F.2d 952 (11th Cir.1991). After the latter opinion had
been on the books for well over two years, the full court
reached the opposite conclusion. 999 F.2d 1436 (11lth
Cr.1993) (en banc), cert. denied, [--- US. ----,] 114 S. C
943 [427 L. Ed.2d 323] (1994). Over a blistering dissent, id.
at 1471 (Hatchett, J., dissenting), the court noted that
defendant was not alleged to have copied from plaintiff's
directory the text or gr aphi c mat eri al from the
adverti senents, the positioning of those ads, the typeface, or
the textual material included by plaintiff to assist its
readers. 1d. at 1445. |In essence, plaintiff conplained that
defendant used its directory as a shortcut to prepare a rival
publ i cati on.
Ni nmer on Copyright, 7 3.04(B), p. 3-31 (footnote 63 omtted).
Bel | south Adver. & Pub. Corp. v. Donnelley Info. Pub., Inc.,
999 F. 2d 1436 (11th GCir.1993) (en banc), cert. denied, --- U S. ---
-, 114 S .. 943, 127 L.Ed.2d 323 (1994), is this court's post-
Fei st directory case. BAPCO, a subsidiary of Bellsouth, published
a "yellow pages" advertising directory for the Mam area,
organi zed into an al phabetical list of business classifications.
Donnel | ey, the alleged infringer, obtained the name, address, phone
nunber, and other data from each listing in the BAPCO directory.
It entered this into its conputer, published it in its directory,
and prepared from it advertising |eads. This court en banc
reversed a summary judgnment for Bellsouth
Bel I south is like Feist. BAPCO took its own data—tel ephone
listings of its subscribers—and arranged it in an al phabetica
listing of business types, with individual businesses |listed in
al phabeti cal order under the applicable headings. These acts of
coordi nation and arrangenent, |ike those of Warren, were—for a
busi ness tel ephone directory—not only unoriginal but practically

i nevitable." The court considered BAPCO s asserted acts of



sel ection—+.e., determ ni ng t he geographi cal scope of its directory
and setting the closing date after which no listing would be
accepted, and various marketing techniques to generate |istings.
The court pointed out that any expression of facts fixed in a
tangi bl e medi um of expression requires a closing date and, where
appropriate, a geographical limt, and that marketing techniques
were techniques for collection of facts. No creative originality
in selection was present.

In contrast, Warren utilized not raw data fromits files but
an external universe of existing material drawn fromthe industry
and not itself precisely contoured, and presented and listed in
various forms by wvarious conpilers. It chose to present
informati on on cable systens by listing cable systens. For that
purpose it defined "system"™ It selected a nethod for placing each
system within the listing structure, i.e., it chose to identify
each system by the geographical name of the principal conmunity
served, determned in the nmnner we have described for
singl e-community systens and for nulti-conmmunity systens.

It is obvious that Warren's listings offer advantages to
persons using, serving, or selling to cable operators, who can deal
with a single-community system or a nmulti-conmunity system
connect ed by service and operation, by identifying and dealing with
the heart of the system

M crodos mekes a nunber of contentions directed to whether
Warren's selection process has originality. It says it |acks
originality because publicly available information is contained in

FCC records, reports and filings.



The FCC reports provide a solid basis for determ ning cable

systenms and conmunities served. The FCC reports are a

snapshot of cable systens nation-wide at a fixed tinme. Cable

operations are constantly changing. They are not static and

the changes are reported by cable operators to the FCC.
Reply Brief, p. 3. Mcrodos also says that originality is |acking
because Warren contacts operators by questionnaires and tel ephone,
to determ ne fromeach what respective conmmunity it considers to be
its principal community. M crodos's argunment overl ooks the nature
of a conpilation, which is copyrightable because it conpiles
preexisting material in an original manner. It overlooks that the
underlying data in this case does not initself reveal that listing
wi Il be by principal communities, and, except for single-comunity
operations, it does not reveal the nane of the principal community,
which is central to Warren's sel ecti on process.

Warren does not, as M crodos suggests, assert copyrightability
of a nere list of historically established geographical nanes. No
such claim is nade. Except for a single-conmmunity system a
geogr aphi cal designation of "X' is not used by Warren in its | ocal
| or e/ mapbook sense but as the designation of a community that may
include A, B and C as well as geographical area X, whose name has
been selected as a |abel and useful as an entry point for the
resear cher.

We di scuss bel ow under "Infringenent"” M crodos's independent
source defense in which it asserts that FCC data can be used to
produce the information that Warren lists. That argunent is al so
relevant to the claimthat Warren's work |acks originality. For

the reasons we give below, it does not denonstrate |ack of

originality.



The merger doctrine is not a bar to copyrightability in this
case. It precludes copyrightability where an idea can only be
expressed in a limted nunber of ways. Here the concern is
copyrightability of a conpilation enbracing sel ection of itens that
m ght, and often are, selected and listed in many forns by authors
of existing conpilations. The "sweat-of-the-brow' doctrine is not
utilized.

The district court did not err in holding that Warren's system
of selecting comunities is sufficiently creative and original to
be copyri ght abl e.

1. Infringenent
M crodos markets a conputer software package called Cable
Access, which, like the Factbook, provides detailed information on
the cable television industry. The district court described it:
The Cabl e Access software package is broken into three

dat abases. The first database provides information on the
i ndi vi dual cabl e systens. This database is referred to as

"the systens database.’ The second database provides
information on nultiple system operators and is sinply
referred to as "the MSO database.’” The third database is a

hi stori cal database whi ch provi des sel ected i nformati on on t he
cable industry from 1965 to the present. Only the systens
dat abase and the MSO database are alleged to be infringing
upon plaintiff's copyright.

Def endant ' s Cabl e Access sof t war e package cones presorted
by state and city. The custoner may rearrange the data in a
format of its choosing. The custoner may construct searches
of the database's information on cable systens as required to
fit its particular needs, as well as output the data to a hard
copy in various formats, again to fit the specific needs of
t he custoner.

Order, p. 3. Cable Access has been marketed in four versions which
follow essentially the same format. Warren contends that all four
versions infringe upon its copyright.

The test for infringenent is whether there is substanti al



simlarity between Mcrodos and the Warren sel ection of principal
conmuni ties, the element of copyrightability in \Warren's
conpi | ati on. There is strong evidence of copying by M crodos.
Warren included in its Factbook nine or ten fictitious cable system
entries, created as decoys. The phony operator(s) appeared in the
initial version of Cable Access. Mcrodos's only explanation to
this court is the statenent that it has no explanation for howthis
happened. °

The district court found that Cable Access's versions one to
four are virtually identical to the 1988 Factbook selection. The
Fact book listed 406 comunities wunder its principal community
concept. The first version of Cable Access |isted 405 comunities
served, the second 394, the third 393, and the fourth 398. These
were al nost 1:1 matches with t he Fact book—99. 9% by versi on one, 97%
by version two, 96.8% by version three, and 98% by version four.®

Faced with this commanding evidence of alnbst verbatim
copying, Mcrodos asserted an independent creation defense, i.e.,

that the high correlation of listings was the result of its use of

°In a colloquy with the trial court counsel for M crodos
stated that there were ten decoys fromthe Handbook that appeared
in Cabl e Access. On appeal defendants' brief refers to a single
decoy operator. W cannot reconcile these variations, and need
not, for, one or ten decoy operators, or one or ten listings of a
singl e operator, the entry or entries constitute(s) evidence of

copyi ng.

®M crodos asserted in the district court that at |east 20
communi ties should not have been included in the matching. |If
they were excluded the matching of versions one to four,
respectively, to the Factbook, would have been 94.85% 92.10%
91.85% and 93.10% For 1988 the FCC, which attenpts to |ist
i ndividually every community having a cable system listed 724.
The Broadcast Yearbook |isted 243. The match between the
Fact book and the FCC was only 56.10% Between Cabl e Access and
t he Yearbook, the match was only 56. 10%



sim |l ar but i ndependent conmmunity sel ection processes that produced
simlar results. The district court held that, in viewof the high
degree of correlation, Mcrodos was required to produce detailed
evi dence showing howit arrived at its listings and how the system
wor ked to produce substantially simlar results.

In its independent creation argunment M crodos sets out that
FCC lists all cable operators and that operator that is part of a
mul ti-comunity operation is given a "systemiden" nunber that
identifies it as part of a multi-conmunity operation. Thus, it
says that it grouped together all systenms having the sane
systemiden code, thereby establishing a geographical area for the
multiple system It then selected a nane for the area, "in nost
cases" the nanme of the "major community,” which was the conmunity
with the | argest nunber of subscribers, or in sonme cases where the
headend’ was |ocated. This process of selecting a name produced
what M crodos calls an "inherent selection.” It tells us inits
brief (p. 27) that the nane of the geographical area "may, however,
differ fromthis initial selection.” M crodos nade tel ephone calls
to cable systens which mght reveal changes such as headend
| ocation and changes in franchise areas by adding or deleting
conmuni ties served.

The district court found this description of independent
source not satisfactory. Mcrodos did not clearly state how, in
utilizing it, it determned the major comunity in each

mul ti-comunity area, a determination that had to be nmade to

‘The place at which television signals were received, to be
fed into the cable system



convert FCC s listing of comunities served into listings that
mat ched Warren's principal community listings. W have the sane
difficulty as the district court had. At one point M crodos says
that the "major community" is the comunity wth the nost
subscri bers, el sewhere that it is the nost popul ous, el sewhere that
in "nost cases" it is where the headend is |ocated. It asserts
that FCC requires that cable systens report communities served by
headends and, that as a matter of conmmon sense, the headend will be
the principal comunity. The district court voiced its
di ssati sfaction with the changeabl e, and changi ng, expl anati ons of
listing by headend communi ty, nost popul ous community, commpn sense
community, and "nobst cases" as against "other cases"” not clearly
explained. It is self-evident that a single-community operation
Wil be Ilisted in both the Factbook and Cable Access.
Addi tionally, sone conmunities |isted by FCC were assigned nultiple
systemiden codes, which made it unlikely that M crodos's asserted
use of FCC data would produce consistent and reliable community
listings.®

Inits reply brief Mcrodos seens to descri be anot her nethod
that it says produced a list of roughly 390 comunities. Thi s
met hod enbraced using an FCC report "anong ot her public docunents
and FCC reports,"” which produced 458 "potential" systens, and this
figure was then corrected for 57 errors and irregularities resol ved
by tel ephone calls to the FCC and to operators, and al so by renoval

of ten systens listed under other states but serving Illinois

®We have pointed out above that this description of data
avai | abl e from FCC records does not show | ack of originality in
Warren's community sel ection process.



communities, producing a final figure of roughly 390 systens
"having an Illinois community as the nane of the geographical area
served by the cable systens."

Like the district court, we are sinply not informed by
M crodos how its listings of communities served is alnost a 1:1
mat ch of Warren's list of principal conmmunities. The district
court did not err in holding that Mcrodos did not establish a
pl ausi bl e and coherent nethod for arriving at its selection of
communi ties and subm tted insufficient evidence that relied on any
principled criterion for community sel ection.

The judgnent granting an injunction is AFFI RVED

KRAVI TCH, Circuit Judge, dissenting:

The facts of this case present a very close question, and
Judge CGodbold has witten a well-reasoned and forceful opinion
Nonet hel ess, | dissent. | conclude that this case is factually
simlar to Bell South Adv. & Pub. Corp. v. Donnelley Info. Publ.
999 F.2d 1436, 1441 (11th G r.1993) (en banc), cert. denied, ---
US ----, 114 S.Ct. 943, 127 L.Ed.2d 323 (1994), and, therefore,
that we are bound by the hol ding of our en banc opinion.

Bel | Sout h deni ed copyright protection for the selection of
busi ness listings used in the Yell ow Pages after determ ning that
the selection did not neet the "requirement of originality." 1d.
at 1440 (citing Feist Publications, Inc. v. Rural Tel. Ser. Co.,
499 U. S. 340, 344, 349, 111 S.Ct. 1282, 1287, 1290, 113 L. Ed. 2d 358
(1991)). The en banc court determined that "[b]y enploying its
sales strategies, BAPCO discovered that «certain subscribers

descri be their businesses in a particular fashion and were willing



to pay for a certain nunber of listings under certain avail able
busi ness descriptions.” Bell South, 999 F.2d at 1441. It held that
Bel | South's acts of selection were "not acts of authorship, but
techni ques for the discovery of facts" and that the Copyright Act
"affords no shelter to the resourceful, efficient, or creative
collector." Id.

Warren Publishing's selection of principal communities is
simlar to Bell South's selection of business I|istings. Warren
Publ i shing sel ects howto divide the country into individual cable
systens and how to assign principal community nanes by

contact[ing] cable operators to cone up with a cable system

listing which identifies the way an operator's service areas
are nmanaged.. .. To determne how to list systenms in the

Fact book, the Factbook staff, in conjunction with the cable

system operators, determnes what we call the "principal

comunities' of their service areas. Al'l data for each
separately identified system (including data for other
communities served) are reported under the "principal
conmmuni ty' headi ng.
Levine Affidavit, WV 11-12. Thus, like BellSouth, Warren
Publ i shing contacts operators, asks themquestions about how their
systens are run, and uses the responses it receives to place the
systenms wthin the directory. In light of this simlarity, |I am
not convinced that Warren Publishing' s selection of cable systens
and principal conmmunities involves significantly nore originality
t han Bel | South's sel ection of business |istings.

Warren Publishing's claimthat "when sonme nanes are sel ected
froma | arger universe for use in a conpilation, that |ist provides
a distinctive, original selection entitled to protection,” Brief
for Appellee at 18, conflicts with Bell South. Li ke Warren

Publ i shing, Bell South selected its business classifications froma



| arger universe of avail able headings after contacting those who
would be listed in the directory. BellSouth, 999 F.2d at 1473-74
(en banc) (Hatchett, J., dissenting) (noting that Bell South
sel ected approximately 7,000 classified headings froma list of
4,700 primary headi ngs and 34, 000 rel ated possi bl e headi ngs).

Warren Publishing's suggestion of copyrightability because
"the wvariation in the selections examned in the record
denonstrates that starting fromthe sanme source material, authors
seeking to present cable system information can and do select
separate and distinct groups of systens to report,"” Brief for
Appel lee at 18, is simlarly refuted by Bell South. 1n Bell South,
substantial variation in |istings selected by conpetitors did not
lead to a finding of originality. For exanple, as noted in the
di ssent, the "1985 Mam North directory contain[ed] approximtely
4,000 headings and [the] 1985 Mam South directory contain[ed]
approxi mately 4,300 headi ngs, as conpared to the 7,000 headings in
BAPCO s 1984 Yel | ow Pages."” Bell South, 999 F.2d at 1474 (en banc)
(Hatchett, J., dissenting).

Finally, the fact that Bell South conpiled its owm data is not
sufficient to differentiate the cases. A conpiler who takes facts
froman outside source is not any nore original under copyright | aw
than a conpiler who takes facts fromits own files; its enployees
just may have worked harder. Id. at 1440 n. 10 (rejecting "sweat
of the brow' or "industrious collection” theories; citing Feist
Publications, 499 U S. at 351, 111 S.C. at 1291).

Accordingly, in light of our en banc court's holding in

Bel | South, 1 cannot conclude that Warren Publishing's acts of



sel ection were sufficiently original to nerit copyright protection

inthis Crcuit.® Respectfully, therefore, | dissent.

'Al t hough the district court concluded that Warren
Publ i shing's selection of principal communities was sufficiently
original to receive copyright protection, it did not have the
benefit of the en banc Bel |l South opinion.



