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In a collection proceeding, R issued a notice of
determ nation with respect to P s 1995 through 1999
taxabl e years. After P petitioned this Court for
review, Rfiled a notion for sunmary judgnent.

Held: R s notion for sunmary judgnment will be
granted as to 1995 and 1996. P received a notice of
deficiency for those years and has not raised any
materi al issues regarding an abuse of discretion by R

Hel d, further, R s nmotion for summary judgnent
wll be denied as to 1997. P is entitled to challenge
his self-reported liabilities for that year and has
rai sed a question of material fact with respect
t hereto.

Hel d, further, R s notion for summary judgnent
will be granted as to 1998 and 1999. P has not raised
any material issues of fact with respect to his
underlying li1abilities for those years or with respect
to any abuse of discretion by R
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Marshall R Jones and Robert W West, for respondent.

VEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on
respondent’s notion for summary judgnent pursuant to Rule 121.
The instant proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Actions(s) Under Section 6330 of the Internal Revenue
Code.! The issue for decision is whether respondent may proceed
with collection action as so determ ned.

Backgr ound

On May 29, 1998, respondent issued to petitioner a notice of
deficiency for the 1995 and 1996 taxable years. The notice
reflected deficiencies of $2,911 and $3,013 in petitioner’s
i ncone taxes for 1995 and 1996, respectively. Petitioner did not
file a petition with the Court contesting this deficiency notice.

Thereafter, on Cctober 17, 2000, respondent issued to
petitioner a Final Notice--Notice of Intent to Levy and Notice of

Your Right to a Hearing with respect to unpaid tax liabilities

1 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code, as amended, and Rule references are to the
Tax Court Rules of Practice and Procedure.
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for years 1995 through 1999. The total anount due for the 5
years was shown as $14,133.01. On Novenber 15, 2000, respondent
received frompetitioner a tinely Form 12153, Request for a

Col | ecti on Due Process Hearing.

A hearing was conducted by tel ephone on May 3, 2002.
Fol |l ow ng the hearing, on May 8, 2002, respondent issued to
petitioner the Notice of Determ nation Concerning Collection
Action(s) Under Section 6330 sustaining the proposed | evy. The
notice summari zed the determ nation as foll ows:

We have determ ned that the proposed levy is
appropriate. W considered the liability issues you
rai sed for tax years 1997, 1998 and 1999 and determ ned
that the liability should not be decreased. W did not
consider the liability issues you raised for tax years
1995 and 1996 because you received the statutory notice
of deficiency for those years.

An attachnent to the notice then expanded on the foregoing
summary, under the heading “Rel evant |ssues Presented by the
Taxpayer”:

You have raised a liability issue regarding a
dependency exenption, head of household filing status,
and the earned incone credit. These liability issues
for years 1995 and 1996 could not be discussed at the
heari ng because you received the statutory notice of
deficiency. You failed to invoke the jurisdiction of
the U S. Tax Court and the tax for 1995 and 1996 was
properly assessed. * * *

We did consider the liability issues you raised for tax
years 1997-1999 as part of the Collection Due Process
Hearing. However, you failed to provide any
docunentation to show that you were entitled to claima
dependent, head of household filing status and the
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earned inconme credit. Therefore, your liabilities for
t hese years were not decreased.

No ot her issues were raised at the hearing.

On June 12, 2002, the Court filed as an inperfect petition a
docunent received frompetitioner. Therein petitioner stated his
desire to file a petition “for the tax period of 1995 to 1999
because ny dependent was not on the tax form” Petitioner at
that time resided in Andal usia, Al abama. Subsequently, on August
20, 2002, petitioner filed an anmended petition expressing
di sagreenent for the years “1993 to 1997” on the foll ow ng
grounds: “1 did not file proper information during these years.
| have encl osed information that should correct the filing
procedure for those years.”

Attached to the petition was a certified copy of an order
dat ed Decenber 8, 1993, fromthe Crcuit Court of Covington
County, Al abama.? The order recited that “the child Tangie L
Robertson, born August 7, 1976, has been living with the father
si nce August 1993” and, on the basis of that change of
circunst ances, granted petitioner custody of the child and
nodi fied petitioner’s child support obligations. These
obligations continued to require nonthly paynents for two ot her

chi |l dren.

2 This Court takes judicial notice of the Dec. 8, 1993,
order. See Fed. R Evid. 201; Estate of Reis v. Conm ssioner, 87
T.C. 1016, 1027 (1986).
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Respondent answered the anmended petition and thereafter, on
Septenber 24, 2003, filed the subject notion for summary
judgnment. A hearing was held on October 20, 2003, and the notion
was taken under advi senent.

Di scussi on

Rul e 121(a) allows a party to nove “for a summary
adj udication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of |aw.”

The noving party bears the burden of denonstrating that no
genui ne issue of material fact exists and that he or she is

entitled to judgnent as a matter of law.  Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994). Facts are viewed in the light nost favorable to the
nonnmovi ng party. 1d. However, where a notion for summary

j udgnent has been properly nmade and supported by the noving
party, the opposing party may not rest upon nere allegations or
denials contained in that party’s pleadings but nust by
affidavits or otherwi se set forth specific facts show ng that

there is a genuine issue for trial. Rule 121(d).
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CGeneral Rul es--Coll ection Actions

Section 6331(a) authorizes the Conmm ssioner to | evy upon al
property and rights to property of a taxpayer where there exists
a failure to pay any tax liability within 10 days after notice
and demand for paynent. Sections 6331(d) and 6330 then set forth
procedures generally applicable to afford protections for
taxpayers in such levy situations. Section 6331(d) establishes
the requirenent that a person be provided wth at | east 30 days’
prior witten notice of the Comm ssioner’s intent to | evy before
collection may proceed. Section 6331(d) also indicates that this
notification should include a statenment of avail able
adm ni strative appeals. Section 6330(a) expands in several
respects upon the prem se of section 6331(d), forbidding
collection by levy until the taxpayer has received notice of the
opportunity for adm nistrative review of the matter in the form
of a hearing before the Internal Revenue Service Ofice of
Appeal s. Section 6330(b) grants a taxpayer who so requests the
right to a fair hearing before an inpartial Appeals officer.

Section 6330(c) addresses the matters to be consi dered at
t he hearing:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

(1) Requirement of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
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requi renents of any applicable | aw or
adm ni strative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(1) appropriate spousal defenses;

(1i) challenges to the
appropri ateness of collection actions;
and

(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.

Once the Appeals officer has issued a determ nation
regardi ng the disputed collection action, section 6330(d) allows
t he taxpayer to seek judicial reviewin the Tax Court or a
District Court. |In considering whether taxpayers are entitled to
any relief fromthe Conmm ssioner’s determ nation, this Court has
established the follow ng standard of review

where the validity of the underlying tax liability is

properly at issue, the Court will review the matter on

a de novo basis. However, where the validity of the

underlying tax liability is not properly at issue, the
Court will review the Conni ssioner’s adm ni strative
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determ nation for abuse of discretion. [Sego v.
Comm ssioner, 114 T.C. 604, 610 (2000).]

1. Contentions of the Parties

Al though less than entirely clear, petitioner’s petition and
anended petition appear to contest respondent’s collection
determ nation on the basis of a challenge to his underlying
liabilities for sonme or all of the years from 1993 to 1999. The
pl eadings filed suggest that petitioner believes he is entitled
to an additional dependent exenption deduction and head of
househol d filing status. Conversely, neither of these docunents
seens to raise issues related to spousal defenses, collection
alternatives, or other challenges to the appropriateness of the
collection action. At the hearing on respondent’s notion,
petitioner did raise an installnent agreenment and 22 $65 paynents
t hereon, totaling $1,430, all of which were applied to his 1995
tax year

Respondent’ s notion seeks summary judgnent with respect to
the 1995 to 1999 period covered in the notice of determ nation.
As pertains to that period, the notion is prem sed on two
princi pal considerations, each of which addresses petitioner’s
attenpts to dispute his underlying tax liabilities. First,
respondent maintains that because petitioner received a notice of
deficiency for 1995 and 1996, he is precluded from chall engi ng
his underlying liabilities as to those years. Second, it is

respondent’s position that petitioner may not challenge his
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underlying litabilities for 1997, 1998, and 1999 because the
assessnents for those years correspond to anmounts self-reported
by petitioner on his respective returns.

I11. Analysis
A. 1995 and 1996--Chall enges to Underlving Liability

As previously indicated, section 6330(c)(2)(B) precludes
challenges to the underlying tax liability where the taxpayer
received a statutory notice of deficiency. Respondent issued to
petitioner on May 29, 1998, a notice of deficiency with respect
to 1995 and 1996. Nothing in respondent’s records indicates that
petitioner did not receive the notice. Additionally, while
petitioner testified at the hearing on respondent’s notion that
he did not renenber anything about the notice of deficiency “off
the top of * * * [his] head”, he at no tine clained that he
failed to receive the notice. He also confirned that the address
shown on the notice was correct and remains his current |ocation.

We conclude that petitioner received the statutory notice
for 1995 and 1996 and, as result, is precluded from chall enging
his underlying tax liabilities for those years in this action. A
remedy, provided the statute of limtations remains open, is to
pay the liabilities and file a refund claimand, if necessary, a
refund suit.

B. 1997, 1998, and 1999--Challenges to Underlying Liability

As set forth above, section 6330(c)(2)(B) permts chall enges

to underlying liability where the taxpayer did not receive a
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noti ce of deficiency or otherwi se have an opportunity to dispute
the tax liability. Wth respect to the 1997 through 1999 years,
respondent concedes that petitioner was not issued a notice of
deficiency. However, respondent contends that the “otherw se
have an opportunity to dispute” |anguage of section 6330(c)(2)(B)
shoul d not be interpreted to permt taxpayers to challenge self-
reported liabilities in conjunction with collection proceedi ngs.

Subsequent to the hearing in the instant matter, the Court

issued its Opinion in Mntgonery v. Conm ssioner, 122 T.C.

(2004). The taxpayers in that case clained that they had erred
in conputing the tax shown on their original return. 1d. at
(slip op. at 14). In denying a notion for summary judgnent filed
by the Comm ssioner, we held that

section 6330(c)(2)(B) permts petitioners to chall enge

the existence or amount of the tax liability reported

on their original inconme tax return because they have

not received a notice of deficiency for 2000 and t hey

have not otherw se had an opportunity to dispute the

tax liability in question. * * * [1d.]

Consi stent with Montgonery v. Conm ssioner, supra, we concl ude

here that petitioner is not precluded by section 6330(c)(2)(B)
fromchall enging his underlying liability with respect to the
1997 through 1999 years.
I n opposing respondent’s notion for sunmary | udgnent,
petitioner testified at the hearing as foll ows:
THE COURT: Al right. WlIl, M. Robertson, as I

understand it, you're saying you believe you were
entitled to a dependency deduction for your daughter,
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begi nning sonetine in 93, that you didn’t claimon
your tax return?

MR, ROBERTSON: That was when | went to court and
got custody of her. | should have filed her. Yes,
sir, | should have filed her, but | didn't.

THE COURT: Ckay.

MR. ROBERTSON: | had just went through a divorce
and | wasn’t doing that right.

THE COURT: And that continued through *99? |Is
t hat what you sai d?

MR. ROBERTSON: | never put her on. She went all
the way through school, and finished school, and she
went about a year or sonmething in nursing. | never did

put her on.

THE COURT: So you believe this condition existed
in ‘93?

MR. ROBERTSON: She was 16 when | had gotten her.
| think she stayed with ne until she finished school,
and then she went to nursing school, and then she m ght
have | eft about 20, when she left ny house, and got her
an apartnment, and bought her a car. | think she noved
al ong there sonewhere.

THE COURT: So she was how ol d when you got her
167

MR, ROBERTSON: Yes, sir.

THE COURT: And you think she noved out when she
was 207?

MR. ROBERTSON: | think that’'s about right.

THE COURT: So if you added four years--if you
took 20 and subtracted 16, that |eaves four years that
she lived in your house. |s that correct?

MR ROBERTSON: That’'s correct.
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THE COURT: Al right. So if we took the year

1993 and added four years to it, then you would say,
you got her in Decenber *93. Was that what you sai d?

MR ROBERTSON: Decenber ‘93 was when it was filed
in the courthouse.

THE COURT: So at nost that would be Iike, maybe

‘93, but ‘94, '95, ‘96, and ‘97, but ‘98 and ‘99, she

woul dn’t have lived in your house any nore. |Is that--
MR. ROBERTSON: That's true.

Through the foregoing colloquy, petitioner has raised a
guestion of material fact with respect to his entitlenment to a
dependent exenption deduction for his daughter for 1997, as well
as to other potential correlative changes such as head of
househol d filing status.® See secs. 2, 151, 152. Accordingly,
we w |l deny respondent’s notion for sunmary judgnent as it
relates to 1997. At the sane tinme, as regards 1998 and 1999,
petitioner appears to have conceded that the criteria for such a
deduction woul d not have been net. He thus has failed properly
t o oppose respondent’s notion for summary judgnment for 1998 and
1999, at l|least insofar as the issue of underlying liability is
concer ned.

C. 1995, 1996, 1998, and 1999--Abuse of Discretion

In light of our conclusions above regarding challenges to
the underlying liability, disposition of the remainder of

respondent’s notion rests on whether petitioner has, for 1995,

3 On the basis of the limted factual record available to
the Court, there nay be nerit to these contentions.
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1996, 1998, or 1999, raised material issues pertaining to any of
those matters enunerated in section 6330(c)(2)(A) and subject to
review for abuse of discretion. These itens include spousal
defenses, collection alternatives, and other valid challenges to
the appropriateness of the collection action. |1d.

The record does not reflect that petitioner has at any tine
pursued a spousal defense. As to collection alternatives, there
was sone di scussion at the hearing on respondent’s notion
concerning a series of $65 paynents made by petitioner at sone
time between 1999 and 2002. A review of transcripts of
petitioner’s accounts reveal ed that these paynents had been
properly credited, and petitioner did not suggest that he had
proposed or was currently seeking an install nent agreenent or
other collection alternative to satisfy his outstanding
l[iabilities for the period before us. Nor is there any
i ndication that petitioner has otherw se chall enged the
appropri ateness of the collection action within the neaning of
section 6330(c)(2)(A).

G ven that matters not properly raised or preserved in
coll ection proceedings are typically deened conceded, see Rule

331(b)(4); Magana v. Conmm ssioner, 118 T.C 488, 493-494 (2002);

Lunsford v. Conmm ssioner, 117 T.C. 183, 185-186 (2001); Goza V.

Comm ssi oner, 114 T.C 176, 183 (2000), we concl ude that

petitioner has not advanced any issues of material fact with
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regard to whet her respondent’s determ nation to proceed with
collection for 1995, 1996, 1998, and 1999 was an abuse of

di scretion. W therefore shall deny respondent’s notion with
respect to 1997 and grant summary judgnment with respect to 1995,
1996, 1998, and 1999.

To reflect the foregoing,

An appropriate order

will be issued granting

in part and denying in

part respondent’s notion

for summary judgnent.




