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TORRUELLA, Chi ef Judge. Section 10(j) of the National Labor

Rel ati ons Act (the "NLRA"), 29 U.S.C. 8§ 160(j), all ows the Nati onal
Labor Rel ati ons Board (the "Board") to apply to a federal district
court for tenmporary injunctive relief uponissuing aconplaint that a
conpany i s engagi ng i nunfair | abor practices.! After issuing such a
conpl ai nt agai nst appel | ant Excel Case Ready (" Excel ") in connection
wi t h t he di scharge of several union organi zers (anong ot her actions),
t he Board sought a § 10(j) injunction. The district court grantedthe

tenporary injunction and provided for the reinstatenment of five

di scharged enpl oyees. Pye v. Excel Case Ready, Menorandumand O der,
No. 00-10603- MW slipop. at 14 (D. Mass. May 8, 2000) [ herei nafter
Excel, District Court Order]. Excel appeals, claimngthat the Board
fail ed to nmeet its burden of proof for the "irreparabl e harm prong of
theinjunctiverelief standard, and that the district court incorrectly
applied governinglaw. For the reasons stated herein, we affirmthe
deci sion of the district court.

BACKGROUND

1 Section 10(j) reads as follows (in relevant part):

The Board shall have power, upon issuance of a
conplaint . . . charging that any person has engaged i n or
is engaging inanunfair | abor practice, to petition any
United States district court . . . for appropriate tenporary
relief or restrainingorder. Uponthe filing of any such
petitionthecourt . . . shall have jurisdictiontogrant to
t he Board such tenporary relief or restrai ning order as it
deens just and proper.
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The facts underlying this appeal are extensive and, to sone
extent, di sputed. For the purposes of this appeal, we sunmari ze t he
rel evant facts and note the determ nation of thedistrict court asto
di sputed issues.?

Excel is a neat-preparing busi ness with 20, 000 enpl oyees
nati onw de. |n August 1999, it began hiring staff for anewfacility
i n Taunt on, Massachusetts. |n Septenber, representatives of the United
Food and Commerci al Workers Union, Local 791 (the "Union") began
attenpts to uni oni ze the Taunton pl ant. Enpl oyees Keith and Tam | a
Fi ol a becane active inthe unionizationeffort. During Cctober 1999,
t he Uni on gai ned si gni fi cant support anong Excel enpl oyees. Aniniti al
neeting, attended only by the Fiol as, was hel d on Cct ober 7, 1999. Ten
enpl oyees attended a second neeti ng hel d on Cctober 14, 1999. Fourteen
enpl oyees attended a third neeting on October 21, 1999. Duringthis
peri od, a nunber of enpl oyees si gned uni on aut hori zati on cards.® The
Fi ol as and anot her enpl oyee, M chael Paiva, al so pl aced Uni on bunper

stickersontheir vehiclestoindicate their support for unionization.

2 In a8 10(j) case, the district court is not the ultimte fact-
finder, but nmerely determ nes what facts are "likely to be proven” to
determine if the standard for aninjunction has been net. See Asseo V.
Pan Am Grain Co., 805 F.2d 23, 25 (1st Cir. 1986).

3 A certain percentage of enployees nmust sign cards for a union
electiontooccur. Anadmnistrativelawjudge (ALJ) found that 21 of
32 el i gi bl e Taunt on enpl oyees had si gned aut hori zati on cards as of
Oct ober 21, 1999. Excel Case Ready, Nos. 1-CA-37682, 1-CA-37769, slip
op. at 5 (NLRB July 28, 2000) [hereinafter Excel, ALJ opinion].
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Excel has a stated conpany policy discouragi ng union
menbership and a stated comm tnment to maintaining a "union free
environnent” at its plants. The district court found that after
| earning of the Unioninitiative, several nenbers of Excel nmanagenent,
i ncl udi ng pl ant manager St ephen Fl em ng, expressed their "di spl easure”
with the unionization effort and threatened to "punish any
‘troubl emakers.'" Excel, District Court Order at 3. The district court
al so found t hat enpl oyees were tol d that their 401(k) pl ans woul d bein
j eopardy if the plant were unionized. |d. at 4.

On Cct ober 25, the Fiol as asked for the next day of f because
they planned to attend a westling match that eveni ng. Fl em ng refused
the request. The Fiolas then "calledin sick"” that night to warn Excel
t hat they woul d not be at work t he next day. When they returned to
wor k on Cct ober 27, 1999, the Fiolas were fired for the stated reason
t hat they had fal sely clai ned to be sick.# Anot her enpl oyee, who had
m ssed work for the same reason but had not called in sick, was not
di scharged, although he later quit.

The sanme day, Excel managenent requested copies of the
enpl oynment questi onnaires and Pi nkerton background checks required of
al | newenpl oyees. They determ ned that Pai va had represented on his

guestionnaire that he had never recei ved workers' conpensati on, when in

4 A conpany policy prohibiting "m srepresentation of any facts or
conditions" providedthat aviolation"will result indisciplinary
action up to and including discharge."
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fact he had received $173. As a result, Excel discharged Paiva,
ostensibly for violating the policy against falsification. Duringthe
next several days, Excel revi ewed t he questi onnaires and background
checks of ot her enpl oyees and di scharged two anti - uni on enpl oyees, Jan
Pacheco and Ernest Watson, for simlar falsifications of workers'
conpensationinformation. The court concludedthat it was |likely to be
proven that the real reason for Excel's di scharges of the Fi ol as was
"to punish themfor their Union activity and to di scourage ot her
enpl oyees fromsupporting the Union." |1d. at 6. The court al so found
that it was | i kely to be proven that Pai va was di schar ged not because
he | i ed on hi s questi onnai re, but due to his uni on synpat hi es, and t hat
t he di schar ges of Pacheco and Wat son wer e nmade for pretextual reasons,
that is, to cover-up the real reason for firing Paiva.

The di strict court then appliedthe two-prong standard for
8§ 10(j) interimrelief, which requires (i) that the Board show
"reasonabl e cause” to believe that the def endant has comm ttedthe
unl awf ul | abor practices alleged,®and (ii) that injunctiverelief be

"just and proper." See, e.qg., Asseo v. Centro Médi co del Turabo, 900

F.2d 445, 450 (1st Cir. 1990). The court concluded that the set of

5 We have noted that the inquiry into reasonable cause may be
superfl uous given that the "just and proper" prong of the standard
requires that the cl ai mhave a "substantial |ikelihood of success on
thenerits.” See Pye v. Sullivan Bros. Printers Inc., 38 F.3d 58, 64
n.7 (1st Cr. 1994). At any rate, we did not decideinSullivan Bros.
whet her we shoul d abandon t he reasonabl e cause requirenent, andit is
again not at issue here.
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facts |i kely to be proved denonstrat ed reasonabl e cause to bel i eve t hat
Excel had violated the NLRA; i.e., that the Board's position was
"fairly supported by the evidence.” Excel, District Court Order at 9.
Specifically, if thefacts indicatedwereultimtely proven, Excel

woul d be shown to have viol ated 88 8(a) (1) and 8(a)(3) of the Act, 29

U S . C 88 158(a)(1) and (3).° Excel, District Court Order at 9-10.

The di strict court then eval uat ed whet her t he i njuncti on was
"just and proper."” In accordance with this Court's decision in

Sullivan Bros., the district court applied"the fam|liar four-part test

for granting prelimnary relief,” includingthe caveat that "when, as
inthis case, theinterimrelief sought by the Boardis essentiallythe
final relief sought, the likelihood of success should be strong.'" 38

F.3d at 63 (quotingPan Am Grain Co., 805 F.2d at 29).7 First, the

6 Section 8(a)(3) nmakes it illegal to ternm nate an enpl oyee to
di scourage nenbershipin alabor organi zation. See NLRB v. Wi ght

Li ne, 662 F.2d 899, 901 (1st Cir. 1981). Discharge of neutral
enpl oyees to facilitate a cover-up viol ates 88 8(a) (1) and (3) of the
Act. See Bay Corrugated Container, Inc., 310 N.L. R B. 450, 451 (1993),
enforced, 12 F.3d 213 (6th Cir. 1986).

" To satisfy the four-part test for i njunctive relief, the Board nust
denonstr at e:

(1) a likelihood of success on the nerits;

(2) the potential for irreparableinjuryinthe absence of
relief;

(3) that such injury outwei ghs any harmprelimnary relief
woul d inflict on the defendant; and

(4) that prelimnary relief is in the public interest.
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district court notedthat the evidence indicated a"strong" |ikelihood
of successinultimately provingthe violations. Excel, Dstrict Court
Order at 9. Second, the court eval uated the potential for irreparable
injury in the absence of interimrelief. It determ ned that the
di scharges of the Fi ol as and Pai va had a "substantial, chilling effect
on Union activity," that the unionizationefforts "had groundto a
hal t," and that del ays i n Board adj udi cati on m ght nake rei nst at enent
as afinal renedy i npossible. 1d. at 11. Third, the court wei ghed
t hi s harmagai nst that whi ch the i njunction woul d i npose on Excel , and
concl uded that any hardship incurred in the displacenent of new
enpl oyees due to rei nst at enent was out wei ghed by the restorati on of a
free and fair process for determnm ning whet her enpl oyees wanted to
unionize. ld. at 12. Finally, the court notedthat theissuance of an
injunctionwas inthe publicinterest, duetothe public'sinterest in
ensuring that the purposes of the NLRAbe furthered. Id. at 13 (citing

Pan Anerican Grain Co., 805 F.2d at 28).

The district court enjoined Excel fromengaging i n any
further unfair |abor practices, reinstated the five discharged
enpl oyees, and required Excel to post copies of the Order in the
Taunton facility. 1d. at 13-15. The district court |ater denied

appellant's petition for a stay pendi ng appeal, Pye v. Excel Case

Sullivan Bros., 38 F.3d at 63 (citingNarragansett |Indian Tribe v.
Guilbert, 934 F.2d 4, 5 (1st Cir. 1991)).
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Ready, Order, No. 00-10603- ML\W(D. Mass. May 16, 2000), a deci sion we

affirmed, Pye v. Excel Case Ready, No. 00-1632 (1st Cir. Sept. 27,

2000). Prior tooral argument before this Court, an ALJ heard t he case
and det erm ned t hat Excel had engaged i nunfair | abor practices. The
ALJ recommended that Excel be ordered to cease and desist such
practices and reinstate the five di scharged enpl oyees. Excel, ALJ
opi nion at 44-46.

On appeal , Excel only argues that the Board fail ed to neet
i ts burden of proof onthe "irreparabl e harm prong of the prelimnary
i njunction test.

DI SCUSSI ON

The district court's determ nation to grant a 8 10(j)

i njunctionis accorded significant deference.® We reviewthe court's

determ nati on of reasonabl e cause for clear error. Sullivan Bros., 38

F.3d at 63. Qur reviewof the ultimte decision to grant or deny
equitablerelief is for abuse of discretion. l1d. Acourt abusesits
discretionif it applies aninproper | egal standard or erroneously
applies the law to particular facts. 1d. at 63-64.

Appel l ant first argues that the district court abusedits

di scretion by applying anincorrect | egal standard. Accordingto

8 This is especially sogiven findings of the ALJ consistent with those
anticipated by thedistrict court. See Seeler v. Trading Port, Inc.,
517 F.2d 33, 37 n.7 (2d Cir. 1975) (subsequent findings by ALJ
"bol ster” district court's factual conclusions).
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appel  ant, the district court erroneously presuned t he exi stence of an
irreparable injury based on its determ nation that the Board was
substantially likely tosucceedonthe nerits.® Appellant argues t hat
if the court had not relied on this presunption and had used the
correct standard, the evidence was i nsufficient tomeet theirreparable
harmrequi renment, in particul ar because of el even enpl oyee affidavits
denyi ng any i nfringenment of 8 7 rights after the di scharge of the five
enpl oyees.

| n support of this argunent, appellant cites the foll owi ng
statenment made by the court during the 8 10(j) hearing:

So shouldn't | interpret [Fuchs v. Jet Spray

Corp., 560 F. Supp. 1147, 1155 (D. Mass.), aff'd,

725 F.2d 664 (1st Cir. 1983)] as the First

Circuiti®tellingnmethat if | concludethat it's

reasonably likely that the government will

establish that the Fi ol as and Pai va were fired

because t hey were actively supporting the union

inthis sort of enbryoni c plant and uni oni zati on

process, thefailuretoreinstate themcoul d have

t he serious adverse i npact that isrequiredto
nmeet the irreparable harm prong?

® Althoughthe Ninth G rcuit has adopted such a presunptionin 8 10(j)
cases when the Boardis "likely" to succeed onthe nerits, seeMller
v. California Pac. Med. Ctr., 19 F. 3d 449, 460 (9th Cir. 1994), this
Court has not. A party seeking interimrelief nmust i ndependently
sati sfy each prong of theinjunctiverelief test. See, e.qg., Maramv.
Uni versidad Interanericanade P.R, 722 F. 2d 953, 958 (1st Cir. 1983)
(requiring a court to address the "whol e panoply of discretionary
i ssues"). We notethat such a presunption does prevail ina § 10(I)
case, however. See id.

0 The di scussion | ater indicated, correctly, that althoughFuchs was
affirmed by this Court, it was actually a decision issued by the
District Court for the District of Massachusetts.
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Appel | ant reads this question as evidence that the district court
incorrectly inferredirreparable harmsolely fromthe "failureto
rei nstate" enpl oyees fired for "actively supportingthe union," i.e.,
fromthe |ikelihood of success on the nerits.

W do not agree that the district court abusedits discretion
by appl yi ng an i ncorrect standard to det erm ne whet her irreparabl e harm
exi sted. To start, appel |l ant has t aken t he st at enent sonewhat out of
context. First, counsel for appellant i medi ately contradi ctedthe
statenment by arguing that such an approach would make a 8 10(j)
i njunction automati c rather than an extraordi nary renedy. W are
unwi l ling to assune that the district court necessarily applied a
particul ar standard when it provi ded the parti es a chance t o address
the l egal nmerits of that standard. Second, the district court's query
was based on the belief that the "failure to reinstate[] [the
di schar ged enpl oyees] coul d have a seri ous adverse i npact on enpl oyee
interest inunionization.” Inother words, a fair readi ng does not
showa district court presum ng irreparabl e harmfromthe |i kel i hood of
success, but rather a court noting that the factual basis for the
i kel i hood of success prong coul d al so provi de evi denti ary support for
a finding of irreparable harm

Moreover, the district court's anal ysis of irreparabl e harm
inits Order indicatesthat it ultimtely appliedthe correct | egal

standard. The court expl ai ned:
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The evi dence i ndi cates that the firings of the
Fi ol as and Paiva, anong other unfair |abor
practices, have had a substantial chilling effect
on Union activity at the Taunton plant. The
uni oni zation effort has ground to a halt. At
| east sone enpl oyees have been i nti m dated and
are evidently afraidto act ontheir previously
expressed interest in the Union.

Excel, District Court Order at 11. This Court has indi cated t hat t he
"di scharge of active and open uni on supporters . . . risks a serious
adver se i npact on enpl oyee i nterest i n unionization" and can create

i rreparabl e harmto the col |l ective bargai ni ng process. Pan Am Gain

Co., 805 F.2d at 27 (quotingEi senberg v. Vel lington Hall Nursing Hone,

Inc., 651 F.2d 902, 906-07 (3d Cir. 1981) (internal quotation
omtted)). The absence of key uni on organi zers can contributetothe

er osi on of support for a nascent uni on novenent. Centro Medico, 900

F.2d at 454. Moreover, the fear of enpl oyer retaliation after the
firing of union supporters is exactly the "irreparable harnt

contenpl ated by 8 10(j). 1d.; seealso NNRBv. Electro-Voice, Inc., 83

F.3d 1559, 1572 (7th Cir. 1996) (noting the "chilling effect" on
organi zation that oftenfollows theillegal discharge of key union
menbers).

The district court al so noted that "along tinme may pass
bef ore t he Board deci des the nerits of this case, [during which peri od]
the spark to unionize the Taunton plant my be conpletely

extingui shed." Excel, District Court Order at 11. Section 10(j)
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interimrelief is designedto prevent enpl oyers fromusi ng unfair | abor
practices inthe short runto permanently destroy enpl oyee interest in
coll ective bargaining. To allowsuchinterference with a unionization
ef fort woul d make t he Board's renedi al process i neffective sinply

because it is not i medi ate. See, e.q., Electro-Voice, 83 F. 3d at

1573-74. Because t he di sappearance of the "spark to uni oni ze" may be
anirreparableinjury for the purposes of § 10(j), the district court
does not abuse its discretion when evidence shows that the di scharge of

uni on supporters has del ayed or hal ted t he uni oni zation effort. Aguayo

v. Tonto Carburetor Co., 853 F. 2d 744, 749 (9th G r. 1988); Lni versi dad

| nteranericana de P.R., 722 F.2d at 958-60.

Lastly, the district court feared that "the inproperly
di scharged enpl oyees are likely to accept other jobs and find it
difficult, if not i npossible, toaccept rei nstatenent with Excel."
Excel, District Court Order at 11. Although §8 10(j) relief isnot

desi gned t o address harmto parti cul ar enpl oyees, ** Wl lington Hal |, 651

F. 2d at 906-07, the fact that the original unionorganizerswll likely
never returntowork if interimrelief isnot granted may itself cause
irreparableinjury tothe unionizationeffort, asthe district court

correctly pointed out. See El ectro-Voice, 83 F.3d at 1573 (failureto

1 Enpl oyees harned by il | egal action are consi dered to be nade whol e
by final relief; 8 10(j) injunctiverelief is designedto protect the
publicinterest inthe collective bargai ning process. Tonto Carburetor
Co., 853 F.2d at 749.

-13-



rei nstate may nake "effective organi zati on and represent ati on no | onger

possi bl e"); Tonco Carburetor Co., 853 F. 2d at 749 (noting that | ack of
interimreinstatenment may | ead t o enpl oyer success i n renmovi ng t he

union froma facility); Angle v. Sacks, 382 F. 2d 655, 660 (10th Cir.

1967) (calling reinstatenent after along period an "enpty formality").

Appel | ant cl ains that a determ nati on of irreparabl e harmin
this case would require us to find irreparable harm every tinme
enpl oyees active in a uni on novenent are di scharged and t he Board

brings a conplaint. Thisis sinply not true. See, e.qg., Sharp v.

Parents in Cnty. Action, Inc., 172 F. 3d 1034, 1040 (8th Cir. 1999)
(refusingtogrant 8 10(j) injunction "when there was no col |l ective
bar gai ni ng i n process, no recogni zed or certified union, no on-going
organi zi ng activities, no show ng of strong uni on support . . ., and
only one uni on activi st di scharged”). Mboreover, a conpany al ways has
the right to disciplinean enployeeinanon-discrimnatory fashion for

i mproper conduct. Electro-Voice, 83 F. 3d at 1573. The district court

found that the fairly egregious facts here di d not i ndicate that Excel
acted in anon-discrimnatory manner: five enpl oyees (15-25%of t he
wor kf orce) were di scharged, two of themin an attenpt to cover-up
unfair | abor practices; other attenpts to di scourage uni oni zati on
occurred, includingintimdation, retaliatory searches, andthreatsto
el i m nat e enpl oyee pensi on pl ans; and the union effort essentially

hal t ed upon t he di scharge of the enployees. |InElectro-Voice, on
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simlar facts, the Seventh Circuit found that the district court had
abused its discretion bynot granting aninjunction. 83F.3d 1559,
1572-73. The district court didnot abuseits discretion by granting
an injunction here.

Appel | ant al so suggests that the court abused its discretion
by failing to consider the el even enpl oyee affidavits al |l egi ng that the
affiants did not feel di ssuaded fromunion activities, but instead felt
"total ly uninhibited" inthe exercise of their 8§ 7rights. W do not
beli eve that the court failedto consider these affidavits. First,
during the 8 10(j) hearing, thedistrict court explicitly notedthe
exi stence of the affidavits. Second, the order may not have nenti oned
the affidavits sinply because they were of |imted evidentiary val ue:
nost of the el even affiants were anti-uni on, and t hus coul d not be
expected to have any fear of retaliation, or toworry about enpl oyer
di ssuasi on fromorgani zation. Third, the affidavit of the Union
representative provided sufficient evidence that - no matter the
feelings of the other affiants - union activity had stopped after the
illegal discharges. As we discussed above, such cessati on may be
sufficient tosupport afindingof irreparable harmto the collective
bar gai ni ng process, even absent evi dence of actual fear of retaliation
from non-di scharged enpl oyees.

Afinal note. Aquestionwas raisedat oral argunent asto

whet her this Court uses, or should use, a "sliding scale" test to
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det erm ne whet her equitablerelief is "just and proper."™ Such atest
allows alower threshold for irreparableinjury whenthe likelihood of

success onthe nmeritsis particularly strong. See, e.qg., Electro-

Voi ce, 83 F. 3d at 1568. Several other circuits have usedthis test in

the § 10(j) context. I1d.; CaliforniaPac. Med. &Gr., 19 F. 3d at 460-61.

This Court uses it in the context of other types of prelimnary

i njunctions. Ross-Sinons of Vrwick, Inc. v. Baccarat, Inc., 102 F. 3d

12, 19-20 (1st Cir. 1996) (breach of contract action); Gately v.

Commonweal th, 2 F. 3d 1221, 1232 (1st Gr. 1993) (i ncrease i n show ng of

irreparable harmrequired given other factors counseling agai nst
equitable relief). Because the evidence of irreparable injuryis
sufficient hereto support injunctiverelief without resort tothe
sl i ding-scal e approach, we need not det erm ne whet her that approach
shoul d be used for 8 10(j) injunctions.
CONCLUSI ON

The district court correctly stated the standard for
injunctiverelief inthe 8 10(j) context, and the Board presented
sufficient evidentiary support to neet the "irreparableinjury” prong
of the four-part standard. Thus the district court didnot abuseits
di scretion in its grant of equitable relief.

Affirned.
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