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PER CURI AM *

In our previous opinion in this case, we affirned the
j udgnent of conviction and sentence of defendant-appellant Marcus

Washi ngton. See United States v. WAshington, 115 F. A ppx 205,

205 (5th Gr. Dec. 14, 2004) (per curiam (unpublished).

Fol | owm ng our judgnent, Washington filed a petition for

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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certiorari, in which he challenged the constitutionality of his

sentence under Blakely v. Washington, 542 U.S. 296 (2004).! The

Suprene Court granted Washington's petition for certiorari,
vacat ed our judgnent, and remanded the case to this court for

further consideration in light of United States v. Booker, 125 S

Ct. 738 (2005). See Washington v. United States, 125 S. . 2275
(2005). W requested and received supplenental letter briefs
addressing the inpact of Booker. W now reconsider the matter in
i ght of Booker and decide to reinstate our previous judgnent

af firm ng Washi ngton’s convi cti on and sent ence.

In his petition for certiorari, Wshington chall enged only
the district court’s alleged Sixth Amendnent error, arguing that
the district court erred by enhancing his sentence under a
mandat ory gui deli nes system based on facts not admtted by himor
found by a jury beyond a reasonable doubt.? As Washington adnits

in his supplenental letter brief, however, he did not nake a

! In his petition for certiorari, Washi ngton did not
chal l enge our prior findings that: (1) his sufficiency of the
evidence claimfailed because Washi ngton did not show that the
co-conspirator testinony produced at trial was “incredible as a
matter of law’; and (2) there was sufficient evidence produced at
trial so that a rational trier of fact could have found that the
evi dence established guilt beyond a reasonabl e doubt. See
Washi ngton, 115 F. A ppx at 205. Accordingly, we wll consider
only Washi ngton’s Booker-related Sixth Amendnent cl ai m here.

2 Specifically, Washington alleged in his petition for
certiorari that the district court commtted Sixth Amendnent
error when the judge, rather than the jury, made “additi onal
findi ngs beyond the paraneters of the indictnent and guilty
finding by the jury” to increase his base offense |evel.
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Booker-rel ated challenge in the district court. Accordingly,
this court reviews the district court’s inposition of the

enhancenents for plain error. See United States v. Q ano, 507

U S 725, 732-37 (1993); United States v. Mares, 402 F.3d 511

520 (5th Gr. 2005), cert. denied, --- US ----, 126 S. . 43

(2005). This court finds plain error when: (1) there was an
error; (2) the error was clear and obvious; and (3) the error
affected the defendant’s substantial rights. See Mares, 402 F. 3d
at 520. When these three conditions are net, this court may

exercise its discretion to correct the error only if the error
seriously affects the fairness, integrity, or public reputation

of judicial proceedings.’”” 1d. (quoting United States v. Cotton,

535 U. S. 625, 631 (2002)) (internal alteration omtted).

The first prong of the plain-error test is satisfied in this
case. Under the nmandatory guideline systemin place at the tine
of sentencing, WAashington’s sentence was enhanced based on
findings made by the judge that went beyond the facts admtted by
the defendant or found by the jury. Washington has therefore
est abl i shed Booker error. Because of Booker, this error is also

pl ain, satisfying the second prong of the test. United States V.

Bringier, 405 F.3d 310, 317 (5th Cr. 2005), cert. denied, ---

US ----, 126 S. C. 264 (2005); Mares, 402 F.3d at 521 (citing

O ano, 507 U.S. at 734, and Johnson v. United States, 520 U S.

461, 468 (1997)).
The third prong of the plain-error test, however, is not

-3-



satisfied in this case. Wshington has failed to show that the
error affected his substantial rights. The standard for

determ ning whether an error affects substantial rights requires
that the error affect the outcone of the district court’s
proceedi ngs. Bringier, 405 F.3d at 317; Mares, 402 F.3d at 521
(citing dano, 507 U S at 734). To neet this standard,

Washi ngton bears the burden of “denonstrat[ing] a probability
‘sufficient to underm ne confidence in the outcone.

" Mares, 402

F.3d at 521 (quoting United States v. Dom nquez Benitez, 542 U. S.

74, 124 S. . 2333, 2340 (2004)). Because the error here was
the district court’s use of extra-verdict enhancenents to reach a
sentence under guidelines that the district court believed to be
mandatory, the question is whether WAshi ngton has denonstrated
that the sentencing court would have reached a different result
had it sentenced WAshi ngton under an advi sory schene rather than
a mandatory one. Bringier, 405 F.3d at 317; Mares, 402 F. 3d at
521.

Based on the record before us, we do not know what the trial
j udge woul d have done had the guidelines been advisory.
Washi ngton has pointed to nothing in the record indicating that
the district court would have reached a different conclusion

under an advi sory schene.® Accordingly, Washington has failed to

3 In fact, in his supplenental letter brief, Washington
admts that “[t]here is nothing in the record below that could
support an inference that the sentencing judge would |ikely
i npose a | esser sentence if the case were remanded and he had an
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carry his burden of denonstrating that his sentence |ikely woul d
have been different had the district court sentenced hi munder
t he post-Booker advisory regine rather than the pre-Booker
mandatory reginme. W therefore find no plain error. See
Bringier, 405 F.3d at 318; Mares, 402 F.3d at 522.

Because nothing in the Suprenme Court’s Booker deci sion
requires us to change our prior affirmance in this case, we
REI NSTATE our judgnent affirm ng Washi ngton’s conviction and

sent ence.

opportunity to do so.” He further acknow edges “that the
l'i kel i hood that a new sentence would differ fromthe one inposed
is renote.”
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