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Inits March 28comments in these dockets, HRRC summarized its view of
the documents on which the Commisson hes asked comment:

While HRRC prefers outcomes that place maximum trust in
the fairnessand reasonablenessof most consumers, it recognizes,
in the copy protedion povisions of the “Plug & Play”
recommendations, a balanced approad consistent with prior puldic
and pivate sector outcomes ontheseisaues. Acceptanceof this
approadh would bein line with prevaili ng pulic and private sector
pdlicy to date. Rejedion d such balance would be grosdy out of
step, and would be adebade for American consumers.*

The comments recaved by the Commisgon onthe “copy protedion” and
home viewing expedation isaues of most immediate ancern to the HRRC
ill ustrate the balanced nature of the outcome on which comments were sought.
Some parties disclaim the need for any such constraint; others claim the right to
impose such constraints on ahers as an absolute property right, na to be trifled
with. Having, in its own comments, laid ou the history of the puldic pdlicy

Y In the Matter of Implementation of Section 304 of the Telecommunications Act of 1996,
Commercial Availability of Navigation Devices, CS Docket No. 97-80, Compatibility Between
Cable Systems and Consumer Electronics Equipment, PP Docket No. 00-67, Further Notice of
Proposed Rulemaking (Rel. January 10, 2003), Comments Of The Home Recording Rights
Coadlition at 10 (March 28, 2003.



copyright debate and regotiationsin the United States that have produced the
balance of which the propased Encoding Rules are enblematic, HRRCin these
Reply comments addresses the ammments of thase who have focused on articular
Compliance Rule / Encoding Rule outcomes.

|. HRRCIs Sympathetic To But Not Persuaded By Those Who See&k No Or
Fewer Constraints On Consumer Pradices.

For most of itsfirst decade, urtil digital recording techndogy emerged,
the HRRCtook an absolutist view toward any officially sanctioned constraints on
home recording devices and media. With the advent of digital audio and video
recording came alditional technicd issues and legal uncertainties, and reluctance
by content providers, in the adsence of some means of copy protedion,to provide
marketing support for new formats. When asked by lawmakersto discuss
balanced oucomes with members of the content community, the HRRC said it
would evaluate proposals subjed to threebasic tests:

(1) Istechndogy advanced o held bad?

(2) Doesthe ansumer get his or her fair share of the benefits from any
advance?

(3) Does the outcome provide for greater legal certainty, or for more
uncertainty, in the marketplace?

A. The Balance Of Compliance And Encoding Rules |Is The Best
Avail able Outcome For Those Favoring Consumer Freedom And
Flexibili ty In Home Use Of Devices.

In its March 28comments, HRRCtracel the history of the discussons
with content providers lealing to the draft “DVRA” of 1996,Section 1201k) of
the DMCA of 1998,the “Encoding Rules’ of the “5C” license, and last year's
discussons, invalving Cablel abs, the motion pcture industry, the cnsumer
eledronicsindustry, and the FCC staff, of what the FCC could doto cut the
Gordian Knot that was the draft “DFAST” license. During these discussons it
becane dear to all that only a balanced regime, applicable to all MVPD platforms
for content at the same level of distribution, could bre&k this deadlock that had
helped freeze market entry for severa years. It became dea that a balanced
padage, of the sort on which the Commisgon has now asked comment, was the
only “place” left to go.

Given HRRC s origins, history, and pdicy positions, HRRCis
sympathetic with those who argue that if there were uniformly less* protedion’
for content providers than these Encoding Rules allow, or even no potection at
al, content would still flow into the market, and consumers would enjoy a greaer
measure of flexibility. HRRC does not believe, however, that the rejection or
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modification of these Encoding Ruleswould lead to such aresult, or to any
result that would favor consumers. Rather, rejedionwould lea to years of
further stalemate, ultimately resulting in the same proposals being made to the
same Commisson, in some new procedural guise.

The problem with the agument, laid ou in the cmmments of Public
Knowledge and Consumers Union/? that “Encoding Rules,” and the mpy
protedion constraints that they recognize, are not necessary isthat it ignoresthe
fad that in the inter-related licenses of content, formats, and devicesin the digita
age, Compliance and Robustness Rules are afact of life. 1f the Encoding Rules
were reected, the Compliance and Robustness rules not only would remain;
they would be made much more unfavorable to consumersin any license
offered by Cablel abs because DBS providerswould be -- or could be forced or
importuned by content providersto be -- offering the same unfavorable
provisionsin their licenses to device manufacturers. Theredity isthat these
devicemanufadurers canna make adeviceto receive either DBS or cable service
withou such alicense.

Thereisno posped, at this juncture, for the Compliance and Robustness
rule impasitions to be removed comprehensively. In the DBS context, the
licenses from content providers st the parameters for the license from the content
distributor to the device manufacturer. Inthe cdle context, content providers
license content distributors, which li cense the cable M SOs that control CableL abs,
which licenses the device manufadurer entrants. The Commisgon hes already
ruled in these dockets that Cablel abs may include “some measure of copy
protedion” in this license under existing regulations.® The only way to ameliorate
any such measure is to chall enge aspecific provision via petition to the FCC. If
the license does nat contain any Encoding Rules, such a petitionto the FCC
would have to chall enge the absence of a speafic provision.

Therefore, it is smply too late in the game to complain that Encoding
Rules must exist or that Compliance Rules do exist. The only question
admissibly before the Commission is how best any compliance and robustness
rulesin an MVPD license® may be tempered to achieve other than a one-sided,
dictated outcome for content providers whose licensing authority has been

2 Comments of Public Knowledge and Consumers Union (PK-CU), March 28, 2003, p. 6.
3 In the Matter of Implementation of Section 304 of the Telecommunications Act of 1996,
Commercial Availability of Navigation Devices, CS Docket No. 97-80, Further Notice of Proposed
Rulemaking And Dedaratory Ruling, 15 FCC Red 18199(Rel. Sept. 18, 2000) (“Dedaratory
Ruling”), par. 28.
* Asthe parties to the December 19 letter noted, the DFAST license itself is not before the
Commission and is not presently the subjed of any petition. The proper way to view the
Encoding Rules, then, is as ameli orating the effed of MV PD license cmpliancerules, some of
which (re cdle) have been the subjed of prior dired fili ngs with the Commisson, and some of
which (re DBS) have been comprehensively referenced to the Commission by those discussing the
onesthat have been filed.
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augmented by regulated entry to these device markets and the requirement that
all entrant devices be specifically licensed.”

B. The Compliance And Encoding Rules On Which Comment Has Been
Sought Provide For A Balanced Outcome That Preserves Settled
Consumer Expedations.

The more specific criti cisms voiced by thase who Lelieve the balance of
Compliance and Robustnessrulesistoo restrictive of consumers do nd persuade
HRRCthat, aside from the open question d “downresolution,” any change shoud
be made by the Commisson.

By far the biggest areas of concern for consumer advocates have been with
resped to “downresolution” and “ selectable output control.” Thelatter is
properly banned, in al cases, by the Encoding Rules. The former, except with
resped to content originating as free terrestrial broadcasts, is left as an openisaie
to be dedded by the Commissonwithou any joint recommendation by the cdle
and consumer eledronics parties.

Some mmmenters understandably misconstrue the sil ence of the Encoding
Rules on davnresolution in contexts other than freeterrestrial broadcast as
allowing it. The partiesto the December 19 |etter to the Commisson said
explicitly that it shoud na be so taken, and the Commisson confirmed thisin the
FNPRM. On the merits, HRRC agrees thoroughly with all the ammmenters -- ATI
et al,® PK-CU, CEA / CERC,’ -- that inveighed against downresolution.
HRRC sreasons were set forth at length in its own comments, and are discussed
further below, in reply to the mmmenters who favor it.

Other criticisms of the compliance/ encoding balance were:

¢ ATletal (pp 7- 10) and Intel, separately (p. 12, olject to the “borafide
tria” provision a want it to betime-limited. They want the Commissonto
prescribe, in advance, the technicd criteria by which new techndogies can be
approved urder the DFAST license, even though Cablelabs dedsionsin these
respeds may be gpealed to the Commisgon. They would aso like any
potential venda to be &le or propcse anew tecdhndogy an abasis that may

® Licenseis necessary becaise MV PDs are supparted by federal and state law in requiring that
accessdevices, if not provided exclusively by the service provider, be spedficdly licensed. As
the Commission has the authority to oversee @mpetitive entry pursuant to Sedions 624A and 629
it isto the Commission that petitions over license restraints on any MVPD accessdevice would
lie. See, eg., Dedaratory Ruling, pars. 29 and 31
& Comments of ATI Technologies, Inc., Dell Computer Corporation, Hewlett-Packard Company,
Intel Corporation, Microsoft Corporation, and NEC Corporation (March 28, 2003) (“ATI et al”),
p. 6.
7 Comments Of The Consumer Eledronics Association And The Consumer Eledronics Retail ers
Codlition (“CEA / CERC"), (March 28, 2003), pp. 19- 20.
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be gpealed. Otherwise, except for particular concerns over interpretation o
robustnessrules, these PC-industry comments san suppative of the balance
that was gruck.

HRRC sview isthat the Commisgon, asaresult of provisionsin these
documents and aherwise, has ample aiuthority to deal with any problem that
would emerge through abuse of discretion by MSOs, retrias, or by Cablel abs, re
changes. Asthe history redted by HRRCin its March 28 comments reflects, the
basis for the Compliance and the Encoding Rules lies with agreements made over
a decade-long period by the motion gcture industry, which licenses its content to
both cable and DBS MVPDs. The provisions over which concern is expressd by
these information techndogy industry commenters give room, in the Encoding
Rules, for initiative by these cale and satellit e programming distributors. The
“change” provisions in the Compliancerules aff ord to the cdle industry the
residual control over change management that satellit e MV PDs already enjoy.
Like other provisions, they do nd lease unfettered initi ative with device
manufadurers to the extent that HRRCand ahers may find desirable. They do,
however, represent afair bargain that satisfies HRRC s test for acceptable
balanced provisions.

¢ Public Knowledge and Consumers Union (pp. 17-18) suggest alabel,
“Proteded From Unauthorized Copying by 5C Tedhndogies,” or some more
general labeling scheme warning consumers before they purchase devices.

HRRCbelieves that the former ideais objedionable on several bases,
including acacuracy. 5C tedhndogy isndt, in fad, the only digita interface
techndogy that has been or can be goproved by CablelLabs,® and 5C would nat be
used by recording devices, which would also be under Compliance rule-based
obligations. More generalized labelswould aso likely be @wnfusing, espedaly in
the context of multi-purpose devices. The outcome of these rulesis that, in most
cases, consumers can make apies in accordance with reasonable and customary
pradices. To the extent they cannad, the inabili ty istied to the programming
window rather than to the device-- so adevicethat is limited in copying a
particular program when delivered by one serviceislikely to be aleto copy it
when it has moved to another. Consumers are dready aware, for example, that
moviesreleased onDVD canna be mpied, whereas the same movie, delivered on
a cdle dhannel, can be mpied.

¢ TiVo (pp. 8- 9) obectsto the 90-minute window for making temporary
copies of material, such as Video On Demand, that is coded “copy never.”
TiVo ugesthat aTiVo-type “DVR” shoud be exempt becaiseit is“nat a
‘recording device' inthe dasdcal sense, sinceit does not allow physicd

8 Indeed, the“DVI” interfaceis proteded by “HDCP” which, unlike 5C, does not provide for
home recording urder any circumstance, even when it is allowed by the Compliance and Encoding
Rules.
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removal and transport of the content,” so shoud al ow indefinite “caching”
for al | evels of programming windows. TiVo argues more generally that
“[c]opy protedion and copyright issues sroud be negotiated by private
agreaments taking into accourt the rights of content owners and the ‘fair use’
rights of consumers to ensure products and services that med the legitimate
expedations of consumers,” and that the Commisgon shoud na
adknowledge “businessmodels’ with resped to copy protedion.

In any “state of nature,” HRRCwould endase TiVo'sideds and
arguments. However, they run courter to the history of the past decade, in which
encoding rules based onrelease windows have off ered common groundfor the
sorts of agreementsthat TiVo advocates. More spedficdly, they run courter to
the history of this proceeding, in which the Commisson has already ruled that
some measure of copy protection may be demanded from a device maker asa
very condtion d theright to attach to an MV PD service.

Asto the nature of an embedded hard-drive DVR, HRRC agrees that
spedal provisions are necessary in order to recognize the novel characteristics of
such arecording device andits customary and evolving uses by consumers, bu is
satisfied that the Compliance, Robustness and Encoding rules do, in fad, make
acourt for these. They provide that for content coded for “one generation’
copying, the recorded copy may be “moved” to another medium for archival or
other purposes. (Thisisof particular importancein the case of arecrding made
initially on ahard drive enbedded in a set-top box that is rented from an MVPD
and must some day be returned.) The 90-minute recording exception for “copy
never” content -- typically PPV or VOD material that is avail able & will , or
severa timesin aday -- isalso designed for the convenience of the owner of such
aproduct. If the cmnsumer, as TiVo suggests, wishes to use the recording fadli ty
to ke the product indefinitely (i.e., for aperiod d time that extends beyondthe
time necessary for viewing in an interrupted sitting), he or she need only wait
until the same program is avail able in the next, “one generation” window,
typicdly through a subscription channel also off ered by the same MVPD. Then it
may be sgl)pied and kept indefinitely on the recorder that copied it, or moved to
ancther.

¢ DirecTV (p. 6) suggests that the Encoding Rules do nd reagnize “fair use”
andwould restrict it from offering programs at al (p. 9,e.g., “NFL Sunday
Ticket”) if they could na be dassfied as “businessmodels.”

AsHRRCdiscussd inits March 28comments, the balance struck by
compliance/ encoding rules, in MV PD licenses and governing law or regulation,
cannd, andis not intended to, track the varied and shifting outcomes of liti gation

° Storing one-generation material indefinitely, and the basic “move” provision are not
controversial in these comments insofar as material initially recorded on TiVo-type DVRsis
concerned.
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over fair use practices, bu can and must refled reasonable mnsumer values and
expedations. In thiscase, the Encoding Rules do nd pertain at all to the aility to
offer programming, ony to how such programming may be wded for copy
protedion puposes. In any case not governed by a “Defined Business Model,”
thisisinitially upto the MVPD. Direcl'V doesnat indicae how the rights or
expedations of its consumers would be injured by the Encoding Rules in any
material way.

¢ Starz complainsthat its programming service, which apparently combines
elements of “on demand’ and “subscription” services, shoud bein the “one
generation” category rather than in the “copy never” category.

HRRCis heatened that a programmer would wish to apply aless
restrictive status to its programs, bu is also concerned. The Starz comments
reflect an understanding that the Encoding Rules would leave Starz freeto apply a
lessrestrictive status than it is entitled to use. Starz's concern, therefore, clealy
isthat becaise amore restrictive statusis available, Starz will be forced by
content providers, via contract, to apply it. This confirms that, where content
providers st atopa dhain of MVPD distribution contrads; and device
manufadurers, as a awndtion d their right to attach to the MVPD service, must
aacept the outcomes negotiated by them; there is no “ state of nature” alowing for
unfettered freedom of contrad. HRRC would prefer that Starz get itsway. But
the main protection for consumersliesin the balance that was negotiated in the
encoding rulesfor MVPD programming. Under these rules, Starz would have
the oppatunity to petition to change the Encoding Rule for programs distributed
under the businessmodel in question.

[I. Content Owner Objedions To The Compliance And Encoding Rules Shoud
Not Result In Any Changes To Them.

HRRCdoes nat take a warm aview of the merits of content provider
objedions to the cmpliance/ encoding balance, but recognizes that these content
interests clearly have a stake in these outcomes. However, HRRC believes that
the compliance and encoding rule outcomes already reflect the views,
initiatives, requirements, and demands of content providers more than they do
those of any other interest.

A. Both The Compliance And The Encoding Rules Are The Inevitable
Consequence Of Outcomes Of FCC Rulings Sought By These Content
Owners.

The history reviewed in the HRRC March 28comments, and the history of
the FCC' s oversight of device dtachment, allow for no viable outcome for the
DTV transition, consumer expedations, and the establi shment of a competitive
market other than approval of the balance achieved in the Compliance and
Encoding provisions on which the FCC has asked comment:
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¢ Withou Encoding Rules, the DFAST license so arduowsly negotiated
by the partiesis adead letter.

¢ Toimplement the balance of the measures resolved by the parties,
many of which are norcontroversial, the FCC would haveto resort to
more spedfic regulation, ower the objedion d the partiesinvolved.

¢ Devicemanufadurers and ahers who believe that PHILA provisions
violate eisting FCC regulations would have to petition the
Commisgon separately asto ead provisionthat is objeded to, and as
to eah provision (e.g., encoding rules) that is not present.®

The question before the Commisson, therefore, is whether in enforcing
congressonal mandates that clearly were intended to empower consumers it will
by regulation owersee theimposition d unprecedented consumer burdens, instead.
Nothing in the mntent provider objections fil ed in these dockets, as to substance
or jurisdiction, suppats such aresult.

B. Objedions On The Basis Of Substantive Outcome Are Not Well Fourded.

A review of the most comprehensive objedions to the balance struck
by the Compliance, Robustness and Encoding rules shows these objedions,
in fad, to be marginal, and for the most part not really aimed at the substance
of these provisions.

¢ Seledable Output Control. The justifications advanced for this pradice,
which MPAA previously disclaimed in aletter to congressonal leaders,** are
not redly substantive, as no commenter wants openly to admit to the red
bases for its apped -- (1) to drive secure recordable digital interfaces off the
market, or, (2) as an inducement to attract content away from MVPD
distribution channels that refuse to offer this “tod” to content providers.
Rather, it is couched as ameans of “revocaion’ of particular inseaure devices,
which it is not,* or of “retirement of outputs,” which it alsoisnot,** an

10 Both the motion picture interests and the cale interests asert that encoding rules provisions
cannot viably be implemented or enforced, as to content third party beneficiaries, within the four
cornersof “PHILA” or “DFAST.” The September 2002 “Model PHILA” filed in Docket 97-80
by CEA contains arough and summary encoding rule provision, but the only avail able remedy
would be amittedly drastic -- adenia of all technicd protedions of which the third party
beneficiaries might otherwise daim the benefit.
M _etter to Hon. Billy Tauzin, March 20, 2002. As quoted in Mr. Attaway’ s September 6, 2002
letter to Mr. Ferree ‘MPAA and its member companies are not seeking in the 5C license or in the
OpenCable PHILA context the aili ty to turn off the 13945C digital interconned in favor of a
DVI/HDCP interconned through a seledable output control mechanism.’
12«Revocaion” pertainsto perticular “keys’ that allow devices to authenticate themselves to
seaure systems or to deaypt content; it has nothing to dowith coding a program so as not to travel
over aparticular interfacepath.
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impediment to “new businessmodels,”**
euphemism, an “elimination o tools.” ™

which it isnat, and, as a general

¢ Downresolution. Thispradiceisalso falsely painted asa “seaurity” measure,
which it clealy isnot. AsHRRCand aher commenters have pointed ou,
downresolution adually is anecessary first step in any attempt to redistribute
content over the Internet. Again, the real motive is more oblique -- to
discourage reliance on particular interfaces by making them unreliable in the
hands of consumers. In this case, the practiceis unsuppatable becaise more
than four milli on consumers aready rely onthe “comporent video” interface
to which davnresolutionwould apply, and have no other avenue for the
display of HDTV content through the expensive products in which they have
invested.

In this case, MPAA® and NCTA' point to afadally similar provisionin the
“5C” license. MPAA clamsthat a ban in these Encoding Rules would upset
the balance that was gruck there. Thisis clearly not the case. The 5C context
applies only to content that already has entered a seaure digital home network.
Asto content already in such a network, either adisplay with adigital
interface is avail able, to which “downres’ does not apply, or the consumer
relies on ancther interfacefor the display. In either case, the 5C “downres”
provision (aimed at only secondary devices, such as avideo recorder or
analog-to-digital converter) does not addressthe interfacerelied uponfor
consumer viewing. By contrast, the intended eff ect of downresolutionin the
context of aset-top boc conneded to a display that has only a comporent
video interfacewould be onthe @nsumer’s primary viewing experience.
Thus, inthe cae of primary MPVD distribution for viewing, as oppased to
secondary distributionin a 5C network,*® the dfed isto deny HDTV viewing
to the consumer -- even though the cnsumer has purchased an HD-capable
display, has obtained an HD-capable set-top bk, and paysfor HDTV content.
This untoward purishment of consumers who have invested in the HDTV
transitionis reason enoughfor the Commissonto apply the downresolution
ban to all content, na just content originating as afree terrestrial broadcast.

13 See Comments of the Motion Picture Assciation of America, Inc. (“MPAA”) (March 28, 2008)
pp. 7, 10. The“retirement” of outputs would involve not making them avail able for connedion by
consumers, so consumers could not plan to rely on them. By contrast, SOC assumes that
consumers will conned these interfaces and will invest in other products and programming
servicesthat purport to provide mntent, but nevertheless content owners may turn these interfaces
off without warning. Thisiswhy propanents are so reluctant to defend this pradicein any
straightforward manner.
4 MPAA Comments, p. 6
S MPAA Comments, p. 5.
1 MPAA Comments, p. 3, n. 5.
" Comments of the National Cable And Telecommunications Association (March 28, 2003, pp.
23-34.
8 HRRC notesthat Intel, a“5C" member, joined in the ATI et al Comments that endorse the ban
on downresolution in the mntext of MVPD Encoding Rules.
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MPAA (at 10-11) also seeksto justify downresolution generally by pointing
to afadally similar, bu very narrow provisionin the regulations that it
proposed to the Commissonin conredion with the separate, controversial
NPRM concerning the “broadcast flag.” MPAA suggests that this provision
was requested by “some” in the mmputer industry to enable compatibili ty
with existing products. By contrast, the intended effed of downresolutionin
the mntext of a set-top box conneded to a display that has only a componrent
video interfacewould be onthe @nsumer’s primary viewing equipment.
Thus, inthe cae of primary MPVD distribution for viewing, as oppased to
the limited context of computer monitors that are purchased and used
incidentally (to be generous) for the viewing of broadcast television content,
the dfed of ageneric downresolution requirement isto deny HDTV viewing
to the consumer.

Analog Hole, CGMS-A On Analog Outputs, Broadcast Flag. MPAA rather
suddenly addsto itslist of concerns -- heretofore not expressed in FCC staff
discusgons of DFAST -- that the Compliance and Robustnessrules are
deficient, in that they fail to address MPAA’s “anaog hale” and “broadcast
flag” agendas. It could nd be dearer that these issues are raised strategically,
rather than substantively, as they have littl e to dowith the MVPD content
distribution matters on which the Commisson hes labored for so long, but
have everything to dowith two ather MPAA agendas, ore before the FCC and
onethat MPAA hopesto present to the Congress Simply, MPAA does not
want anything else to “move” urtil it has extraded maximum leverage.

The entire rationale for the “broadcast flag” undertaking was that some
additional measure was necessary to address in the mntext of freeg terrestrial
broadcasts whose reception daes not require acondtional accesslicense, the
subjed of redistribution controls that are addressed in MV PD licenses. Such
controls are, for broadcast content distributed via cdle or satellit e, avail able
inthe 5C license. MPAA’sinitial effort re the “broadcast flag” wasto try to
forcethe 5C groupto extend this license to cover additional product functions
that do nd invalve 5C techndogy -- indeed, the MPAA and its members
argued to the FCC that the 5C li censors have the power to extend their
coverage beyond MV PD programming entering systems controll ed by their
techndogy.™® The DFAST Compliance and Robustnessrules already require
that redistribution ke addressed, in covered products, to the same degreethat

19 See, e.g., Ex Parte Presentation In CS Docket No. 97-80, The Walt Disney Company, Nov. 8,
200% “Theremaining five studios [that have not arealy signed the 5C license] are in acard with
the principal terms of the agreement, but have dedined to enter into an agreement with the 5C
companies unless that agreement proteds broadcast content.” The filing indicaed that the lawyers
for the five studios do not share the antitrust concerns raised by the 5C companies about such an
extension; See also, Letter to Chairman Powell from Daniel G. Swanson, on behalf of Jadk
Valenti, January 11, 2002
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the broadcast flag proposals do. Theissueisbrough up here manifestly for
leverage done.

Similarly, the “analog hole” agenda extends well beyond MV PD products or
licenses that govern them. Thereal problem fadng wse of “CGMS-A" a
“watermark,” or any other status marking techndogy that might provide a
solution for “analog reamnwversion” isauesisthat all possble downstream
devices, some unlicensed and urrelated to broadcast or MV PD services, must
be under some mandate to read and respondto the status marks. MPAA’s
new comments, complaining of an absence of arequirement to generate
CGMS-A, can bered orly in the cntext of such alegidative agenda. If
MPAA and ahers do succeal in oltaining passage of such a mandate, the
DFAST license muld aways be revised to require generation d CGMS-A.
Under such circumstances, HRRC has no reason to beli eve such a requirement
would be controversial. Indeed, the “change” procedures would all ow such a
requirement to be alded at any time in which, based onprogressin the
ARDG, it may appear that this or another status marking solution may be
desirable. If suppated by a nsensus, this outcome would also seem
noncontroversial. Thereisno need to hold up the emergence of a
competitive market as further leverage, and the Commission should not be
party to efforts to do so.

¢+ “Multiple Moves, “Binding.” MPAA requests one more “clarification” --
that first generation copies sroud na be “moved” from deviceto device
more than orce Asisindicated above, HRRC understands that the “move”
concept, imported from the 5C license, was never controversial. Thereisno
ressonto be cmncerned over additional “moves’ so long as only one wpy
remains avail able to the cnsumer. The 5C license expresdy permits such
additional moves.?® MPAA also attacks comprehensive requirements for the
“binding” of content, apparently seeking such “binding” even in the case of
an embedded hard drive that cannat be removed from a product.

¢ Change Process MPAA further seeksto dstanceitself from its acceptance
of 5C encoding rules, its members acceptance of 5C encoding rules, and its
prior praise to the Commisgon d the 5C encoding rulesin deliberations
leading to the September, 2000 Dedaratory Ruling” and in the Hoedown
sessons, by now pointing out that the 5C encoding rules apply only to 5C,
and that its members $roud be freeto adopt a new “businessmodel” that
circumvents the rules and consumer protedions they had agreed to. This
argument either is adedarationthat MPAA members never did redly intend
to be boundby their agreementsto live by encoding rules or to suppat seaure
digital interfaces, or it is yet ancther flavor of arguing for Selectable Output
Control by ancother name. MPAA makes no comment whatsoever about the
Encoding Rule provisions al owing its members or their li censees to establish

20 see Adopter Agreement Exhibit B Part 2 Sedion 3, page B-12.
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new businessmodels -- apparently because this processdoes not apply to
SOC and dawnresolution, and these techniques are really the only areasin
which MPAA has any substantive objection to the Encoding Rules.

C. Objedions On The Basis Of “Freadom Of Contrad” And IrrelevanceTo
Interoperabili ty Are Inappasite And Incorrect.

Withou any red, substantive basis for complaint -- other than strategic
objedions based onits own legidlative and regulatory agenda, and finding new
ways to say “SOC” and “downres’ -- the MPAA, joined by the music pulishers,
falls badk onagenerdized “freedom of contrad” argument: “[U]nlike the cae
with over-the-air digital broadcast television, Commissonregulationis entirely
unrecessary in thiscase: cable ‘plug and day’ compatibili ty can readily be
achieved withou this rider regulation, which in any event does nothing to ensure
technicd cable interoperabili ty.”

Thisview iswrong both generally and spedficdly. Spedfically, the
meaning of “interoperabili ty” includes the reliable functioning of interfaces and
devices when conrected to each ather through those interfaces. SOC and
downresolution are anathema to interoperabili ty; no hame network in which they
may betriggered can be said to beinteroperable. So the encoding rules are nat
irrelevant to interoperabili ty, they are essential to interoperability. If they did
nothing else, the Encoding Rules would be necessary to proted consumers against
these impasiti ons, made mandatory in ali cense overseen by the Commisson.

More generally, the MPAA argument is sSmply ancther version d the
“state of nature” argument of thase who opp®e any constraint on consumer use
of MVPD devices. The MPAA could have procealed via suit under copyright
law and/or by legidativeinitiative, if it did na believe that achieving a balanced
result was a proper goal of the regulatory regime overseen by the Commisson.
Instead, recognizing -- asit still does -- that the Commisgon, undr a
congressonal mandate, “wisely eleded to rely onthe OpenCable project managed
by CablelLabs to develop the requisite standards and li censes,”** the MPAA and
its members participated at every stage of Commisson owersight and deli beration
over theisauesraised, and ower the nature of the DFAST license -- which it now
cautionsis grictly “private” -- itself. Having succesgully obtained the
Dedaratory Ruling statement, however, that federally badked condtional aacess
regulation may include “some measure” of copy protection, MPAA seeksto “cut
off the jam” before “some measure” can be defined in the same set of regulations.

In HRRC s 22 years snce an injunctionwas ught against the sale of the
first video recorder, we have never seen as one-sided aresult aswould oltain if
content providers were given absolute, unchedked, urtempered power to dctate
the designs and cgpabiliti es of consumer devices. In the many cases, laws, and

2L MPAA Comments, p. 4.
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licenses that have touched this subjed, the murts have never deaed this, the
Congresshas never provided for it, and nolicense has ever granted it. The
Commissgonwould be granting truly unprecedented power wereit to tilt and
distort its own regulations in this manner.

D. Objedions To The Commisson' s Jurisdiction Are Baseless

In the dsence of any real, substantive daim (and curbed by the many
pages devoted to affirming the Commisson’sjurisdiction in ancther proceeding
this year), MPAA makes a brief, conclusory passat claiming that the Commisson
ladks jurisdiction to temper compliance rules with encoding rules. Thereisno
red basisfor thisclam. Asthe history reviewed in depth in the CEA / CERC
comments makes clear, Congresscould na have been more eplicit in instructing
the Commissonin 1992and 1996 and the Commission es established a
framework that assumes that at some paint it will rule, in the context of its
regulations, onthe gpropriatenessof particular provisions with respect to copy
protedion.

The only argument advanced as to why the Commisson shoud not have
jurisdictionis that content owners property is copyrighted. Device owners
products are patented, trademarked, and copyrighted as well, yet they must
comply with FCCregulations. The MPAA does nat attack the encoding rules on
First Amendment grounds because it knows full well that the Commisson has
jurisdiction ower a huge variety of copyrighted programming. Nor did the MPAA
raisejurisdictional objedions when it made threas with resped to which devices
would receve content under aDFAST license. Thereisno appredable difference
between the regulated status of MPVD “navigation devices,” under section 629,
and the regulated status of MVPD programming in general. Sections 624and 629
commanded the Commisson to establi sh spedfic rulesto assure, viaits
regulations, a @mpetiti ve market for these devices, and thisiswhat the
Commisgon hesdore, andisdoing, inits regulations.

[1l. The Satellite MVPDs Do Not Have Any Valid Basis For Objeding To The
Compli ance Or Encoding Rules.

It is understandable that non-cable MV PDs would expressconcerns over
not having been invaved in the final cable / consumer eledronics negotiations
that led to thefiling of the December 19 letter. Their pradices and contrads with
content providers, however, have been a wntinual paint of referencein
discussonsfor the last severa years, and they have had severa pubicly noticed
oppatunities to help shape the Commisson's process
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A. Over The Last Severa Years The Non-Cable MVPDs Have Been
Aware That They Are Covered By Sedion 629And That Their
Pradices Were Of Central Relevance To MV PD Isales Being Debated
At The Commisson, And Have Had Many Oppattunities To Help
Shape The Process

Asthe CEA / CERC comments remurt, it has been clea since 1998that
non-cable MVPDs are mvered by Sedion 629,and excused orly from the
requirement to provide separate security modues. They must also have been
aware that their particular compliancerule practices have been longstanding
points of reference in Commisson fili ngs and dscussons for the last several
yeas. These discussonsoccurred in the context of filingsin puldic FCC dockets,
several of which were pursuant to pulbicly naticed proceedings.

Moreover, content providers and device manufadurers who are in close
privity of contraad with these MVPDs were adive participants in these FCC
procealings. So, it can hardly be said that as the Commisgon krought issues
governing copy protectionand MVPD licensesto a heal over the last several
yeas, the SBCA and DirecTV had no oppatunity to advise the Commisson d
their views. Even thefilingsin answer to “Hoedown” questions on the subjed of
the DFAST license, though pased in invitation-only meetings,?? were placed on
the pullic record in Docket No. 97-80. They could have been the subject of ex
parte meeings and fili ngs at any subsequent time.

The Commisgon andits daff were aware of the cdle/ consumer
eledronics discusgons for most of their duration. At no pant was it thought
necessry to injed other MVPDs into the resolution d theisauesin question, just
astheinjedion d other interested parties -- retail ers, content providers, IT
manufadurers -- would have upset the bil ateral nature of the discussons. These
other parties, howvever, have participated adively in the Commisson pgrocealings
and dscusgons leading up to this point of resolution. DBS interests have dhosen
not to doso.

B. The Non-Cable MVPDs Do Not Voice Any Red, Substantive
Objedion To The Encoding Rules.

Even though they chase naot to participate in the relevant prior adivitiesin
these dockets, any substantive points raised now by anon-cable MVPD shoud be
worthy of attention. Asin the cae of the information techndogy industry
commenters, hovever, the amncerns as actually expressd relate moreto na
having been at the table than to any red, substantive issue that ought to cause the

22 HRRC understands that the invitations were issued by FCC staff and included motion picture
industry representatives.
14



Commisgonto refrain from giving expeditious approval to the items onwhich it
has requested comment.

The objedions made by SBCA are of the “in principle” and “ state of
nature” variety, rather than substantive. SBCA urges a “coll ective market-based
solution”® but fail sto dffer any red, substantive dternative to the mntents of the
Encoding Rules on which comment has been requested.

¢ SBCA (p. 3 andDirecTV (p. 4 incorrectly charaderize the MOU,
and the propacsed regulations, as properly concerning only cable
“compatibility” and “cable-ready digital televisions’ rather than also
embradng the competitive avail abili ty of devices for any service
offered by any MVPD.

¢ SBCA, like DirecTV, incorredly expresses (pp. 4-6) abelief that
(presumably the Encoding Rules) would “impose businessmodels.”
The Encoding Rules do ndhing of the sort. No specific objection to
any Encoding Rule outcome is offered in the SBCA comments. Nor
isany DBS provider affeded at al by the obligation oncable MV PDs
to suppat the 1394interface. Nor isany competitor given the right to
“pulicly oppase new offerings’ -- only a dhange in copy protection
status for an existing businessmodel may be oppaosed. Evenin such
case, the MVPD has aright to a “bonafidetria” withou providing
advance naticeto competitors.

¢ DirecTV suggests (p. 5 that MSOs have excluded “themselves” by
faili ng to cover services delivered by cable modem. Cable and DSL
modems to na provide dannelized services of the sort that MV PDs
do, na dothey deliver HDTV, na can they, inred time, in any
proximate future. Unlike the cae of DBS providers, the Commisson
has nat ruled that they are subjed to regulation undr Sedion 629.

¢ SBCA euphemisticdly (pp. 45) refers, again apparently to the
Encoding Rules, to the MOU asimpaosing “alower cable standard,
instead of raising the standards and quality of cableto those of the best
MVPD -- the DBS industry.” Asit has no substantive antecedent,
apparently thisis areference to the Encoding Rule provisions to the
extent they ban SOC and davnresolution. In HRRC sview, such
impasitions are hardly a “standard of quality” -- but it is
understandable that an industry association dealing diredly with the
pulic would na want to be more direct in thisregard. Indeed,
DirecTV suggests the contrary when it complains (p. 6,also

2 satellit e Broadcasting and Communications Association Comments, p. 2.
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incorrectly) that the Encoding Rules do nd adequately take “fair use”
rights into accourt.?*

¢ DirecTV does complain (also p.6) of the patentia for “unlimited copying
and dstribution” of analog formats -- apparently an argument in favor of
downresolution. It complains that the “encoding rulesfail to addressor
govern format conversion ... to protect the rights of content owners.” It
isnot clea what right is being addressed here. DirecTV, like MPAA,
attemptsto dressSeledable Output Control as atype of device-specific
turn-off mechanism, which, as we discussabove, it isnot. The mmments
further onthat page (7) show afundamental misunderstanding of the very
purpose and function d Encoding Rules, asthey claim that “it is not
appropriate for ‘copy never’ content to be transmitted over those
interfaces and the MVPD should be permitted to dsable those outputs.”
(emphasis supdied) HRRCbelievesthisto be amisunderstanding, as it
Is sfeto asuume that DirecTV would likeits customersto be &leto view
content, even though it may be encoded as “copy never.”

DirecTV goes onto make what apparently isitsreal argument for
Seledable Output Control and davnresolution: “If DBS providers lose
the aili ty to use selectable output controls as a wpy protection
mechanism, whil e other sources of digital content distribution, such as
DVDs or cable modem service, retain it, it would give an unfair advantage
to these providers.” So, thered objectionisnat that the Encoding Rules
cover too much; it isthat they cover too few services. That Encoding
Rules dhould cover, equally, the services of MVPD providers with
comparable windows is exactly the same argument made by the able
operators in ingisting that theywill only offer the DFAST license subjed
to encoding rulesthat cover all MVPDs. So, DirecTV doesin fad accept
the main principle behind these Encoding Rules. The alditional concern
re DVDs and cable (or, indeed, DSL) modems is inappasite, because
neither offers the dannelized MV PD program services, in dred
competition with ead ather, that cable and DBS do, no is either an

MV PD subjed to this proceeling.

The striking thing about the SBCA and DirecTV commentsisthat they do
not addressany other spedfic Encoding Rule outcomes. Thereasonisclea: the
Encoding Rulesin all other respects reflea the balanced copy protection
outcomes that have been negotiated over the past decade, and onthe merits have
bean accepted by the content providers that supdy programming to bah cable
and satellit e providers. Asin the cae of the @mntent owner comments, the only

24 The simultaneous suggestions that the Encoding Rules should continue to make avail able the
“tools’ and “best quality” represented by SOC and downresolution, yet do not adequately address
“fair use,” are indications that these Comments are strategic rather than substantive in nature. This
is understandable in the cae of a cmpetitive service
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red objedions are strategic, based onbroader industry considerations, or are
based onadditional waysto dressup Seledable Output Control and
downresolution as faurity measures rather than impaositions on consumers.

V. Conclusion -- Approva And Implementation Of The Items On Which
Comment Has Been Reguested Is Strongly In The Interest Of Consumers.

Thase who criti cize the Encoding Rules because they would prefer no
copy protedion constraints on consumers are criti cizing the very part of this
“padkage” that proteds consumers. Thase who criti cize them from other points
of view are expressng esentially strategic rather than substantive concerns. The
Congressand the Commisgon have mmetoo far toward achieving competitive
avail abili ty through a balanced outcome to turn back now. The Commisson
shoud ad to grant expeditious approval to the matters onwhich it has asked
comment, and shoud extend the bar onimpaosing “downresolution” on consumers
to all MVPD programming.

Respedfully submitted,
THE HOME RECORDING RIGHTS COALITION
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