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GERBER, Judge:! This case was heard pursuant to the

provi sions of section 7463 of the Internal Revenue Code in effect

! This case was submitted to Special Trial Judge Carleton D
Powel |, who died on Aug. 23, 2007, after the trial. By order
dated Cct. 25, 2007, Chief Judge Colvin resubmtted this case to
Judge Joel Cerber w thout objection of the parties.
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when the petition was filed.? Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case. Respondent determ ned a $2,403 inconme tax deficiency for
the 2002 tax year of David B. and Kathy A Lease. The deficiency
was predicated on the disallowance of several deductions, and
after concessions the issues we nust decide are whether M.
Lease’s expenses of driving to and fromhis work |ocations are
deducti bl e and/ or whether his neal expenses are deductible.

Backgr ound

Sonme of the facts have been stipul ated and are incorporated
by this reference. At the tine the petition was filed M. and
Ms. Lease resided in West Virginia. M. Lease, now deceased,
was enployed as a mllwight during 2002. His jobs were assigned
at his local union hiring hall in Cunberland, Maryland. Every
week M. Lease would go to the union hall and sign up for work in
t he “workbook”. The union representative would call when a job
was avail able, and M. Lease would then proceed fromhis locality
to his work. Many jobs were within a 50-mle radius, but during

2002 |l ocal jobs were scarce, and his work assignnments expanded to

2 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2002, the taxable year in
i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.
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as far as a 250-mle radius. Sone of those assignnents were from
the Pittsburgh, Pennsylvania, union hall.

As a mllwight, M. Lease would work on various jobs. A
typical job involved mai ntenance, nmaking of parts, and rebuilding
of a notor, sonetines at an electric power generating plant.

Once he conpleted the rebuilding of a notor or conpleted a job,
he was |l aid off and awaited an assignnment fromthe union.

Usual Iy, he did not work again for the same enployer. He would
generally not spend the night at a work | ocation but would return
home. M. Lease worked | ong days, leaving as early as 3:30 or 4
a.m and returning hone at 7 or 8 ppm M. Lease was required to
bring tools to his work assignnments. Hi s tools consisted of
“standard tools”, “netric tools”, and “precision tools”. The
three sets of tools were kept in tool boxes that M. Lease
transported to the jobsite in his truck.

During 2002 M. Lease regularly drove to worksites beyond
the area of his honme and union hall. He received nine Fornms W2,
Wage and Tax Statenent, for 2002 fromdifferent enployers. M.
Lease drove an average of 900 mles per nonth to and from work
assi gnnents; he worked 112 days and drove an average of al npbst
100 m | es per workday.

For 2002, M. and Ms. Lease deducted $3,934 in business
travel expenses using the standard m | eage rate of 36.5 cents per

mle. They al so deducted $5,503 for away from hone expenses
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which were largely for neals. 1In the notice of deficiency,
respondent di sall owed both deducti ons.

D scussi on®

M. and Ms. Lease deducted the expense of M. Lease’'s trips
bet ween his residence and various worksites, contending that the
enpl oynent was tenporary. Respondent contends that M. Lease’s
wor k outside of the area of his residence was a permanent
situation and that he nade the personal (nonbusiness) choice to
drive to and fromwork rather than to nove. In effect,
respondent’s argunment is that M. Lease’s tax hone was where he
normal |y worked and that his trips constituted conmuti ng.

Section 162 allows a deduction for ordinary and necessary
expenses paid or incurred in carrying on a trade or business.
Conversely, section 262 provides that no deduction is allowed for
personal, living, or famly expenses. GCenerally, the cost of
commuting to and fromwork is a nondeducti bl e personal expense.

Conm ssioner v. Flowers, 326 U. S. 465, 473-474 (1946); sec.

1.162-2(e), Incone Tax Regs.

Travel i ng expenses include neals and | odgi ng while away from
home. Sec. 162(a)(2). To deduct such expenses a taxpayer nmnust
show. (1) The expenses are reasonabl e and necessary; (2) they

were incurred while away from home; and (3) they were incurred in

3 No questions were raised concerning the burden of proof.
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the pursuit of a trade or business, including neals while away

from home. Conmi ssioner v. Flowers, supra at 470.

A taxpayer’s “honme”, as used in section 162(a)(2), has been
defined to nean the vicinity of the taxpayer’s principal place of
enpl oynment rather than the |ocation of his personal or famly

residence. Mtchell v. Conmm ssioner, 74 T.C 578, 581 (1980);

Daly v. Conmissioner, 72 T.C. 190 (1979), affd. 662 F.2d 253 (4th

Cr. 1981).

Where a taxpayer’s principal place of enploynent is other
than his residence and he chooses not to nove his residence for
personal reasons, the additional living or travel expenses are
not considered to be ordinary and necessary busi ness expenses.

Tucker v. Conm ssioner, 55 T.C. 783 (1971). Were, however, a

t axpayer is away from honme on a tenporary basis, his living or
travel expenses may be consi dered deducti bl e busi ness expenses.

Peurifoy v. Conmm ssioner, 358 U.S. 59, 60 (1958). Enpl oynent has

been defined as “tenporary” if it is forseeably term nable or

|lasts for a relatively short fixed duration. Boone v. United

States, 482 F.2d 417, 419 (5th Cr. 1973). \Wether a taxpayer’s
job is tenporary or indefinite is determned by the facts and

ci rcunst ances of each case. Peuri foy v. Conm ssioner, supra at

61.
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To be deductible, traveling expenses must be substanti ated
by adequate records or sufficient corroborating evidence. Sec.
274(d).

Bef ore 2002, M. Lease regularly worked out of the
Cunber | and, Maryl and, union hall and was assigned jobs that were
within 50 mles of his residence. For 2002, there were fewer
j obs avail able fromthe Cunberland, Maryl and, union hall and he
was forced to accept jobs outside of his principal place of
enpl oynent, sone froma distant union hall that he had not
previ ously used. Each of the jobs outside of his principal place
of enpl oynent was of short duration.

Considering the record as a whole, we hold that M. Lease’s
2002 travel was outside of his usual and principal place of
enpl oynent and was both tenporary and forseeably term nable. M.
Lease’s travel |og was stipulated by the parties and neets the
substantiation requirenments of section 274(d). M. Lease’ s costs
for daily transportation outside of his nmetropolitan area where
he normal |y worked are deductible within the neaning of Rev. Rul.
99-7, 1999-1 C.B. 361. Accordingly, petitioners are entitled to
deduct travel expenses of $3,934 for 2002.

Al though it is likely that M. Lease incurred neal expenses
during 2002, no substantiation or sufficient corroborating
evi dence was offered that would neet the substantiation

requi renents of section 274(d). Moreover, M. Lease normally
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returned honme each day, and the record is insufficient to show
t he occasions that he was away from honme overnight. See, e.g.,

Bi ssonnette v. Comm ssioner, 127 T.C 124 (2006). Ms. Lease

testified that there were no receipts and that the neals were
likely paid for in cash. Accordingly, we nust hold that
petitioners are not entitled to the $5,503 neal expense
deductions clainmed for tax year 2002.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




