COMMITTEE PRINT

109-2

109TH CONGRESS
1st Session

{ WMCP

COMPILATION

OF THE

SOCIAL SECURITY LAWS

INCLUDING THE SOCIAL SECURITY ACT,
AS AMENDED, AND RELATED ENACTMENTS

THROUGH JANUARY 1, 2005

VOLUME I

PRINTED FOR THE USE OF THE
COMMITTEE ON WAYS AND MEANS BY ITS STAFF

U.S. GOVERNMENT PRINTING OFFICE
20-298 WASHINGTON : 2005

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001

ISBN 0-16-072485-6




COMMITTEE ON WAYS AND MEANS
BILL THOMAS, California, Chairman

E. CLAY SHAW, JRr., Florida
NANCY L. JOHNSON, Connecticut
WALLY HERGER, California

JIM McCRERY, Louisiana

DAVE CAMP, Michigan

JIM RAMSTAD, Minnesota

JIM NUSSLE, Iowa

SAM JOHNSON, Texas

ROB PORTMAN, Ohio

PHIL ENGLISH, Pennsylvania
J.D. HAYWORTH, Arizona
JERRY WELLER, Illinois
KENNY C. HULSHOF, Missouri
RON LEWIS, Kentucky

MARK FOLEY, Florida

KEVIN BRADY, Texas

THOMAS M. REYNOLDS, New York
PAUL RYAN, Wisconsin

ERIC CANTOR, Virginia

JOHN LINDER, Georgia

BOB BEAUPREZ, Colorado
MELISSA A. HART, Pennsylvania
CHRIS CHOCOLA, Indiana

CHARLES B. RANGEL, New York
FORTNEY PETE STARK, California
SANDER M. LEVIN, Michigan
BENJAMIN L. CARDIN, Maryland
JIM McDERMOTT, Washington
JOHN LEWIS, Georgia

RICHARD E. NEAL, Massachusetts
MICHAEL R. McNULTY, New York
WILLIAM J. JEFFERSON, Louisiana
JOHN S. TANNER, Tennessee
XAVIER BECERRA, California
LLOYD DOGGETT, Texas

EARL POMEROY, North Dakota
STEPHANIE TUBBS JONES, Ohio
MIKE THOMPSON, California
JOHN B. LARSON, Connecticut
RAHM EMANUEL, Hlinois

ALLISON H. GILES, Chief of Staff
JANICE MAYS, Minority Chief Counsel

1)



PREFACE

The Social Security Act

The original Social Security Act (the Act) is P.L. 74-271 (49 Stat. 620), approved
August 14, 1935. The Act has been amended in part, a number of times. A list of
laws which have amended the Act may be found in Volume II.

Administration of the Social Security Act

The Social Security Board was responsible for administration of the original So-
cial Security Act except for parts 1, 2, 3, and 5 of Title V (which were administered
by the Children’s Bureau, then in the Department of Labor); part 4 of Title V which
increased the appropriations authorized for carrying out the Act of June 2, 1920 and
Title VI which authorized grants to the States for public health work.

The Social Security Board was transferred to the Federal Security Agency by Re-
organization Plan No. 1 of 1939 and the Board’s functions were to be carried on
under the direction and supervision of the Federal Security Administrator. Reorga-
nization Plan No. 2 of 1946 transferred the functions of the Children’s Bureau and
the functions of the Secretary of Labor under Title V of the Act to the Federal Secu-
rity Administrator and the Board was abolished.

The Bureau of Employment Security, with its unemployment compensation and
employment service function, was transferred from the Federal Security Agency to
the Department of Labor by Reorganization Plan No. 2 of 1949.

The Department of Health, Education, and Welfare was established by Reorga-
nization Plan No. 1 of 1953 with a Secretary of Health, Education, and Welfare as
the head of the Department. All functions of the Federal Security Agency, which
was abolished, were transferred to the Department of Health, Education, and Wel-
fare. The functions of the Federal Security Administrator were transferred to the
Secretary of Health, Education and Welfare.

The Department of Health, Education, and Welfare was redesignated the Depart-
ment of Health and Human Services, and the Secretary of Health, Education, and
Welfare was redesignated the Secretary of Health and Human Services by P.L. 96—
88, §509, approved October 17, 1979. The Department of Health and Human Serv-
ices redesignation was effective May 4, 1980 (45 Federal Register 29642; May 5,
1980). The Department of Education which was established by P.L. 96-88 was acti-
vated May 4, 1980 (Executive Order 12212 of May 2, 1980; 45 Federal Register
29557; May 5, 1980).

The Social Security Administration was established as an independent agency, ef-
fective March 31, 1995, by P.L. 103-296, §101, approved August 15, 1994 with a
Commissioner of Social Security responsible for the exercise of all powers and the
discharge of all duties of the Administration.

Compilation of the Social Security Laws
This compilation is current through January 1, 2005. This compilation contains:

Volume I
Table of Contents;
The Social Security Act, as in effect January 1, 2005;
Internal Revenue Code—Selected Provisions; and
Index to the Social Security Act.

Volume II

Table of Contents;

Other provisions of the Internal Revenue Code, provisions of public laws and stat-
utes which are cited in the Social Security Act, and provisions of public laws which
affect administration of the Act but do not amend it;
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Appendixes containing other helpful information; and
Provisions of the Social Security Act which have been superseded.

Effect of Compilation

This Compilation of the Social Security Laws is not prima facie evidence of the
provisions of the Social Security Act or other laws or statutes which are included,
but has been prepared solely for convenient reference purposes.

Cautions
Although they are not a part of the text of the law, citations have been included
which will enable the reader to locate the same material in the United States Code
(U.S.C.). These matching citations to the United States Code are shown within
brackets after the public law section, for example:
Social Security Act Sec. 201. [42 U.S.C. 401]
Public Law 99-509 Sec. 9342 [42 U.S.C. 1395b-1note]

Both sections may be found in Title 42 of the United States Code, the first at section
401 and the second in the notes following section 1395b-1. “[None Assigned]”
means the provisions are not in the United States Code, but can be found in the
public law.
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SOCIAL SECURITY ACT!
(As Amended through January 1, 2005)

AN ACT
To provide for the general welfare by establishing a system of Federal old-age benefits, and by
enabling the several States to make more adequate provision for aged persons, blind persons,
dependent and crippled children, maternal and child welfare, public health, and the adminis-
tration of their unemployment compensation laws; to establish a Social Security Board; to
raise revenue; and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

[TITLE I—GRANTS TO STATES FOR OLD-AGE
ASSISTANCE FOR THE AGED?2 ]

TABLE OF CONTENTS OF TITLE3

Sec. 1 Appropriation 1
Sec. 2. State old-age plans 2
Sec. 3. Payment to States 5
Sec. 4. Operation of State plans 6
[Sec. 5. Repealed.] ... 6
Sec. 6. Definition 6

APPROPRIATION

SEC. 1. [42 U.S.C. 301] For the purpose of enabling each State,
as far as practicable under the conditions in such State, to furnish

1P.L. 74-271, approved August 14, 1935, 49 Stat. 620.

2Title I of the Social Security Act is administered by the Department of Health and Human
Services. The Office of Family Assistance administers benefit payments under Title I. The Ad-
ministration for Public Services, Office of Human Development Services, administers social serv-
ices under Title I.

Title I appears in the United States Code as §§301-306, subchapter I, chapter 7, Title 42.

Regulations relating to Title I are contained in subtitle A and chapter XIII, Title 45, Code
of Federal Regulations.

P.L. 92-603, §303, repealed Title I effective January 1, 1974, except with respect to Puerto
Rico, Guam, and the Virgin Islands. The Commonwealth of the Northern Marianas may elect
to initiate a Title I social services program if it chooses; see Vol. II, P.L. 94-241, approved
March 24, 1976, 90 Stat. 263, [Covenant to Establish Northern Mariana Islands].

See Vol. II, 31 U.S.C. 6504-6505, with respect to intergovernmental cooperation and 31
U.S.C. 7501-7507, with respect to uniform audit requirements for State and local governments
receiving Federal financial assistance.

See Vol. II, P.L. 82-183, §618, for the “Jenner Amendment”, which prohibits denial of grants-
in-aid under certain conditions.

See Vol. II, P.L. 88-352, §601, for prohibition against discrimination in Federally assisted pro-

grams.

See Vol. II, P.L. 89-97, §121(b), with respect to restrictions on payment to a State receiving
payments under Title XIX.

See Vol. II, P.L. 90-248, §234(c), with respect to nursing homes which do not meet all require-
ments of a State for licensure.

See Vol. II, P.L. 95-521, §102(i), with respect to reporting of benefits received under the So-
cial Security Act.

3This table of contents does not appear in the law.
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2 SOCIAL SECURITY ACT—S 1(cont)

financial assistance to aged needy individuals, there is hereby au-
thorized to be appropriated for each fiscal year a sum sufficient to
carry out the purposes of this title. The sums made available under
this section shall be used for making payments to States which
have submitted, and had approved by the Secretary of Health, Edu-
cation, and Welfare4 (hereinafter referred to as the “Secretary”),
State plans for old-age assistance.

STATE OLD-AGE PLANS

SEC. 2. [42 U.S.C. 302] (a) A State plan for old-age assistance
must—

(1) except to the extent permitted by the Secretary with re-
spect to services, provide that it shall be in effect in all politi-
cal subdivisions of the State, and, if administered by them, be
mandatory upon them,;

(2) provide for financial participation by the State;

(3) either provide for the establishment or designation of a
single State agency to administer the plan, or provide for the
establishment or designation of a single State agency to super-
vise the administration of the plan;

(4) provide (A) for granting an opportunity for a fair hearing
before the State agency to any individual whose claim for as-
sistance under the plan is denied or is not acted upon with rea-
sonable promptness, and (B) that if the State plan is adminis-
tered in each of the political subdivisions of the State by a local
agency and such local agency provides a hearing at which evi-
dence may be presented prior to a hearing before the State
agency, such local agency may put into effect immediately
upon issuance its decision upon the matter considered at such
hearing;

(5) provide (A) such methods of administration (including
methods relating to the establishment and maintenance of per-
sonnel standards on a merit basis, except that the Secretary
shall exercise no authority with respect to the selection, tenure
of office, and compensation of any individual employed in ac-
cordance with such methods) as are found by the Secretary3 to
be necessary for the proper and efficient operation of the plan,
and (B) for the training and effective use of paid subprofes-
sional staff, with particular emphasis on the full-time or part-
time employment of recipients and other persons of low in-
come, as community service aides, in the administration of the
plan and for the use of nonpaid or partially paid volunteers in
a social service volunteer program in providing services to ap-
plicants and recipients and in assisting any advisory commit-
tees established by the State agency;

(6) provide that the State agency will make such reports, in
such form and containing such information, as the Secretary
may from time to time require, and comply with such provi-

4This was deemed to refer to the Secretary of Health and Human Services under section 509
of the “Department of Education Organization Act” (P.L. 96-88, 93 Stat. 695), effective May 4,
1980.

5P.L. 91-648, §208(a)(3)(D), transferred to the U.S. Civil Service Commission, effective March
6, 1971, all powers, functions, and duties of the Secretary under subparagraph (A). Functions
of the Commission were transferred, effective January 1, 1979, to the Director of the Office of
Personnel Management by section 102 of Reorganization Plan No. 2 of 1978.



SOCIAL SECURITY ACT—S§ 2(a)(cont) 3

sions as the Secretary may from time to time find necessary
to assure the correctness and verification of such reports;

(7) provide safeguards which permit the use or disclosure of
information concerning applicants or recipients only (A) to pub-
lic officials who require such information in connection with
their official duties, or (B) to other persons for purposes di-
rectly connected with the administration of the State plan;

(8) provide that all individuals wishing to make application
for assistance under the plan shall have opportunity to do so,
and that such assistance shall be furnished with reasonable
promptness to all eligible individuals;

(9) provide, if the plan includes assistance for or on behalf
of individuals in private or public institutions, for the estab-
lishment or designation of a State authority or authorities
which shall be responsible for establishing and maintaining
standards for such institutions;

(10) if the State plan includes old-age assistance—

(A) provide that the State agency shall, in determining
need for such assistance, take into consideration any other
income and resources of an individual claiming old-age as-
sistance, as well as any expenses reasonably attributable
to the earning of any such income; except that, in making
such determination, (i) the State agency may disregard not
more than $7.50 per month of any income and (ii) of the
first $80 per month of additional income which is earned
the State agency may disregard not more than the first
$20 thereof plus one-half of the remainder; ¢

6See Vol. II, 10 U.S.C. 2546, with respect to shelter for the homeless at military installations.

See Vol. II, P.L. 81-171, §521(a)(1)(E) with respect to exclusion from income and resources
of certain assistance rendered to provide occupant-owned, rental and cooperative housing.

See Vol. II, P.L. 87-543, §141(b), with respect to ineligibility to receive payments under Title
XIV where payments have been made under Title XVI.

See Vol. II, P.L. 88-525, §8(b), with respect to exclusion from income and resources of the
value of food stamps.

See Vol. II, P.L. 89-73, §210(b), with respect to exclusion from income of the costs of any
project under that act.

See Vol. II, P.L. 89-329, §479B, with respect to exclusion from income or resources of certain
student financial assistance.
hSee Vol. II, P.L. 91-646, §216, with respect to exclusion from income of payments made under
that act.

See Vol. II, P.L. 93-112, §613(c), for the conditional exclusion from income of wages, allow-
ances, transportation reimbursement and attendant care provided to handicapped individuals
under community service employment pilot programs.

See Vol. II, P.L. 93-113, §404(f), with respect to exclusion from income and resources of pay-
ments to volunteers under that act,

See Vol. II, P.L. 93-134, §§7 and 8, with respect to exclusion from income and resources of
certain judgment funds to any Indian tribe.

See Vol. II, P.L. 93-288, §312(d), with respect to exclusion from income and resources of cer-
tain Federal major disaster and emergency assistance.

See Vol. II, P.L. 94-114, §6, with respect to exclusion from income and resources of property
and receipts from submarginal land to certain Indians.

See Vol. II, P.L. 95-433, §2, with respect to exclusion from income and resources of certain
judgment funds.

See Vol. II, P.L. 95-498, §6, with respect to an income and resources exclusion applicable to
the Pueblo of Santa Ana Indians, New Mexico.

See Vol. II, P.L. 95-499, §6, with respect to an income and resources exclusion applicable to
the Pueblo of Zia Indians, New Mexico.

See Vol. II, P.L. 95— 557 §410(b), with respect to exclusion from income of services (but not
of wages) pr0v1ded to a public housing resident or to a resident of a housing project assisted
under the “Housing Act of 1959” (see Vol. II, P.L. 86-372, §202).

See Vol. II, P.L. 97-35, §2605(f), with respect to exclusion from income and resources of home
energy assistance payments or allowances.

See Vol. II, P.L. 98-64, §2(a), with respect to exclusion from income and resources of per cap-
ita payments to Indians.

See Vol. II, P.L. 98-432, §5(e), with respect to exclusion from income and resources of certain
judgment funds.

Continued



4 SOCIAL SECURITY ACT—S§ 2(a)(cont)

(B) include reasonable standards, consistent with the ob-
jectives of this title, for determining eligibility for and the
extent of such assistance; and

(C) provide a description of the services (if any) which
the State agency makes available (using whatever internal
organizational arrangement it finds appropriate for this
purpose) to applicants for and recipients of such assistance
to help them attain self-care, including a description of the
steps taken to assure, in the provision of such services,
maximum utilization of other agencies providing similar or
related services; and

(11) provide that information is requested and exchanged for
purposes of income and eligibility verification in accordance
with a State system which meets the requirements of section
1137 of this Act.

(b) The Secretary shall approve any plan which fulfills the condi-
tions specified in subsection (a), except that he shall not approve
any plan which imposes, as a condition of eligibility for assistance
under the plan—

(1) an age requirement of more than sixty-five years; or

(2) any residence requirement which (A) in the case of appli-
cants for old-age assistance, excludes any resident of the State
who has resided therein five years during the nine years imme-
diately preceding the application for old-age assistance and has
resided therein continuously for one year immediately preced-
ing the application, and (B) in the case of applicants for medi-
cal assistance for the aged, excludes any individual who resides
in the State; or

(3) any citizenship requirement which excludes any citizen of
the United States.

At the option of the State, the plan may provide that manuals and
other policy issuances will be furnished to persons without charge
for the reasonable cost of such materials, but such provision shall

See Vol. II, P.L. 98-500, §8, with respect to exclusion from income and resources of certain
judgment funds.

See Vol. II, P.L. 98-602, §106(d), with respect to exclusion from income and resources of cer-
tain funds distributed per capita.

See Vol. II, P.L. 99-130, §8, with respect to exclusion from income and resources of certain

nds.
. S((lee Vol. II, P.L. 99-146, §6(b), with respect to exclusion from income and resources of certain
unds.
See Vol. II, P.L. 99-264, §16, with respect to exclusion from income and resources of certain
judgment funds.

See Vol. II, P.L. 99-346, §6(b), with respect to exclusion from income and resources of certain
judgment funds.

See Vol. II, P.L. 99-377, §4(b), with respect to exclusion from income and resources of certain
judgment funds.

See Vol. II, P.L. 100-139, §4(h)(6), with respect to exclusion of benefits as basis for denial
of eligibility.

See Vol. II, P.L. 100-407, §105(g), with respect to the effect of financial assistance under that

Act.

See Vol. II, P.L. 100-409, §5, with respect to the effect of this Act on P.L. 92-203 or P.L.
96-4817.

See Vol. II, P.L. 100411, §2(d)(3)(B), with respect to the effect of per capita payments.

See Vol. II, P.L. 100-581, §§501, 502(b)(1), and 503, with respect to exclusion from income
and resources of certain judgment funds.

See Vol. II, P.L. 101-41, §10(b)-(d), with respect to eligibility for Federal programs and treat-
ment of funds, assets, and income.

_S(_ele Vol. II, P.L. 10142, §3, with respect to the restoration of Federal recognition, rights, and
privileges.

See Vol. II, P.L. 101-201, with respect to Agent Orange settlement payments.

See Vol. II, P.L. 101-239, §10405, with respect to Agent Orange settlement payments ex-
cluded from countable income and resources under Federal means-tested programs.

See Vol. II, P.L. 101-277, §8(b), with respect to exclusion, from income or resources, of funds
held in trust or distributed to Seminole Indians.



SOCIAL SECURITY ACT—sS§ 3(b) 5

not be required by the Secretary as a condition for the approval of
such plan under this title.

(c) Nothing in this title shall be construed to permit a State to
have in effect with respect to any period more than one State plan
approved under this title.

PAYMENT TO STATES

SEc. 3. [42 U.S.C. 303] (a) From the sums appropriated therefor,
the Secretary of the Treasury shall pay to each State which has a
plan approved under this title, for each quarter, beginning with the
quarter commencing October 1, 1960—

(1) [Stricken.7]

(2) in the case of Puerto Rico, the Virgin Islands, and Guam,
an amount equal to one-half of the total of the sums expended
during such quarter as old-age assistance under the State
plan, not counting so much of any expenditure with respect to
any month as exceeds $37.50 multiplied by the total number
of recipients of old-age assistance for such month; plus

(3) [Stricken. ]

(4) in the case of any State, an amount equal to 50 percent
of the total amounts expended during such quarter as found
necessary by the Secretary for the proper and efficient admin-
istration of the State plan.

(b) The method of computing and paying such amounts shall be
as follows:

(1) The Secretary of Health, Education, and Welfare shall,
prior to the beginning of each quarter, estimate the amount to
be paid to the State for such quarter under the provisions of
subsection(a), such estimate to be based on (A) a report filed
by the State containing its estimate of the total sum to be ex-
pended in such quarter in accordance with the provisions of
such subsection, and stating the amount appropriated or made
available by the State and its political subdivisions for such ex-
penditures in such quarter, and if such amount is less than the
State’s proportionate share of the total sum of such estimated
expenditures, the source or sources from which the difference
is expected to be derived, (B) records showing the number of
aged individuals in the State, and (C) such other investigation
as the Secretary may find necessary.

(2) The Secretary of Health, Education, and Welfare shall
then certify to the Secretary of the Treasury the amount so es-
timated by the Secretary of Health, Education, and Welfare,
(A) reduced or increased, as the case may be, by any sum by
which he finds that his estimate for any prior quarter was
greater or less than the amount which should have been paid
to the State under subsection (a) for such quarter, and (B) re-
duced by a sum equivalent to the pro rata share to which the
United States is equitably entitled, as determined by the Sec-
retary of Health, Education, and Welfare, of the net amount re-
covered during any prior quarter by the State or any political
subdivision thereof with respect to assistance furnished under
the State plan; except that such increases or reductions shall
not be made to the extent that such sums have been applied

7P.L. 97-35, §2184(a)(4)(A); 95 Stat. 816.
8P.L. 97-35, §2184(a)(4)(A); 95 Stat. 816.



6 SOCIAL SECURITY ACT—sS 3(b)(cont)

to make the amount certified for any prior quarter greater or
less than the amount estimated by the Secretary for such prior
quarter: Provided, That any part of the amount recovered from
the estate of a deceased recipient which is not in excess of the
amount expended by the State or any political subdivision
thereof for the funeral expenses of the deceased shall not be
considered as a basis for reduction under clause (B) of this
paragraph.

(3) The Secretary of the Treasury shall thereupon, through
the Division of Disbursement® of the Treasury Department
and prior to audit or settlement by the General Accounting Of-
fice 10, pay to the State, at the time or times fixed by the Sec-
ref‘gagy of Health, Education, and Welfare, the amount so cer-
tified.

OPERATION OF STATE PLANS

SEcC. 4. [42 U.S.C. 304] In the case of any State plan which has
been approved under this title by the Secretary of Health, Edu-
cation, and Welfare, if the Secretary, after reasonable notice and
opportunity for hearing to the State agency administering or super-
vising the administration of such plan, finds—

(1) that the plan has been so changed as to impose any age,
residence, or citizenship requirement prohibited by section
2(b), or that in the administration of the plan any such prohib-
ited requirement is imposed, with the knowledge of such State
agency, in a substantial number of cases; or

(2) that in the administration of the plan there is a failure
to comply substantially with any provision required by section
2(a) to be included in the plan;

the Secretary shall notify such State agency that further payments
will not be made to the State (or, in his discretion, that payments
will be limited to categories under or parts of the State plan not
affected by such failure) until the Secretary is satisfied that such
prohibited requirement is no longer so imposed, and that there is
no longer any such failure to comply. Until he is so satisfied he
shall make no further payments to such State (or shall limit pay-
ments to categories under or parts of the State plan not affected
by such failure).

SEc. 5. [Repealed. ']

DEFINITION 12

SEc. 6. [42 U.S.C. 3061 (a)!3 For the purposes of this title, the
term “old-age assistance” means money payments to, or (if provided
in or after the third month before the month in which the recipient

9As in original. The Division of Disbursement was consolidated in the Fiscal Service of the
T;gzﬁury Department by Reorganization Plan No. III, §1(a), effective June 30, 1940 (54 State.
1

10P.L. 108-271, §8(b), provided that “Any reference to the General Accounting Office in any
law, rule, regulatlon certificate, directive, instruction, or other official paper in force on the date
of enactment of this Act (July 7 2004) shall be considered to refer and apply to the Government
Accountability Office.”

11P.L. 92-603, §303(a); 86 Stat. 1484.

The P.L. 92-603, §303(b), repeal exception is deemed not applicable to §5 because it was exe-
cuted with expenditure of the appropriation for the fiscal year ending June 30, 1936, and never
became applicable to Puerto Rico, Guam, or the Virgin Islands.

12 As in original. P.L. 86-778, §601(f)(2), [74 Stat. 991], did not amend the catchline.

13 As in original; “(a)” should be stricken.



SOCIAL SECURITY ACT—S§ 6(a)(cont) 7

makes application for assistance) medical care in behalf of or any
type of remedial care recognized under State law in behalf of,
needy individuals who are 65 years of age or older, but does not
include any such payments to or care in behalf of any individual
who is an inmate of a public institution (except as a patient in a
medical institution). Such term also includes payments which are
not included within the meaning of such term under the preceding
sentence, but which would be so included except that they are
made on behalf of such a needy individual to another individual
who (as determined in accordance with standards prescribed by the
Secretary) is interested in or concerned with the welfare of such
needy individual, but only with respect to a State whose State plan
approved under section 2 includes provision for—

(1) determination by the State agency that such needy indi-
vidual has, by reason of his physical or mental condition, such
inability to manage funds that making payments to him would
be contrary to his welfare and, therefore, it is necessary to pro-
vide such assistance through payments described in this sen-
tence;

(2) making such payments only in cases in which such pay-
ments will, under the rules otherwise applicable under the
State plan for determining need and the amount of old-age as-
sistance to be paid (and in conjunction with other income and
resources), meet all the need !4 of the individuals with respect
to whom such payments are made;

(3) undertaking and continuing special efforts to protect the
welfare of such individual and to improve, to the extent pos-
sible, his capacity for self-care and to manage funds;

(4) periodic review by such State agency of the determination
under paragraph (1) to ascertain whether conditions justifying
such determination still exist, with provision for termination of
such payments if they do not and for seeking judicial appoint-
ment of a guardian or other legal representative, as described
in section 1111, if and when it appears that such action will
best serve the interests of such needy individual; and

(5) opportunity for a fair hearing before the State agency on
the determination referred to in paragraph (1) for any individ-
ual with respect to whom it is made.

At the option of a State (if its plan approved under this title so pro-
vides), such term (i) need not include money payments to an indi-
vidual who has been absent from such State for a period in excess
of 90 consecutive days (regardless of whether he has maintained
his residence in such State during such period) until he has been
present in such State for 30 consecutive days in the case of such
an individual who has maintained his residence in such State dur-
ing such period or 90 consecutive days in the case of any other such
individual, and (ii) may include rent payments made directly to a
public housing agency on behalf of a recipient or a group or groups
of recipients of assistance under such plan.

14 As in original. Should be “needs”.
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FEDERAL OLD-AGE AND SURVIVORS INSURANCE TRUST FUND AND
FEDERAL DISABILITY INSURANCE TRUST FUND3

SEC. 201. [42 U.S.C. 401] (a) There is hereby created on the
books of the Treasury of the United States a trust fund to be
known as the “Federal Old-Age and Survivors Insurance Trust
Fund”. The Federal Old-Age and Survivors Insurance Trust Fund
shall consist of the securities held by the Secretary of the Treasury
for the Old-Age Reserve Account and the amount standing to the
credit of the Old-Age Reserve Account on the books of the Treasury
on January 1, 1940, which securities and amount the Secretary of
the Treasury is authorized and directed to transfer to the Federal
Old-Age and Survivors Insurance Trust Fund, and, in addition,
such gifts and bequests as may be made as provided in subsection
(i)(1), and such amounts as may be appropriated to, or deposited
in, the Federal Old-Age and Survivors Insurance Trust Fund as
hereinafter provided. There is hereby appropriated to the Federal
Old-Age and Survivors Insurance Trust Fund for the fiscal year
ending June 30, 1941, and for each fiscal year thereafter, out of
any moneys in the Treasury not otherwise appropriated, amounts
equivalent to 100 per centum of—

(1) the taxes (including interest, penalties, and additions to
the taxes) received under subchapter A of chapter 9 of the In-
ternal Revenue Code of 19394 (and covered into the Treasury)
which are deposited into the Treasury by collectors of internal
revenue before January 1, 1951; and

(2) the taxes certified each month by the Commissioner of In-
ternal Revenue as taxes received under subchapter A of chap-
ter 9 of such Code which are deposited into the Treasury by
collectors of internal revenue after December 31, 1950, and be-

3See Vol. II, 14 U.S.C. 707(e)(3) with respect to the requirement for certification to the Sec-
retary of Labor of an individual’s insured status.

See Vol. II, P.L. 95-250, §201(19), with respect to trust fund contributions and §204(b)(4),
with respect to Title XVIII ineligibility.

See Vol. II, P.L. 98-21, §121(e), with respect to transfers of funds from the Secretary of the
Treasury to the Trust Fund.

See Vol. II, P.L. 98-168, §§201-208, with respect to certain Federal employees covered under
bot}%)tile Social Security Act and a Federal retirement system.

4P.L. 76-1.
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fore January 1, 1953, with respect to assessments of such taxes
made before January 1, 1951; and
(3) the taxes imposed by subchapter A of chapter 9 of such
Code with respect to wages (as defined in section 1426 of such
Code), and by chapter 21 (other than sections 3101(b) and
3111(b)) of the Internal Revenue Code of 19545 with respect to
wages (as defined in section 3121 of such Code®) reported to
the Commissioner of Internal Revenue pursuant to section
1420(c) of the Internal Revenue Code of 1939 after December
31, 1950, or to the Secretary of the Treasury or his delegates
pursuant to subtitle F of the Internal Revenue Code of 1954
after December 31, 1954, as determined by the Secretary of the
Treasury by applying the applicable rates of tax under such
subchapter or chapter 21 (other than sections 3101(b) and
3111(b)) to such wages, which wages shall be certified by the
Commissioner of Social Security on the basis of the records of
wages established and maintained by such Commissioner in
accordance with such reports, less the amounts specified in
clause (1) of subsection (b) of this section; and
(4) the taxes imposed by subchapter E of chapter 1 of the In-
ternal Revenue Code of 1939, with respect to self-employment
income (as defined in section 481 of such Code), and by chapter
2 (other than section 1401(b)) of the Internal Revenue Code of
19547 with respect to self-employment income (as defined in
section 1402 of such Code?8) reported to the Commissioner of
Internal Revenue on tax returns under such subchapter or to
the Secretary of the Treasury or his delegate on tax returns
under subtitle F of such Code, as determined by the Secretary
of the Treasury by applying the applicable rate of tax under
such subchapter or chapter (other than section 1401(b)) to such
self-employment income, which self-employment income shall
be certified by the Commissioner of Social Security on the basis
of the records of self-employment income established and main-
tained by the Commissioner of Social Security in accordance
with such returns, less the amounts specified in clause (2) of
subsection (b) of this section.
The amounts appropriated by clauses (3) and (4) shall be trans-
ferred from time to time from the general fund in the Treasury to
the Federal Old-Age and Survivors Insurance Trust Fund, and the
amounts appropriated by clauses (1) and (2) of subsection (b) shall
be transferred from time to time from the general fund in the
Treasury to the Federal Disability Insurance Trust Fund, such
amounts to be determined on the basis of estimates by the Sec-
retary of the Treasury of the taxes, specified in clauses (3) and (4)
of this subsection, paid to or deposited into the Treasury; and prop-
er adjustments shall be made in amounts subsequently transferred
to the extent prior estimates were in excess of or were less than
the taxes specified in such clauses (3) and (4) of this subsection. All
amounts transferred to either Trust Fund under the preceding sen-
tence shall be invested by the Managing Trustee in the same man-
ner and to the same extent as the other assets of such Trust Fund.

5See P.L. 83-591 chapter 21 (this volume).

6See P.L. 83-591, §3121 (this volume).

P.L. 99-514, §2, provides, except when inappropriate, any reference to the Internal Revenue
Code of 1954 shall include a reference to the Internal Revenue Code of 1986.

7See P.L. 83-591, chapter 2 (this volume).

8See P.L. 83-591, §1402 (this volume).
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Notwithstanding the preceding sentence, in any case in which the
Secretary of the Treasury determines that the assets of either such
Trust Fund would otherwise be inadequate to meet such Fund’s ob-
ligations for any month, the Secretary of the Treasury shall trans-
fer to such Trust Fund on the first day of such month the amount
which would have been transferred to such Fund under this section
as in effect on October 1, 1990; and such Trust Fund shall pay in-
terest to the general fund on the amount so transferred on the first
day of any month at a rate (calculated on a daily basis, and applied
against the difference between the amount so transferred on such
first day and the amount which would have been transferred to the
Trust Fund up to that day under the procedures in effect on Janu-
ary 1, 1983) equal to the rate earned by the investments of such
Fund in the same month under subsection (d).

(b) There is hereby created on the books of the Treasury of the
United States a trust fund to be known as the “Federal Disability
Insurance Trust Fund”. The Federal Disability Insurance Trust
Fund shall consist of such gifts and bequests as may be made as
provided in subsection (i)(1), and such amounts as may be appro-
priated to, or deposited in, such fund as provided in this section.
There is hereby appropriated to the Federal Disability Insurance
Trust Fund for the fiscal year ending June 30, 1957, and for each
fiscal year thereafter, out of any moneys in the Treasury not other-
wise appropriated, amounts equivalent to 100 per centum of—

(1)(A) Y2 of 1 per centum of the wages (as defined in section
3121 of the Internal Revenue Code of 1954 9) paid after Decem-
ber 31, 1956, and before January 1, 1966, and reported to the
Secretary of the Treasury or his delegate pursuant to subtitle
F of the Internal Revenue Code of 1954, (B) 0.70 of 1 per cen-
tum of the wages (as so defined) paid after December 31, 1965,
and before January 1, 1968, and so reported, (C) 0.95 of 1 per
centum of the wages (as so defined) paid after December 31,
1967, and before January 1, 1970, and so reported, (D) 1.10 per
centum of the wages (as so defined) paid after December 31,
1969, and before January 1, 1973, and so reported, (E) 1.1 per
centum of the wages (as so defined) paid after December 31,
1972, and before January 1, 1974, and so reported, (F) 1.15 per
centum of the wages (as so defined) paid after December 31,
1973, and before January 1, 1978, and so reported, (G) 1.55 per
centum of the wages (as so defined) paid after December 31,
1977, and before January 1, 1979, and so reported, (H) 1.50 per
centum of the wages (as so defined) paid after December 31,
1978, and before January 1, 1980, and so reported, (I) 1.12 per
centum of the wages (as so defined) paid after December 31,
1979, and before January 1, 1981, and so reported, (J) 1.30 per
centum of the wages (as so defined) paid after December 31,
1980, and before January 1, 1982, and so reported, (K) 1.65 per
centum of the wages (as so defined) paid after December 31,
1981, and before January 1, 1983, and so reported, (L) 1.25 per
centum of the wages (as so defined) paid after December 31,
1982, and before January 1, 1984, and so reported, (M) 1.00
per centum of the wages (as so defined) paid after December
31, 1983, and before January 1, 1988, and so reported, (N) 1.06
per centum of the wages (as so defined) paid after December

9See P.L. 83-591, §3121 (this volume).
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31, 1987, and before January 1, 1990, and so reported, (O) 1.20
per centum of the wages (as so defined) paid after December
31, 1989, and before January 1, 1994, and so reported, (P) 1.88
per centum of the wages (as so defined) paid after December
31, 1993, and before January 1, 1997, and so reported, (Q) 1.70
per centum of the wages (as so defined) paid after December
31, 1996, and before January 1, 2000, and so reported, and (R)
1.80 per centum of the wages (as so defined) paid after Decem-
ber 31, 1999, and so reported, which wages shall be certified
by the Commissioner of Social Security on the basis of the
records of wages established and maintained by such Commis-
sioner in accordance with such reports; and

(2)(A) %5 of 1 per centum of the amount of self-employment
income (as defined in section 1402 of the Internal Revenue
Code of 1954 10) reported to the Secretary of the Treasury or
his delegate on tax returns under subtitle F of the Internal
Revenue Code of 1954 for any taxable year beginning after De-
cember 31, 1956, and before January 1, 1966, (B) 0.525 of 1 per
centum of the amount of self-employment income (as so de-
fined) so reported for any taxable year beginning after Decem-
ber 31, 1965, and before January 1, 1968, (C) 0.7125 of 1 per
centum of the amount of self-employment income (as so de-
fined) so reported for any taxable year beginning after Decem-
ber 31, 1967, and before January 1, 1970, (D) 0.825 of 1 per
centum of the amount of self-employment income (as so de-
fined) so reported for any taxable year beginning after Decem-
ber 31, 1969, and before January 1, 1973, (E) 0.795 of 1 per
centum of the amount of self-employment income (as so de-
fined) so reported for any taxable year beginning after Decem-
ber 31, 1972, and before January 1, 1974, (F) 0.815 of 1 per
centum of the amount of self-employment income (as so de-
fined) as reported for any taxable year beginning after Decem-
ber 31, 1973, and before January 1, 1978, (G) 1.090 per centum
of the amount of self-employment income (as so defined) so re-
ported for any taxable year beginning after December 31, 1977,
and before January 1, 1979, (H) 1.0400 per centum of the
amount of self-employment income (as so defined) so reported
for any taxable year beginning after December 31, 1978, and
before January 1, 1980, (I) 0.7775 per centum of the amount
of self-employment income (as so defined) so reported for any
taxable year beginning after December 31, 1979, and before
January 1, 1981, (J) 0.9750 per centum of the amount of self-
employment income (as so defined) so reported for any taxable
year beginning after December 31, 1980, and before January 1,
1982, (K) 1.2375 per centum of the amount of self—employment
income (as so defined) so reported for any taxable year begin-
ning after December 31, 1981, and before January 1, 1983, (L)
0.9375 per centum of the amount of self-employment income
(as so defined) so reported for any taxable year beginning after
December 31, 1982, and before January 1, 1984, (M) 1.00 per
centum of the amount of self-employment income (as so de-
fined) so reported for any taxable year beginning after Decem-
ber 31, 1983, and before January 1, 1988, (N) 1.06 per centum
of the self-employment income (as so defined) so reported for

10See P.L. 83-591, §1402 (this volume).
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any taxable year beginning after December 31, 1987, and be-
fore January 1, 1990, (O) 1.20 per centum of the amount of
self-employment income (as so defined) so reported for any tax-
able year beginning after December 31, 1989, and before Janu-
ary 1, 1994, (P) 1.88 per centum of the amount of self-employ-
ment income (as so defined) so reported for any taxable year
beginning after December 31, 1993, and before January 1,
1997, (Q) 1.70 per centum of the amount of self-employment in-
come (as so defined) so reported for any taxable year beginning
after December 31, 1996, and before January 1, 2000, and (R)
1.80 per centum of the amount of self-employment income (as
so defined) so reported for any taxable year beginning after De-
cember 31, 1999, which self-employment income shall be cer-
tified by the Commissioner of Social Security on the basis of
the records of self-employment income established and main-
tained by the Commissioner of Social Security in accordance
with such returns.

(c) With respect to the Federal Old-Age and Survivors Insurance
Trust Fund and the Federal Disability Insurance Trust Fund (here-
inafter in this title called the “Trust Funds”) there is hereby cre-
ated a body to be known as the Board of Trustees of the Trust
Funds (hereinafter in this title called the “Board of Trustees”)
which Board of Trustees shall be composed of the Commissioner of
Social Security, the Secretary of the Treasury, the Secretary of
Labor, and the Secretary of Health and Human Services, all ex
officio, and of two members of the public (both of whom may not
be from the same political party), who shall be nominated by the
President for a term of four years and subject to confirmation by
the Senate. A member of the Board of Trustees serving as a mem-
ber of the public and nominated and confirmed to fill a vacancy oc-
curring during a term shall be nominated and confirmed only for
the remainder of such term. An individual nominated and con-
firmed as a member of the public may serve in such position after
the expiration of such member’s term until the earlier of the time
at which the member’s successor takes office or the time at which
a report of the Board is first issued under paragraph (2) after the
expiration of the member’s term. The Secretary of the Treasury
shall be the Managing Trustee of the Board of Trustees (herein-
after in this title called the “Managing Trustee”). The Deputy Com-
missioner of Social Security shall serve as Secretary of the Board
of Trustees. The Board of Trustees shall meet not less frequently
than once each calendar year. It shall be the duty of the Board of
Trustees to—

(1) Hold the Trust Funds;

(2)11 Report to the Congress not later than the first day of
April of each year on the operation and status of the Trust
Funds during the preceding fiscal year and on their expected
operation and status during the next ensuing five fiscal years;

(3) Report immediately to the Congress whenever the Board
of Trustees is of the opinion that the amount of either of the
Trust Funds is unduly small,

(4) Recommend improvements in administrative procedures
and policies designed to effectuate the proper coordination of

11See Vol. II, P.L. 108-203, §413, with respect to the reinstatement of certain reporting re-
quirements.
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the old-age and survivors insurance and Federal-State unem-
ployment compensation program; and
(5) Review the general policies followed in managing the

Trust Funds, and recommend changes in such policies, includ-

ing necessary changes in the provisions of the law which gov-

ern the way in which the Trust Funds are to be managed.
The report provided for in paragraph (2) above shall include a
statement of the assets of, and the disbursements made from, the
Trust Funds during the preceding fiscal year, an estimate of the
expected future income to, and disbursements to be made from, the
Trust Funds during each of the next ensuing five fiscal years, and
a statement of the actuarial status of the Trust Funds. Such state-
ment shall include a finding by the Board of Trustees as to wheth-
er the Federal Old-Age and Survivors Insurance Trust Fund and
the Federal Disability Insurance Trust Fund, individually and col-
lectively, are in close actuarial balance (as defined by the Board of
Trustees). Such report shall include an actuarial opinion by the
Chief Actuary of the Social Security Administration certifying that
the techniques and methodologies used are generally accepted
within the actuarial profession and that the assumptions and cost
estimates used are reasonable. Such report shall also include an ac-
tuarial analysis of the benefit disbursements made from the Fed-
eral Old-Age and Survivors Insurance Trust Fund with respect to
disabled beneficiaries. Such report shall be printed as a House doc-
ument of the session of the Congress to which the report is made.
A person serving on the Board of Trustees shall not be considered
to be a fiduciary and shall not be personally liable for actions taken
in such capacity with respect to the Trust Funds.

(d) It shall be the duty of the Managing Trustee to invest such
portion of the Trust Funds as is not, in his judgment, required to
meet current withdrawals. Such investments may be made only in
interest-bearing obligations of the United States or in obligations
guaranteed as to both principal and interest by the United States.
For such purpose such obligations may be acquired (1) on original
issue at the issue price, or (2) by purchase of outstanding obliga-
tions at the market price. The purposes for which obligations of the
United States may be issued under chapter 31 of title 31, United
States Code 12, are hereby extended to authorize the issuance at
par of public-debt obligations for purchase by the Trust Funds.
Such obligations issued for purchase by the Trust Funds shall have
maturities fixed with due regard for the needs of the Trust Funds
and shall bear interest at a rate equal to the average market yield
(computed by the Managing Trustee on the basis of market
quotations as of the end of the calendar month next preceding the
date of such issue) on all marketable interest-bearing obligations of
the United States then forming a part of the public debt which are
not due or callable until after the expiration of four years from the
end of such calendar month; except that where such average mar-
ket yield is not a multiple of one-eighth of 1 per centum, the rate
of interest of such obligations shall be the multiple of one-eighth
of 1 per centum nearest such market yield. Each obligation issued
for purchase by the Trust Funds under this subsection shall be evi-
denced by a paper instrument in the form of a bond, note, or cer-
tificate of indebtedness issued by the Secretary of the Treasury set-

12See Vol. II, Title 31, §3111.
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ting forth the principal amount, date of maturity, and interest rate
of the obligation, and stating on its face that the obligation shall
be incontestable in the hands of the Trust Fund to which it is is-
sued, that the obligation is supported by the full faith and credit
of the United States, and that the United States is pledged to the
payment of the obligation with respect to both principal and inter-
est. The Managing Trustee may purchase other interest-bearing ob-
ligations of the United States or obligations guaranteed as to both
principal and interest by the United States, on original issue or at
the market price, only where he determines that the purchase of
such other obligations is in the public interest.

(e) Any obligations acquired by the Trust Funds (except public-
debt obligations issued exclusively to the Trust Funds) may be sold
by the Managing Trustee at the market price, and such public-debt
obligations may be redeemed at par plus accrued interest.

(f) The interest on, and the proceeds from the sale or redemption
of, any obligations held in the Federal Old-Age and Survivors In-
surance Trust Fund and the Federal Disability Insurance Trust
Fund shall be credited to and form a part of the Federal Old-Age
and Survivors Insurance Trust Fund and the Disability Insurance
Trust Fund, respectively. Payment from the general fund of the
Treasury to either of the Trust Funds of any such interest or pro-
ceeds shall be in the form of paper checks drawn on such general
fund to the order of such Trust Fund. 13

(g)(1)(A) The Managing Trustee of the Trust Funds (which for
purposes of this paragraph shall include also the Federal Hospital
Insurance Trust Fund and the Federal Supplementary Medical In-
surance Trust Fund established by title XVIII) is directed to pay
from the Trust Funds into the Treasury—

(i) the amounts estimated by the Managing Trustee,
the Commissioner of Social Security, and the Sec-
retary of Health and Human Services which will be
expended, out of moneys appropriated from the gen-
eral fund in the Treasury, during a three-month pe-
riod by the Department of Health and Human Serv-
ices for the administration of title XVIII of this Act,
and by the Department of the Treasury for the admin-
istration of titles II and XVIII of this Act and chapters
2 and 21 of the Internal Revenue Code of 1986, less

(i1) the amounts estimated (pursuant to the applica-
ble method prescribed under paragraph (4) of this sub-
section) by the Commissioner of Social Security which
will be expended, out of moneys made available for ex-
penditures from the Trust Funds, during such three-
month period to cover the cost of carrying out the
functions of the Social Security Administration, speci-
fied in section 232, which relate to the administration
of provisions of the Internal Revenue Code of 1986
other than those referred to in clause (i) and the func-
tions of the Social Security Administration in connec-
tion with the withholding of taxes from benefits, as de-
scribed in section 207(c), pursuant to requests by per-

13 For treatment of outstanding obligations, see Vol. II, P.L.. 103-296, §301(c)(2).
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sons entitled to such benefits or such persons’ rep-
resentative payee. !4
Such payments shall be carried into the Treasury as the net
amount of repayments due the general fund account for reimburse-
ment of expenses incurred in connection with the administration of
titles II and XVIII of this Act and chapters 2 and 21 of the Internal
Revenue Code of 1986.15 A final accounting of such payments for
any fiscal year shall be made at the earliest practicable date after
the close thereof. There are hereby authorized to be made available
for expenditure, out of any or all of the Trust Funds, such amounts
as the Congress may deem appropriate to pay the costs of the part
of the administration of this title, title VIII, title XVI, and title
XVIII for which the Commissioner of Social Security is responsible,
the costs of title XVIII for which the Secretary of Health and
Human Services is responsible, and the costs of carrying out the
functions of the Social Security Administration, specified in section
232, which relate to the administration of provisions of the Internal
Revenue Code of 1986 other than those referred to in clause (i) of
the first sentence of this subparagraph and the functions of the So-
cial Security Administration in connection with the withholding of
taxes from benefits, as described in section 207(c), pursuant to re-
quests by persons entitled to such benefits or such persons’ rep-
resentative payee. Of the amounts authorized to be made available
out of the Federal Old-Age and Survivors Insurance Trust Fund
and the Federal Disability Insurance Trust Fund under the preced-
ing sentence, there are hereby authorized to be made available
from either or both of such Trust Funds for continuing disability
reviews—
(1) for fiscal year 1996, $260,000,000;
(ii) for fiscal year 1997, $360,000,000;
(iii) for fiscal year 1998, $570,000,000;
(iv) for fiscal year 1999, $720,000,000;
(v) for fiscal year 2000, $720,000,000;
(vi) for fiscal year 2001, $720,000,000; and
(vii) for fiscal year 2002, $720,000,000.
For purposes of this subparagraph, the term “continuing disability
review” means a review conducted pursuant to section 221(i) and
a review or disability eligibility redetermination conducted to deter-
mine the continuing disability and eligibility of a recipient of bene-
fits under the supplemental security income program under title
XVI, including any review or redetermination conducted pursuant
to section 207 or 208 of the Social Security Independence and Pro-
gram Improvements Act of 1994 (Public Law 103-296). 16
(B) After the close of each fiscal year—
(1) the Commissioner of Social Security shall deter-
mine—
(I) the portion of the costs, incurred during such
fiscal year, of administration of this title, title
VIII, title XVI, and title XVIII for which the
Commissioner is responsible and of carrying out
the functions of the Social Security

14See Vol. II, P.L. 94-202, §8(f), with respect to making the estimates required under this
clause.

15See Vol. II, P.L. 92-603, §305(b), with respect to repayment of expenditures made from
OASDI Trust Funds for costs of administration of title XVI of the Social Security Act.

16 See Vol. II, P.L. 104-121, §103(d), with respect to use of funds and reports with regard to
continuing disability reviews.
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Administration, specified in section 232, which
relate to the administration of provisions of the
Internal Revenue Code of 1986 (other than those
referred to in clause (i) of the first sentence of
subparagraph (A)) and the functions of the Social
Security Administration in connection with the
withholding of taxes from benefits, as described in
section 207(c), pursuant to requests by persons
entitled to such benefits or such persons’
representative payee, which should have been
borne by the general fund of the Treasury,

(II) the portion of such costs which should have
been borne by the Federal Old-Age and Survivors
Insurance Trust Fund,

(ITT) the portion of such costs which should have
been borne by the Federal Disability Insurance
Trust Fund,

(IV) the portion of such costs which should have
been borne by the Federal Hospital Insurance
Trust Fund, and

(V) the portion of such costs which should have
been borne by the Federal Supplementary Medical
Insurance Trust Fund (and, of such portion, the
portion of such costs which should have been
borne by the Medicare Prescription Drug Account
in such Trust Fund) !7, and

(i1) the Secretary of Health and Human Services
shall determine—

(I) the portion of the costs, incurred during such
fiscal year, of the administration of title XVIII for
which the Secretary is responsible, which should
have been borne by the general fund of the
Treasury,

(IT) the portion of such costs which should have
been borne by the Federal Hospital Insurance
Trust Fund, and

(IIT) the portion of such costs which should have
been borne by the Federal Supplementary Medical
Insurance Trust Fund (and, of such portion, the
portion of such costs which should have been
borne by the Medicare Prescription Drug Account
in such Trust Fund) 8 .

(C) After the determinations under subparagraph (B)
have been made for any fiscal year, the Commissioner of
Social Security and the Secretary shall each certify to the
Managing Trustee the amounts, if any, which should be
transferred from one to any of the other such Trust Funds
and the amounts, if any, which should be transferred be-
tween the Trust Funds (or one of the Trust Funds) and the
general fund of the Treasury, in order to ensure that each
of the Trust Funds and the general fund of the Treasury

17P L. 108-173, §101(e)(3)(A)(i), inserted “(and, of such portion, the portion of such costs which
should have been borne by the Medicare Prescription Drug Account in such Trust Fund)”, effec-
tive December 8, 2003.

18P L. 108-173, §101(e)(3)(A)(ii), inserted “(and, of such portion, the portion of such costs
which should have been borne by the Medicare Prescription Drug Account in such Trust Fund)”,
effective December 8, 2003.
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have borne their proper share of the costs, incurred during
such fiscal year, for—
(1) the parts of the administration of this title, title
VIII, title XVI, and title XVIII for which the Commis-
sioner of Social Security is responsible,
(i) the parts of the administration of title XVIII for
which the Secretary is responsible, and
(iii) carrying out the functions of the Social Security
Administration, specified in section 232, which relate
to the administration of provisions of the Internal Rev-
enue Code of 1986 (other than those referred to in
clause (i) of the first sentence of subparagraph (A))
and the functions of the Social Security Administra-
tion in connection with the withholding of taxes from
benefits, as described in section 207(c), pursuant to re-
quests by persons entitled to such benefits or such per-
sons’ representative payee.
The Managing Trustee shall transfer any such amounts in accord-
ance with any certification so made.

(D) The determinations required under subclauses (IV)
and (V) of subparagraph (B)(i) shall be made in accordance
with the cost allocation methodology in existence on the
date of the enactment of the Social Security Independence
and Program Improvements Act of 1994, until such time
as the methodology for making the determinations re-
quired under such subclauses is revised by agreement of
the Commissioner and the Secretary, except that the de-
termination of the amounts to be borne by the general
fund of the Treasury with respect to expenditures incurred
in carrying out the functions of the Social Security Admin-
istration specified in section 232 and the functions of the
Social Security Administration in connection with the
withholding of taxes from benefits as described in section
207(c) shall be made pursuant to the applicable method
prescribed under paragraph (4).

(2) The Managing Trustee is directed to pay from time to
time from the Trust Funds into the Treasury the amount esti-
mated by him as taxes imposed under section 3101(a) of the
Internal Revenue Code of 1986 which are subject to refund
under section 6413(c) of such Code with respect to wages (as
defined in section 3121 of such Code).!® with respect to wages
(as defined in section 1426 of the Internal Revenue Code of
1939 and section 3121 of the Internal Revenue Code of 1954)
paid after December 31, 1950. Such taxes shall be determined
on the basis of the records of wages maintained by the Com-
missioner of Social Security in accordance with the wages re-
ported to the Secretary of the Treasury or his delegate pursu-
ant to subtitle F of such Code, and the Commissioner of Social
Security shall furnish the Managing Trustee such information
as may be required by the Trustee for such purpose. The pay-
ments by the Managing Trustee shall be covered into the
Treasury as repayments to the account for refunding internal
revenue collections. Payments pursuant to the first sentence of
this paragraph shall be made from the Federal Old-Age and

19 As in original.
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Survivors Insurance Trust Fund and the Federal Disability In-
surance Trust Fund in the ratio in which amounts were appro-
priated to such Trust Funds under clause (3) of subsection (a)
of this section and clause (1) of subsection (b) of this section.

(3) Repayments made under paragraph (1) or (2) shall not be
available for expenditures but shall be carried to the surplus
fund of the Treasury. If it subsequently appears that the esti-
mates under either such paragraph in any particular period
were too high or too low, appropriate adjustments shall be
made by the Managing Trustee in future payments.

(4) The Commissioner of Social Security shall utilize the
method prescribed pursuant to this paragraph, as in effect im-
mediately before the date of the enactment of the Social Secu-
rity Independence and Program Improvements Act of 1994, for
determining the costs which should be borne by the general
fund of the Treasury of carrying out the functions of the Com-
missioner, specified in section 232, which relate to the adminis-
tration of provisions of the Internal Revenue Code of 1986
(other than those referred to in clause (i) of the first sentence
of paragraph (1)(A)). The Board of Trustees of such Trust
Funds shall prescribe the method of determining the costs
which should be borne by the general fund in the Treasury of
carrying out the functions of the Social Security Administra-
tion in connection with the withholding of taxes from benefits,
as described in section 207(c), pursuant to requests by persons
entitled to such benefits or such persons’ representative payee.
If at any time or times thereafter the Boards of Trustees of
such Trust Funds consider such action advisable, they may
modify the method of determining such costs. 20

(h) Benefit payments required to be made under section 223, and
benefit payments required to be made under subsection (b), (c), or
(d) of section 202 to individuals entitled to benefits on the basis of
the wages and self-employment income of an individual entitled to
disability insurance benefits, shall be made only from the Federal
Disability Insurance Trust Fund. All other benefit payments re-
quired to be made under this title (other than section 226) shall be
made only from the Federal Old-Age and Survivors Insurance
Trust Fund.

(i)(1) The Managing Trustee may accept on behalf of the United
States money gifts and bequests made unconditionally to the Fed-
eral Old-Age and Survivors Insurance Trust Fund, the Federal Dis-
ability Insurance Trust Fund, the Federal Hospital Insurance
Trust Fund, or the Federal Supplementary Medical Insurance
Trust Fund (and for the Medicare Prescription Drug Account and
the Transitional Assistance Account in such Trust Fund)?2! or to
the Social Security Administration, the Department of Health and
Human Services, or any part or officer thereof, for the benefit of
any of such Funds or any activity financed through such Funds. 22

(2) Any such gift accepted pursuant to the authority granted
in paragraph (1) of this subsection shall be deposited in—

(A) the specific trust fund designated by the donor or

20See Vol. II, P.L. 94-202, §8(e), with respect to employment of assistants.
21P L. 108-173, §101(e)(3)(B), inserted “(and for the Medicare Prescription Drug Account and
the Transitional Assistance Account in such Trust Fund)”, effective December 8, 2003.
- 22 SeFe‘e Vgl. II, P.L. 92-603, §132(g), with respect to tax treatment of gifts or bequests to the
rust Funds.
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(B) if the donor has not so designated, the Federal Old-
Age and Survivors Insurance Trust Fund.

(j) There are authorized to be made available for expenditure, out
of the Federal Old-Age and Survivors Insurance Trust Fund, or the
Federal Disability Insurance Trust Fund (as determined appro-
priate by the Commissioner of Social Security), such amounts as
are required to pay travel expenses, either on an actual cost or
commuted basis, to individuals for travel incident to medical ex-
aminations requested by the Commissioner of Social Security in
connection with disability determinations under this title, and to
parties, their representatives, and all reasonably necessary wit-
nesses for travel within the United States (as defined in section
210(1)) to attend reconsideration interviews and proceedings before
administrative law judges with respect to any determination under
this title. The amount available under the preceding sentence for
payment for air travel by any person shall not exceed the coach
fare for air travel between the points involved unless the use of
first-class accommodations is required (as determined under regu-
lations of the Commissioner of Social Security) because of such per-
son’s health condition or the unavailability of alternative accom-
modations; and the amount available for payment for other travel
by any person shall not exceed the cost of travel (between the
points involved) by the most economical and expeditious means of
transportation appropriate to such person’s health condition, as
specified in such regulations. The amount available for payment
under this subsection for travel by a representative to attend an
administrative proceeding before an administrative law judge or
other adjudicator shall not exceed the maximum amount allowable
under this subsection for such travel originating within the geo-
graphic area of the office having jurisdiction over such proceeding.

(k) Expenditures made for experiments and demonstration
projects under section 234 shall be made from the Federal Disabil-
ity Insurance Trust Fund and the Federal Old-Age and Survivors
Insurance Trust Fund, as determined appropriate by the Commis-
sioner of Social Security.

(1) If at any time prior to January 1988 the Managing Trustee
determines that borrowing authorized under this subsection is ap-
propriate in order to best meet the need for financing the benefit
payments from the Federal Old-Age and Survivors Insurance Trust
Fund or the Federal Disability Insurance Trust Fund, the Manag-
ing Trustee may borrow such amounts as he determines to be ap-
propriate from the other such Trust Fund, or, subject to paragraph
(5), from the Federal Hospital Insurance Trust Fund established
under section 1817, for transfer to and deposit in the Trust Fund
whose need for financing is involved.

(2) In any case where a loan has been made to a Trust Fund
under paragraph (1), there shall be transferred on the last day
of each month after such loan is made, from the borrowing
Trust Fund to the lending Trust Fund, the total interest ac-
crued to such day with respect to the unrepaid balance of such
loan at a rate equal to the rate which the lending Trust Fund
would earn on the amount involved if the loan were an invest-
ment under subsection (d) (even if such an investment would
earn interest at a rate different than the rate earned by invest-
{nents redeemed by the lending fund in order to make the
oan).
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(3)(A) If in any month after a loan has been made to a Trust
Fund under paragraph (1), the Managing Trustee determines
that the assets of such Trust Fund are sufficient to permit re-
payment of all or part of any loans made to such Fund under
paragraph (1), he shall make such repayments as he deter-
mines to be appropriate.

(B)@) If on the last day of any year after a loan has been
made under paragraph (1) by the Federal Hospital Insur-
ance Trust Fund to the Federal Old-Age and Survivors In-
surance Trust Fund or the Federal Disability Insurance
Trust Fund, the Managing Trustee determines that the
OASDI trust fund ratio exceeds 15 percent, he shall trans-
fer from the borrowing Trust Fund to the Federal Hospital
Insurance Trust Fund an amount that—

(I) together with any amounts transferred from
another borrowing Trust Fund under this
paragraph for such year, will reduce the OASDI
trust fund ratio to 15 percent; and

(IT) does not exceed the outstanding balance of
such loan.

(i1) Amounts required to be transferred under clause
(i) shall be transferred on the last day of the first
month of the year succeeding the year in which the de-
termination described in clause (i) is made.

(iii) For purposes of this subparagraph, the term
“OASDI trust fund ratio” means, with respect to any
calendar year, the ratio of—

(I) the combined balance in the Federal Old-Age
and Survivors Insurance Trust Fund and the
Federal Disability Insurance Trust Fund, as of the
last day of such calendar year, to

(IT) the amount estimated by the Commissioner
of Social Security to be the total amount to be
paid from the Federal Old-Age and Survivors
Insurance Trust Fund and the Federal Disability
Insurance Trust Fund during the calendar year
following such calendar year for all purposes
authorized by section 201 (other than payments of
interest on, and repayments of, loans from the
Federal Hospital Insurance Trust Fund under
paragraph (1), but excluding any transfer
payments between such trust funds and reducing
the amount of any transfer to the Railroad
Retirement Account by the amount of any
transfers into either such trust fund from that
Account).

(C)d) The full amount of all loans made under para-
graph (1) (whether made before or after January 1, 1983)
shall be repaid at the earliest feasible date and in any
event no later than December 31, 1989.

(i1) For the period after December 31, 1987, and be-
fore January 1, 1990, the Managing Trustee shall
transfer each month to the Federal Hospital Insurance
Trust Fund from any Trust Fund with any amount
outstanding on a loan made from the Federal Hospital
Insurance Trust Fund under paragraph (1) an amount
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not less than an amount equal to (I) the amount owed
to the Federal Hospital Insurance Trust Fund by such
Trust Fund at the beginning of such month (plus the
interest accrued on the outstanding balance of such
loan during such month), divided by (II) the number
of months elapsing after the preceding month and be-
fore January 1990. The Managing Trustee may, dur-
ing this period, transfer larger amounts than pre-
scribed by the preceding sentence.

(4) The Board of Trustees shall make a timely report to the
Congress of any amounts transferred (including interest pay-
ments) under this subsection.

(5)(A) No amounts may be borrowed from the Federal Hos-
pital Insurance Trust Fund under paragraph (1) during any
month if the Hospital Insurance Trust Fund ratio for such
month is less than 10 percent.

(B) For purposes of this paragraph, the term “Hospital
Insurance Trust Fund ratio” means, with respect to any
month, the ratio of—

(i) the balance in the Federal Hospital Insurance
Trust Fund, reduced by the outstanding amount of
any loan (including interest thereon) theretofore made
to such Trust Fund under this subsection, as of the
last day of the second month preceding such month, to

(i1) the amount obtained by multiplying by twelve
the total amount which (as estimated by the Sec-
retary) will be paid from the Federal Hospital Insur-
ance Trust Fund during the month for which such
ratio is to be determined (other than payments of in-
terest on, or repayments of loans from another Trust
Fund under this subsection), and reducing the amount
of any transfers to the Railroad Retirement Account
by the amount of any transfer into the Hospital Insur-
ance Trust Fund from that Account.

(m)(1) The Secretary of the Treasury shall implement procedures
to permit the identification of each check issued for benefits under
this title that has not been presented for payment by the close of
the sixth month following the month of its issuance.

(2) The Secretary of the Treasury shall, on a monthly basis,
credit each of the Trust Funds for the amount of all benefit
checks (including interest thereon) drawn on such Trust Fund
more than 6 months previously but not presented for payment
and not previously credited to such Trust Fund, to the extent
provided in advance in appropriation Acts.

(3) If a benefit check is presented for payment to the Treas-
ury and the amount thereof has been previously credited pur-
suant to paragraph (2) to one of the Trust Funds, the Secretary
of the Treasury shall nevertheless pay such check, if otherwise
proper, recharge such Trust Fund, and notify the Commis-
sioner of Social Security.

(4) A benefit check bearing a current date may be issued to
an individual who did not negotiate the original benefit check
and who surrenders such check for cancellation if the Secretary
of the Treasury determines it is necessary to effect proper pay-
ment of benefits.
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(n)23 Not later than July 1, 2004, the Secretary of the Treasury
shall transfer, from amounts in the general fund of the Treasury
that are not otherwise appropriated—

(1) $624,971,854 to the Federal Old-Age and Survivors Insur-
ance Trust Fund;
(2) $105,379,671 to the Federal Disability Insurance Trust
Fund; and
(3():1 $173,306,134 to the Federal Hospital Insurance Trust
Fund.
Amounts transferred in accordance with this subsection shall be in
satisfaction of certain outstanding obligations for deemed wage
credits for 2000 and 2001.

OLD-AGE AND SURVIVORS INSURANCE BENEFIT PAYMENTS 24

Old—Age Insurance Benefits

SEc. 202. [42 U.S.C. 402] (a) Every individual who—
(1) is a fully insured individual (as defined in section 214(a)),
(2) has attained age 62, and
(3) has filed application for old—age insurance benefits or was
entitled to disability insurance benefits for the month preced-
ing the month in which he attained retirement age (as defined
in section 216(1)),
shall be entitled to an old—age insurance benefit for each month,
beginning with—

(A) in the case of an individual who has attained retire-
ment age (as defined in section 216(1)), the first month in
which such individual meets the criteria specified in para-
graphs (1), (2), and (3), or

(B) in the case of an individual who has attained age 62,
but has not attained retirement age (as defined in section
216(1)), the first month throughout which such individual
meets the criteria specified in paragraphs (1) and (2) (if in
that month he meets the criterion specified in paragraph
(3)),

and ending with the month preceding the month in which he dies.
Except as provided in subsection (q) and subsection (w), such indi-
vidual’s old—age insurance benefit for any month shall be equal to
his primary insurance amount (as defined in section 215(a)) for
such month.

Wife’s Insurance Benefits

(b)(1) The wife (as defined in section 216(b)) and every divorced
wife (as defined in section 216(d)) of an individual entitled to old—
age or disability insurance benefits, if such wife or such divorced
wife—

(A) has filed application for wife’s insurance benefits,

23P.L. 108-203, §420(a), added subsection (n), effective March 2, 2004.

24See Vol. IT, P.L. 88-525, §11(i) and (j), with respect to applications for food stamps.

See Vol. II, P.L. 97-377, §156(d), with respect to information furnished for determination of
payments to surviving spouses of members of the Armed Forces.

See Vol. II, P.L. 98-21, §131(d)(2), with respect to the application requirement for individuals
not entitled to benefits for December 1993.

See Vol. II, P.L. 106-170, §302, with respect to demonstration projects providing for reduc-
tions in disability benefits based on earnings.
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(B) has attained age 62 or (in the case of a wife) has in
her care (individually or jointly with such individual) at
the time of filing such application a child entitled to a
child’s insurance benefit on the basis of the wages and self-
employment income of such individual,

(C) 1in the case of a divorced wife, is not married, and

(D) is not entitled to old—age or disability insurance ben-
efits, or is entitled to old—age or disability insurance bene-
fits based on a primary insurance amount which is less
than one-half of the primary insurance amount of such in-
dividual,

shall (subject to subsection (s)) be entitled to a wife’s insurance
benefit for each month, beginning with—

(i) in the case of a wife or divorced wife (as so de-
fined) of an individual entitled to old-age benefits, if
such wife or divorced wife has attained retirement age
(as defined in section 216(1)), the first month in which
she meets the criteria specified in subparagraphs (A),
(B), (C), and (D), or

(i1) in the case of a wife or divorced wife (as so de-
fined) of—

(I) an individual entitled to old-age insurance
benefits, if such wife or divorced wife has not
attained retirement age (as defined in section
216(1)), or

(IT) an individual entitled to disability insurance
benefits,

the first month throughout which she is such a wife

or divorced wife and meets the criteria specified in

subparagraphs (B), (C), and (D) (if in such month she

meets the criterion specified in subparagraph (A)),
whichever is earlier, and ending with the month preceding the
month in which any of the following occurs—

(E) she dies,

(F) such individual dies,

(G) in the case of a wife, they are divorced and either (i)
she has not attained age 62, or (ii) she has attained age
62 but has not been married to such individual for a period
of 10 years immediately before the date the divorce became
effective,

(H) in the case of a divorced wife, she marries a person
other than such individual,

(I) in the case of a wife who has not attained age 62, no
child of such individual is entitled to a child’s insurance
benefit,

(J) she becomes entitled to an old-age or disability insur-
ance benefit based on a primary insurance amount which
is equal to or exceeds one-half of the primary insurance
amount of such individual, or

(K) such individual is not entitled to disability insurance
benefits and is not entitled to old-age insurance benefits.

(2) Except as provided in subsections (k)(5) and (q)23, such
wife’s insurance benefit for each month shall be equal to one-

25P.L. 108-203, §418(b)(1)(A), struck out “subsection (q) and paragraph (4) of this subsection”
and substituted “subsections (k)(5) and (q)”.
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half of the primary insurance amount of her husband (or, in
the case of a divorced wife, her former husband) for such
month.

(3) In the case of any divorced wife who marries—

(A) an individual entitled to benefits under subsection
(c), (f), (g), or (h) of this section, or

(B) an individual who has attained the age of 18 and is
entitled to benefits under subsection (d),

such divorced wife’s entitlement to benefits under this sub-
section shall, notwithstanding the provisions of paragraph (1)
(but subject to subsection (s)), not be terminated by reason of
such marriage.

(4)26 (A) Notwithstanding the preceding provisions of this
subsection, except as provided in subparagraph (B), the di-
vorced wife of an individual who is not entitled to old-age or
disability insurance benefits, but who has attained age 62 and
is a fully insured individual (as defined in section 214), if such
divorced wife—

(i) meets the requirements of subparagraphs (A)
through (D) of paragraph (1), and
(i1) has been divorced from such insured individual
for not less than 2 years,
shall be entitled to a wife’s insurance benefit under this sub-
section for each month, in such amount, and beginning and
ending with such months, as determined (under regulations of
the Commissioner of Social Security) in the manner otherwise
provided for wife’s insurance benefits under this subsection, as
if such insured individual had become entitled to old-age insur-
ance benefits on the date on which the divorced wife first
meets the criteria for entitlement set forth in clauses (i) and
(11).

(B) A wife’s insurance benefit provided under this para-
graph which has not otherwise terminated in accordance
with subparagraph (E), (F), (H), or (J) of paragraph (1)
shall terminate with the month preceding the first month
in which the insured individual is no longer a fully insured
individual.

Husband’s Insurance Benefits

(c)(1) The husband (as defined in section 216(f)) and every di-
vorced husband (as defined in section 216(d)) of an individual enti-
tled to old-age or disability insurance benefits, if such husband or
such divorced husband—

(A) has filed application for husband’s insurance bene-
fits,

(B) has attained age 62 or (in the case of a husband) has
in his care (individually or jointly with such individual) at
the time of filing such application a child entitled to child’s
insurance benefits on the basis of the wages and self-em-
ployment income of such individual,

26P.L. 108-203, §418(b)(1)(B), struck out the former paragraph (4) and redesignated the
former paragraph (5) as paragraph (4). For the effective date, see Vol. II, P.L. 108-203, §418(c).

For paragraph (4), as it formerly read, see Vol. II, Appendix J, Superseded Provisions, P.L.
108-203.
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(C) in the case of a divorced husband, is not married,
and

(D) is not entitled to old-age or disability insurance ben-
efits, or is entitled to old-age or disability insurance bene-
fits based on a primary insurance amount which is less
than one-half of the primary insurance amount of such in-
dividual,

shall (subject to subsection (s)) be entitled to a husband’s insurance
benefit for each month, beginning with—

(i) in the case of a husband or divorced husband (as
so defined) of an individual who is entitled to an old-
age insurance benefit, if such husband or divorced
husband has attained retirement age (as defined in
section 216(1)), the first month in which he meets the
criteria specified in subparagraphs (A), (B), (C), and
(D), or

(i1) in the case of a husband or divorced husband (as
so defined) of—

(I) an individual entitled to old-age insurance
benefits, if such husband or divorced husband has
not attained retirement age (as defined in section
216(1)), or

(IT) an individual entitled to disability insurance
benefits,

the first month throughout which he is such a husband or divorced
husband and meets the criteria specified in subparagraphs (B), (C),
and (D) (if in such month he meets the criterion specified in sub-
paragraph (A)),

whichever is earlier, and ending with the month preceding the
month in which any of the following occurs:

(E) he dies,

(F) such individual dies,

(&) in the case of a husband, they are divorced and ei-
ther (i) he has not attained age 62, or (ii) he has attained
age 62 but has not been married to such individual for a
period of 10 years immediately before the divorce became
effective,

(H) in the case of a divorced husband, he marries a per-
son other than such individual,

(I) in the case of a husband who has not attained age 62,
no child of such individual is entitled to a child’s insurance
benefit,

(J) he becomes entitled to an old-age or disability insur-
ance benefit based on a primary insurance amount which
is equal to or exceeds one-half of the primary insurance
amount of such individual, or

(K) such individual is not entitled to disability insurance
benefits and is not entitled to old-age insurance benefits.

(2)27 Except as provided in subsections (k)(5) and (q) 28, such
husband’s insurance benefit for each month shall be equal to

27P.L. 108-203, §418(b)(2)(A), struck out the former paragraph (2) and redesignated the
former paragraphs (3), (4), and (5) as paragraphs (2), (3), and (4), respectively. For the effective
date, see Vol. II, P.L.. 108-203, §418(c). For paragraph (2) as it formerly read, see Vol. II, Appen-
dix J, Superseded Provisions, P.L. 108-203.

28P.L. 108-203, §418(b)(2)(B), struck out “subsection (q) and paragraph (2) of this subsection”
and substituted “subsections (k)(5) and (q)”.



28 SOCIAL SECURITY ACT—S§ 202(c)(cont)

one-half of the primary insurance amount of his wife (or, in the
case of a divorced husband, his former wife) for such month.

(3) In the case of any divorced husband who marries—

(A) an individual entitled to benefits under subsection
(b), (e), (g), or (h) of this section, or

(B) an individual who has attained the age of 18 and is
entitled to benefits under subsection (d), by reason of para-
graph (1)(B)(ii) thereof,

such divorced husband’s entitlement to benefits under this sub-
section, notwithstanding the provisions of paragraph (1) (but sub-
ject to subsection (s)), shall not be terminated by reason of such
marriage.

(4)(A) Notwithstanding the preceding provisions of this sub-
section, except as provided in subparagraph (B), the divorced
husband of an individual who is not entitled to old-age or dis-
ability insurance benefits, but who has attained age 62 and is
a fully insured individual (as defined in section 214), if such
divorced husband—

(i) meets the requirements of subparagraphs (A)
through (D) of paragraph (1), and
(i1) has been divorced from such insured individual
for not less than 2 years,
shall be entitled to a husband’s insurance benefit under this sub-
section for each month, in such amount, and beginning and ending
with such months, as determined (under regulations of the Com-
missioner of Social Security) in the manner otherwise provided for
husband’s insurance benefits under this subsection, as if such in-
sured individual had become entitled to old-age insurance benefits
on the date on which the divorced husband first meets the criteria
for entitlement set forth in clauses (i) and (ii).

(B) A husband’s insurance benefit provided under this
paragraph which has not otherwise terminated in accord-
ance with subparagraph (E), (F), (H), or (J) of paragraph
(1) shall terminate with the month preceding the first
month in which the insured individual is no longer a fully
insured individual.

Child’s Insurance Benefits

(d)(1) Every child (as defined in section 216(e)) of an individual
entitled to old-age or disability insurance benefits, or of an individ-
ual who dies a fully or currently insured individual, if such child—

(A) has filed application for child’s insurance benefits,
(B) at the time such application was filed was unmarried
and (i) either had not attained the age of 18 or was a full-
time elementary or secondary school student and had not
attained the age of 19, or (ii) is under a disability (as de-
fined in section 223(d)) which began before he attained the
age of 22, and
(C) was dependent upon such individual—
(1) if such individual is living, at the time such appli-
cation was filed,
(i1) if such individual has died, at the time of such
death, or
(iii) if such individual had a period of disability
which continued until he became entitled to old-age or
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disability insurance benefits, or (if he has died) until
the month of his death, at the beginning of such pe-
riod of disability or at the time he became entitled to
such benefits,
shall be entitled to a child’s insurance benefit for each month, be-
ginning with—

(i) in the case of a child (as so defined) of such an
individual who has died, the first month in which such
child meets the criteria specified in subparagraphs (A),
(B), and (C), or

(i1) in the case of a child (as so defined) of an indi-
vidual entitled to an old-age insurance benefit or to a
disability insurance benefit, the first month through-
out which such child is a child (as so defined) and
meets the criteria specified in subparagraphs (B) and
(C) (if in such month he meets the criterion specified
in subparagraph (A)),

whichever is earlier, and ending with the month preceding which-
ever of the following first occurs—

(D) the month in which such child dies, or marries,

(E) the month in which such child attains the age of 18,
but only if he (i) is not under a disability (as so defined)
at the time he attains such age, and (ii) is not a full-time
elementary or secondary school student during any part of
such month,

(F) if such child was not under a disability (as so de-
fined) at the time he attained the age of 18, the earlier
of—

(i) the first month during no part of which he is a
full-time elementary or secondary school student, or

(i1) the month in which he attains the age of 19,

but only if he was not under a disability (as so defined) in
such earlier month;

(G) if such child was under a disability (as so defined)
at the time he attained the age of 18 or if he was not
under a disability (as so defined) at such time but was
under a disability (as so defined) at or prior to the time he
attained (or would attain) the age of 22—

(i) the termination month, subject to section 223(e)
(and for purposes of this subparagraph, the termi-
nation month for any individual shall be the third
month following the month in which his disability
ceases; except that, in the case of an individual who
has a period of trial work which ends as determined
by application of section 222(c)(4)(A), the termination
month shall be the earlier of (I) the third month fol-
lowing the earliest month after the end of such period
of trial work with respect to which such individual is
determined to no longer be suffering from a disabling
physical or mental impairment, or (II) the third month
following the earliest month in which such individual
engages or is determined able to engage in substantial
gainful activity, but in no event earlier than the first
month occurring after the 36 months following such
period of trial work in which he engages or is deter-
mined able to engage in substantial gainful activity),
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or (if later) the earlier of—
(i1) the first month during no part of which he is a
full-time elementary or secondary school student, or
(iii) the month in which he attains the age of 19,
but only if he was not under a disability (as so defined) in such
earlier month; or
(H) if the benefits under this subsection are based on the
wages and self-employment income of a stepparent who is
subsequently divorced from such child’s natural parent,
‘fc‘he 1month after the month in which such divorce becomes
inal.
Entitlement of any child to benefits under this subsection on the
basis of the wages and self-employment income of an individual en-
titled to disability insurance benefits shall also end with the month
before the first month for which such individual is not entitled to
such benefits unless such individual is, for such later month, enti-
tled to old-age insurance benefits or unless he dies in such month.
No payment under this paragraph may be made to a child who
would not meet the definition of disability in section 223(d) except
for paragraph (1)(B) thereof for any month in which he engages in
substantial gainful activity.

(2) Such child’s insurance benefit for each month shall, if the
individual on the basis of whose wages and self-employment
income the child is entitled to such benefit has not died prior
to the end of such month, be equal to one-half of the primary
insurance amount of such individual for such month. Such
child’s insurance benefit for each month shall, if such individ-
ual has died in or prior to such month, be equal to three-
fourths of the primary insurance amount of such individual.

(3) A child shall be deemed dependent upon his father or
adopting father or his mother or adopting mother at the time
specified in paragraph (1)(C) unless, at such time, such individ-
ual was not living with or contributing to the support of such
child and—

(A) such child is neither the legitimate nor adopted child
of such individual, or
(1B) such child has been adopted by some other individ-
ual.
For purposes of this paragraph, a child deemed to be a child of a
fully or -currently insured individual pursuant to section
216(h)(2)(B) or section 216(h)(3) shall be deemed to be the legiti-
mate child of such individual.

(4) A child shall be deemed dependent upon his stepfather or
stepmother at the time specified in paragraph (1)(C) if, at such
time, the child was receiving at least one-half of his support
from such stepfather or stepmother.

(5) In the case of a child who has attained the age of eight-
een and who marries—

(A) an individual entitled to benefits under subsection
(a), (b), (c), (e), (f), (g), or (h) of this section or under sec-
tion 223(a), or
(B) another individual who has attained the age of eight-
een and is entitled to benefits under this subsection,
such child’s entitlement to benefits under this subsection shall, not-
withstanding the provisions of paragraph (1) but subject to sub-
section (s), not be terminated by reason of such marriage.
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(6) A child whose entitlement to child’s insurance benefits on
the basis of the wages and self-employment income of an in-
sured individual terminated with the month preceding the
month in which such child attained the age of 18, or with a
subsequent month, may again become entitled to such benefits
(provided no event specified in paragraph (1)(D) has occurred)
beginning with the first month thereafter in which he—

(A)() is a full-time elementary or secondary school stu-
dent and has not attained the age of 19, or (ii) is under
a disability (as defined in section 223(d)) and has not at-
tained the age of 22, or

(B) is under a disability (as so defined) which began (i) 2°
before the close of the 84th month following the month in
which his most recent entitlement to child’s insurance ben-
efits terminated because he ceased to be under such dis-
ability, or (ii) after the close of the 84th month following
the month in which his most recent entitlement to child’s
insurance benefits terminated because he ceased to be
under such disability due to performance of substantial
gainful activity, 30

but only if he has filed application for such reentitlement. Such re-
entitlement shall end with the month preceding whichever of the
following first occurs:

(C) the first month in which an event specified in para-
graph (1)(D) occurs;

(D) the earlier of (i) the first month during no part of
which he is a full-time elementary or secondary school stu-
dent or (ii) the month in which he attains the age of 19,
but only if he is not under a disability (as so defined) in
such earlier month; or

(E) if he was under a disability (as so defined), the ter-
mination month (as defined in paragraph (1)(G)(i)), subject
to section 223(e), or (if later) the earlier of—

(i) the first month during no part of which he is a
full-time elementary or secondary school student, or
(i1) the month in which he attains the age of 19.

(7) For the purposes of this subsection—

(A) A “full-time elementary or secondary school student”
is an individual who is in full-time attendance as a student
at an elementary or secondary school, as determined by
the Commissioner of Social Security (in accordance with
regulations prescribed by the Commissioner) in the light of
the standards and practices of the schools involved, except
that no individual shall be considered a “full-time elemen-
tary or secondary school student” if he is paid by his em-
ployer while attending an elementary or secondary school
at the request, or pursuant to a requirement, of his em-
ployer. An individual shall not be considered a “full-time
elementary or secondary school student” for the purpose of
this section while that individual is confined in a jail, pris-
on, or other penal institution or correctional facility, pur-
suant to his conviction of an offense (committed after the

29P.L. 108-203, §420A(a)(i), inserted “(i)”.
30P.L. 108-203, §420A(a)(2), added “or” and clause (ii) and a comma, effective with respect
to benefits payable for months beginning October 2004.
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effective date of this sentence 3!) which constituted a felony
under applicable law. An individual who is determined to
be a full-time elementary or secondary school student shall
be deemed to be such a student throughout the month
with respect to which such determination is made.

(B) Except to the extent provided in such regulations, an
individual shall be deemed to be a full-time elementary or
secondary school student during any period of nonattend-
ance at an elementary or secondary school at which he has
been in full-time attendance if (i) such period is 4 calendar
months or less, and (ii) he shows to the satisfaction of the
Commissioner of Social Security that he intends to con-
tinue to be in full-time attendance at an elementary or sec-
ondary school immediately following such period. An indi-
vidual who does not meet the requirement of clause (ii)
with respect to such period of nonattendance shall be
deemed to have met such requirement (as of the beginning
of such period) if he is in full-time attendance at an ele-
mentary or secondary school immediately following such
period.

(C)d) An “elementary or secondary school” is a school
which provides elementary or secondary education, respec-
tively, as determined under the law of the State or other
jurisdiction in which it is located.

(i1) For the purpose of determining whether a child
is a “full-time elementary or secondary school student”
or “intends to continue to be in full-time attendance at
an elementary or secondary school”, within the mean-
ing of this subsection, there shall be disregarded any
education provided, or to be provided, beyond grade
12.

(D) A child who attains age 19 at a time when he is a
full-time elementary or secondary school student (as de-
fined in subparagraph (A) of this paragraph and without
application of subparagraph (B) of such paragraph) but
has not (at such time) completed the requirements for, or
received, a diploma or equivalent certificate from a second-
ary school (as defined in subparagraph (C)(i)) shall be
deemed (for purposes of determining whether his entitle-
ment to benefits under this subsection has terminated
under paragraph (1)(F) and for purposes of determining
his initial entitlement to such benefits under clause (i) of
paragraph (1)(B)) not to have attained such age until the
first day of the first month following the end of the quarter
or semester in which he is enrolled at such time (or, if the
elementary or secondary school (as defined in this para-
graph) in which he is enrolled is not operated on a quarter
or semester system, until the first day of the first month
following the completion of the course in which he is so en-
rolled or until the first day of the third month beginning
after such time, whichever first occurs).

(8) In the case of—

31 October 1, 1980 [P.L. 96-473, §5(b); 94 Stat. 2265].
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(A) an individual entitled to old-age insurance benefits
(other than an individual referred to in subparagraph (B)),
or

(B) an individual entitled to disability insurance bene-
fits, or an individual entitled to old-age insurance benefits
who was entitled to disability insurance benefits for the
month preceding the first month for which he was entitled
to old-age insurance benefits,

a child of such individual adopted after such individual became en-
titled to such old-age or disability insurance benefits shall be
deemed not to meet the requirements of clause (i) or (iii) of para-
graph (1)(C) unless such child—

(C) is the natural child or stepchild of such individual
(including such a child who was legally adopted by such
individual), or

(D)) was legally adopted by such individual in an adop-
tion decreed by a court of competent jurisdiction within the
United States, and

(i1) in the case of a child who attained the age of 18
prior to the commencement of proceedings for adop-
tion, the child was living with or receiving at least
one-half of the child’s support from such individual for
the year immediately preceding the month in which
the adoption is decreed.

(9)(A) A child who is a child of an individual under clause
(3) of the first sentence of section 216(e) and is not a child of
such individual under clause (1) or (2) of such first sentence
shall be deemed not to be dependent on such individual at the
time specified in subparagraph (1)(C) of this subsection unless
(i) such child was living with such individual in the United
States and receiving at least one-half of his support from such
individual (I) for the year immediately before the month in
which such individual became entitled to old-age insurance
benefits or disability insurance benefits or died, or (II) if such
individual had a period of disability which continued until he
had become entitled to old-age insurance benefits, or disability
insurance benefits, or died, for the year immediately before the
month in which such period of disability began, and (ii) the pe-
riod during which such child was living with such individual
began before the child attained age 18.

(B) In the case of a child who was born in the one-year
period during which such child must have been living with
and receiving at least one-half of his support from such in-
dividual, such child shall be deemed to meet such require-
ments for such period if, as of the close of such period,
such child has lived with such individual in the United
States and received at least one-half of his support from
such individual for substantially all of the period which be-
gins on the date of such child’s birth.

(10) For purposes of paragraph (1)(H)—

(A) each stepparent shall notify the Commissioner of So-
cial Security of any divorce upon such divorce becoming
final; and

(B) the Commissioner shall annually notify any step-
parent of the rule for termination described in paragraph
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(1)(H) and of the requirement described in subparagraph
(A).

Widow’s Insurance Benefits

(e)(1) The widow (as defined in section 216(c)) and every surviv-
ing divorced wife (as defined in section 216(d)) of an individual who
died a fully insured individual, if such widow or such surviving di-
vorced wife—

(A) is not married,

(B)(i) has attained age 60, or (ii) has attained age 50 but
has not attained age 60 and is under a disability (as de-
fined in section 223(d)) which began before the end of the
period specified in paragraph (4),

. (C)13) has filed application for widow’s insurance bene-
its,

(i1) was entitled to wife’s insurance benefits, on the
basis of the wages and self-employment income of such
individual, for the month preceding the month in
which such individual died, and—

(I) has attained retirement age (as defined in
section 216(1)),

(IT) is not entitled to benefits under subsection
(a) or section 223, or

(III) has in effect a certificate (described in
paragraph (8)) filed by her with the Commissioner
of Social Security, in accordance with regulations
prescribed by the Commissioner of Social Security,
in which she elects to receive widow’s insurance
benefits (subject to reduction as provided in
subsection (q)), or

(iii) was entitled, on the basis of such wages and
self-employment income, to mother’s insurance bene-
fits for the month preceding the month in which she
attained retirement age (as defined in section 216(1)),
and

(D) is not entitled to old-age insurance benefits or is en-
titled to old-age insurance benefits each of which is less
than the primary insurance amount (as determined after
application of subparagraphs (B) and (C) of paragraph (2))
of such deceased individual,

shall be entitled to a widow’s insurance benefit for each month, be-
ginning with—

(E) if she satisfies subparagraph (B) by reason of clause
(1) thereof, the first month in which she becomes so enti-
tled to such insurance benefits, or

(F) if she satisfies subparagraph (B) by reason of clause
(i1) thereof—

(1) the first month after her waiting period (as de-
fined in paragraph (5)) in which she becomes so enti-
tled to such insurance benefits, or

(i1) the first month during all of which she is under
a disability and in which she becomes so entitled to
such insurance benefits, but only if she was previously
entitled to insurance benefits under this subsection on
the basis of being under a disability and such first
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month occurs (I) in the period specified in paragraph
(4) and (II) after the month in which a previous enti-
tlement to such benefits on such basis terminated,
and ending with the month preceding the first month in which any
of the following occurs: she remarries, dies, becomes entitled to an
old-age insurance benefit equal to or exceeding the primary insur-
ance amount (as determined after application of subparagraphs (B)
and (C) of paragraph (2)) of such deceased individual, or, if she be-
came entitled to such benefits before she attained age 60, subject
to section 223(e), the termination month (unless she attains retire-
ment age (as defined in section 216(1)) on or before the last day of
such termination month). For purposes of the preceding sentence,
the termination month for any individual shall be the third month
following the month in which her disability ceases; except that, in
the case of an individual who has a period of trial work which ends
as determined by application of section 222(c)(4)(A), the termi-
nation month shall be the earlier of (I) the third month following
the earliest month after the end of such period of trial work with
respect to which such individual is determined to no longer be suf-
fering from a disabling physical or mental impairment, or (II) the
third month following the earliest month in which such individual
engages or is determined able to engage in substantial gainful ac-
tivity, but in no event earlier than the first month occurring after
the 36 months following such period of trial work in which she en-
gages or is determined able to engage in substantial gainful activ-
ity.
(2)(A) Except as provided in subsection (k)(5), subsection
(q),3> and subparagraph (D) of this paragraph, such widow’s
insurance benefit for each month shall be equal to the primary
insurance amount (as determined for purposes of this sub-
section after application of subparagraphs (B) and (C)) of such
deceased individual.
(B)i) For purposes of this subsection, in any case in
which such deceased individual dies before attaining age
62 and section 215(a)(1) (as in effect after December 1978)
is applicable in determining such individual’s primary in-
surance amount—

(I) such primary insurance amount shall be
determined under the formula set forth in section
215(a)(1)(B)(i) and (ii) which is applicable to
individuals who initially become eligible for old-
age insurance benefits in the second year after the
year specified in clause (ii),

(II) the year specified in clause (ii) shall be
substituted for the second calendar year specified
in section 215(b)(3)(A)(Gi)I), and

(IIT) such primary insurance amount shall be
increased under section 215(i) as if it were the
primary insurance amount referred to in section
215@G)(2)(A)[1)II), except that it shall be increased
only for years beginning after the first year after
the year specified in clause (ii).

32P.L. 108-203, §418(b)(3)(A), struck out “subsection (q), paragraph (7) of this subsection,”
and substituted “subsection (k)(5), subsection (q),”.
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f(ii) The year specified in this clause is the earlier
0 pR—
(I) the year in which the deceased individual
attained age 60, or would have attained age 60
had he lived to that age, or
(IT) the second year preceding the year in which
the widow or surviving divorced wife first meets
the requirements of paragraph (1)(B) or the
second year preceding the year in which the
deceased individual died, whichever is later.

(iii) This subparagraph shall apply with respect to
any benefit under this subsection only to the extent its
application does not result in a primary insurance
amount for purposes of this subsection which is less
than the primary insurance amount otherwise deter-
mined for such deceased individual under section 215.

(C) If such deceased individual was (or upon application
would have been) entitled to an old-age insurance benefit
which was increased (or subject to being increased) on ac-
count of delayed retirement under the provisions of sub-
section (w), then, for purposes of this subsection, such indi-
vidual’s primary insurance amount, if less than the old-age
insurance benefit (increased, where applicable, under sec-
tion 215(f)(5), 215(£)(6), or 215(f)(9)(B) and under section
215(1) as if such individual were still alive in the case of
an individual who has died) which he was receiving (or
would upon application have received) for the month prior
to the month in which he died, shall be deemed to be equal
to such old-age insurance benefit, and (notwithstanding
the provisions of paragraph (3) of such subsection (w)) the
number of increment months shall include any month in
the months of the calendar year in which he died, prior to
the month in which he died, which satisfy the conditions
in paragraph (2) of such subsection (w).

(D) If the deceased individual (on the basis of whose
wages and self-employment income a widow or surviving
divorced wife is entitled to widow’s insurance benefits
under this subsection) was, at any time, entitled to an old-
age insurance benefit which was reduced by reason of the
application of subsection (q), the widow’s insurance benefit
of such widow or surviving divorced wife for any month
shall, if the amount of the widow’s insurance benefit of
such widow or surviving divorced wife (as determined
under subparagraph (A) and after application of subsection
(q)) is greater than—

(1) the amount of the old-age insurance benefit to
which such deceased individual would have been enti-
tled (after application of subsection (q)) for such month
if such individual were still living and section
215()(5), 215(f)(6), or 215(f)(9)(B) were applied, where
applicable, and

(i) 82 V2 percent of the primary insurance amount
(as determined without regard to subparagraph (C)) of
such deceased individual,

be reduced to the amount referred to in clause (i), or (if greater)
the amount referred to in clause (ii).



SOCIAL SECURITY ACT—S§ 202(e)(cont) 37

(3) For purposes of paragraph (1), if—

(A) a widow or surviving divorced wife marries after at-
taining age 60 (or after attaining age 50 if she was entitled
before such marriage occurred to benefits based on disabil-
ity under this subsection), or

(B) a disabled widow or disabled surviving divorced wife
described in paragraph (1)(B)(ii) marries after attaining
age 50,

such marriage shall be deemed not to have occurred.

(4) The period referred to in paragraph (1)(B)(ii), in the case
of any widow or surviving divorced wife, is the period begin-
ning with whichever of the following is the latest:

(A) the month in which occurred the death of the fully
insured individual referred to in paragraph (1) on whose
wages and self-employment income her benefits are or
would be based, or

(B) the last month for which she was entitled to mother’s
insurance benefits on the basis of the wages and self-em-
ployment income of such individual, or

(C) the month in which a previous entitlement to wid-
ow’s insurance benefits on the basis of such wages and
self-employment income terminated because her disability
had ceased,

and ending with the month before the month in which she attains
age 60, or, if earlier, with the close of the eighty-fourth month fol-
lowing the month with which such period began.

(5)(A) The waiting period referred to in paragraph (1)(F), in
the case of any widow or surviving divorced wife, is the earliest
period of five consecutive calendar months—

(1) throughout which she has been under a disabil-
ity, and

(i1) which begins not earlier than with whichever of
the following is the later: (I) the first day of the seven-
teenth month before the month in which her applica-
tion is filed, or (II) the first day of the fifth month be-
fore the month in which the period specified in para-
graph (4) begins.

(B) For purposes of paragraph (1)(F)(i), each month in
the period commencing with the first month for which
such widow or surviving divorced wife is first eligible for
supplemental security income benefits under title XVI, or
State supplementary payments of the type referred to in
section 1616(a) (or payments of the type described in sec-
tion 212(a) of Public Law 93-66) which are paid by the
Commissioner of Social Security under an agreement re-
ferred to in section 1616(a) (or in section 212(b) of Public
Law 93-66), shall be included as one of the months of such
waiting period for which the requirements of subparagraph
(A) have been met.

(6) In the case of an individual entitled to monthly insurance
benefits payable under this section for any month prior to Jan-
uary 1973 whose benefits were not redetermined under section
102(g) of the Social Security Amendments of 197233, such ben-
efits shall not be redetermined pursuant to such section, but

33See Vol. II, P.L. 92-603.
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shall be increased pursuant to any general benefit increase (as
defined in section 215(i)(3)) or any increase in benefits made
under or pursuant to section 215(i), including for this purpose
the increase provided effective for March 1974, as though such
redetermination had been made.

(7)3%+ Any certificate filed pursuant to paragraph
(1)(C)E1)III) shall be effective for purposes of this subsection—

(A) for the month in which it is filed and for any month
thereafter, and
(B) for months, in the period designated by the individ-
ual filing such certificate, of one or more consecutive
months (not exceeding 12) immediately preceding the
month in which such certificate is filed;
except that such certificate shall not be effective for any month be-
fore the month in which she attains age 62.

(8) An individual shall be deemed to be under a disability for
purposes of paragraph (1)(B)(ii) if such individual is eligible for
supplemental security income benefits under title XVI, or State
supplementary payments of the type referred to in section
1616(a) (or payments of the type described in section 212(a) of
Public Law 93-66)35 which are paid by the Commissioner of
Social Security under an agreement referred to in section
1616(a) (or in section 212(b) of Public Law 93-66), for the
month for which all requirements of paragraph (1) for entitle-
ment to benefits under this subsection (other than being under
a disability) are met.

Widower’s Insurance Benefits

(f)(1) The widower (as defined in section 216(g)) and every surviv-
ing divorced husband (as defined in section 216(d)) of an individual
who died a fully insured individual, if such widower or such surviv-
ing divorced husband—

(A) is not married,

(B)(i) has attained age 60, or (ii) has attained age 50 but
has not attained age 60 and is under a disability (as de-
fined in section 223(d)) which began before the end of the
period specified in paragraph (4)3°,

. (C)1) has filed application for widower’s insurance bene-
its,

(i1) was entitled to husband’s insurance benefits, on
the basis of the wages and self-employment income of
such individual, for the month preceding the month in
which such individual died, and—

(I) has attained retirement age (as defined in
section 216(1)),

(II) is not entitled to benefits under subsection
(a) or section 223, or

(ITI) has in effect a certificate (described in
paragraph (8)) filed by him with the
Commissioner of Social Security, in accordance

34P.L. 108-203, §418(b)(3)(B), struck out the former paragraph (7), and redesignated the
former paragraphs (8) and (9) as paragraphs (7) and (8), respectively. For the effective date, see
Vol. II, P.L. 108-203, §418(c). For paragraph (7) as it formerly read, see Vol. II, Appendix J,
Superseded Provisions, P.L..108-203.

35See Vol. 11, P.L. 93-66.

36P.L. 108-203, §418(b)(4)(B)(i), struck out “paragraph (5)” and substituted “paragraph (4)”.
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with regulations prescribed by the Commissioner
of Social Security, in which he elects to receive
widower’s insurance benefits (subject to reduction
as provided in subsection (q)), or

(iii) was entitled, on the basis of such wages and
self-employment income, to father’s insurance benefits
for the month preceding the month in which he at-
taialed retirement age (as defined in section 216(1)),
an

(D) is not entitled to old-age insurance benefits, or is en-
titled to old-age insurance benefits each of which is less
than the primary insurance amount (as determined after
application of subparagraphs (B) and (C) of paragraph (3))
of such deceased individual,

shall be entitled to a widower’s insurance benefit for each month,
beginning with—

(E) if he satisfies subparagraph (B) by reason of clause
(1) thereof, the first month in which he becomes so entitled
to such insurance benefits, or

(F) if he satisfies subparagraph (B) by reason of clause
(i1) thereof—

(1) the first month after his waiting period (as de-
fined in paragraph (5)37) in which he becomes so enti-
tled to such insurance benefits, or

(i1) the first month during all of which he is under
a disability and in which he becomes so entitled to
such insurance benefits, but only if he was previously
entitled to insurance benefits under this subsection on
the basis of being under a disability and such first
month occurs (I) in the period specified in paragraph
(4)38 and (II) after the month in which a previous enti-
tlement to such benefits on such basis terminated,

and ending with the month preceding the first month in which any
of the following occurs: he remarries, dies, or becomes entitled to
an old-age insurance benefit equal to or exceeding the primary in-
surance amount (as determined after application of subparagraphs
(B) and (C) of paragraph (3)) of such deceased individual, or, if he
became entitled to such benefits before he attained age 60, subject
to section 223(e), the termination month (unless he attains retire-
ment age (as defined in section 216(1)) on or before the last day of
such termination month). For purposes of the preceding sentence,
the termination month for any individual shall be the third month
following the month in which his disability ceases; except that, in
the case of an individual who has a period of trial work which ends
as determined by application of section 222(c)(4)(A), the termi-
nation month shall be the earlier of (I) the third month following
the earliest month after the end of such period of trial work with
respect to which such individual is determined to no longer be suf-
fering from a disabling physical or mental impairment, or (II) the
third month following the earliest month in which such individual
engages or is determined able to engage in substantial gainful ac-
tivity, but in no event earlier than the first month occurring after
the 36 months following such period of trial work in which he en-

37P.L. 108-203, §418(b)(4)(B)(ii), struck out “paragraph (6)” and substituted “paragraph (5)”.
38P.L. 108-203, §418(b)(4)(B)(ii), struck out “paragraph (5)” and substituted “paragraph (4)”.
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gages or is determined able to engage in substantial gainful activ-
ity.

(2)39(A) Except as provided in subsection (k)(5), subsection
(q),4° and subparagraph (D) of this paragraph, such widower’s
insurance benefit for each month shall be equal to the primary
insurance amount (as determined for purposes of this sub-
section after application of subparagraphs (B) and (C)) of such
deceased individual.

(B)i) For purposes of this subsection, in any case in
which such deceased individual dies before attaining age
62 and section 215(a)(1) (as in effect after December 1978)
is applicable in determining such individual’s primary in-
surance amount—

(I) such primary insurance amount shall be
determined under the formula set forth in section
215(a)(1)(B)(d) and (ii) which is applicable to
individuals who initially become eligible for old-
age insurance benefits in the second year after the
year specified in clause (ii),

(II) the year specified in clause (ii) shall be
substituted for the second calendar year specified
in section 215(b)(3)(A)(ii)(I), and

(IIT) such primary insurance amount shall be
increased under section 215(i) as if it were the
primary insurance amount referred to in section
215G)(2)(A)G1)I), except that it shall be increased
only for years beginning after the first year after
the year specified in clause (ii).

f(ii) The year specified in this clause is the earlier
O —

(I) the year in which the deceased individual
attained age 60, or would have attained age 60
had she lived to that age, or

(IT) the second year preceding the year in which
the widower or surviving divorced husband first
meets the requirements of paragraph (1)(B) or the
second year preceding the year in which the
deceased individual died, whichever is later.

(iii) This subparagraph shall apply with respect to
any benefit under this subsection only to the extent its
application does not result in a primary insurance
amount for purposes of this subsection which is less
than the primary insurance amount otherwise deter-
mined for such deceased individual under section 215.

(C) If such deceased individual was (or upon application
would have been) entitled to an old-age insurance benefit
which was increased (or subject to being increased) on ac-
count of delayed retirement under the provisions of sub-
section (w), then, for purposes of this subsection, such indi-
vidual’s primary insurance amount, if less than the old-age
insurance benefit (increased, where applicable, under sec-

39P.L. 108-203, §418(b)(4)(A)(), struck out paragraph (2), and redesignated paragraphs (3)
through (9) as paragraphs (2) through (8), respectively. For the effective date, see Vol. II, P.L.
108-203, §418(c). For paragraph (2) as it formerly read, see Vol. II, Appendix J, Superseded Pro-
visions, P.L.108-203.

40P 1. 108-203, §418(b)(4)(A)(ii), struck out “subsection (q), paragraph (2) of this subsection,”
and substituted “subsection (k)(5), subsection (q),”.
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tion 215(f)(5), 215(£)(6), or 215(f)(9)(B) and under section
215(@1) as if such individual were still alive in the case of
an individual who has died) which she was receiving (or
would upon application have received) for the month prior
to the month in which she died, shall be deemed to be
equal to such old-age insurance benefit, and (notwith-
standing the provisions of paragraph (3) of such subsection
(w)) the number of increment months shall include any
month in the months of the calendar year in which she
died, prior to the month in which she died, which satisfy
the conditions in paragraph (2) of such subsection (w).

(D) If the deceased individual (on the basis of whose
wages and self-employment income a widower or surviving
divorced husband is entitled to widower’s insurance bene-
fits under this subsection) was, at any time, entitled to an
old-age insurance benefit which was reduced by reason of
the application of subsection (q), the widower’s insurance
benefit of such widower or surviving divorced husband for
any month shall, if the amount of the widower’s insurance
benefit of such widower or surviving divorced husband (as
determined under subparagraph (A) and after application
of subsection (q)) is greater than—

(i) the amount of the old-age insurance benefit to
which such deceased individual would have been enti-
tled (after application of subsection (q)) for such month
if such individual were still living and section
215(f)(5), 215(f)(6), or 215(f)(9)(B) were applied, where
applicable, and

(i) 82 Y2 percent of the primary insurance amount
(as determined without regard to subparagraph (C)) of
such deceased individual,

be reduced to the amount referred to in clause (i), or (if greater)
the amount referred to in clause (ii).

(3) For purposes of paragraph (1), if—

(A) a widower or surviving divorced husband marries
after attaining age 60 (or after attaining age 50 if he was
entitled before such marriage occurred to benefits based on
disability under this subsection), or

(B) a disabled widower or surviving divorced husband
described in paragraph (1)(B)(ii) marries after attaining
age 50,

such marriage shall be deemed not to have occurred.

(4) The period referred to in paragraph (1)(B)(ii), in the case
of any widower or surviving divorced husband, is the period be-
ginning with whichever of the following is the latest:

(A) the month in which occurred the death of the fully
insured individual referred to in paragraph (1) on whose
wages and self-employment income his benefits are or
would be based,

(B) the last month for which he was entitled to father’s
insurance benefits on the basis of the wages and self-em-
ployment income of such individual, or

(C) the month in which a previous entitlement to widow-
er’s insurance benefits on the basis of such wages and self-
emplcziyment income terminated because his disability had
ceased,
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and ending with the month before the month in which he attains
age 60, or, if earlier, with the close of the eighty-fourth month fol-
lowing the month with which such period began.

(5)(A) The waiting period referred to in paragraph (1)(F), in
the case of any widower or surviving divorced husband, is the
earliest period of five consecutive calendar months—

(Cil) throughout which he has been under a disability,
an

(i1) which begins not earlier than with whichever of
the following is the later: (I) the first day of the seven-
teenth month before the month in which his applica-
tion is filed, or (II) the first day of the fifth month be-
fore the month in which the period specified in para-
graph (4)4! begins.

(B) For purposes of paragraph (1)(F)(i), each month in
the period commencing with the first month for which
such widower or surviving divorced husband is first eligi-
ble for supplemental security income benefits under title
XVI, or State supplementary payments of the type referred
to in section 1616(a) (or payments of the type described in
section 212(a) of Public Law 93-6642 ) which are paid by
the Commissioner of Social Security under an agreement
referred to in section 1616(a) (or in section 212(b) of Public
Law 93-66), shall be included as one of the months of such
waiting period for which the requirements of subparagraph
(A) have been met.

(6) In the case of an individual entitled to monthly insurance
benefits payable under this section for any month prior to Jan-
uary 1973 whose benefits were not redetermined under section
102(g) of the Social Security Amendments of 197243, such ben-
efits shall not be redetermined pursuant to such section, but
shall be increased pursuant to any general benefit increase (as
defined in section 215(i)(3)) or any increase in benefits made
under or pursuant to section 215(i), including for this purpose
the increase provided effective for March 1974, as though such
redetermination had been made.

(7) Any certificate filed pursuant to paragraph (1)(C)(ii)(III)
shall be effective for purposes of this subsection—

(A) for the month in which it is filed and for any month
thereafter, and

(B) for months, in the period designated by the individ-
ual filing such certificate, of one or more consecutive
months (not exceeding 12) immediately preceding the
month in which such certificate is filed;

except that such certificate shall not be effective for any month be-
fore the month in which he attains age 62.

(8) An individual shall be deemed to be under a disability for
purposes of paragraph (1)(B)(ii) if such individual is eligible for
supplemental security income benefits under title XVI, or State
supplementary payments of the type referred to in section
1616(a) (or payments of the type described in section 212(a) of
Public Law 93-66) which are paid by the Commissioner of So-
cial Security under an agreement referred to in such section

41P.L. 108-203, §418(b)(4)(A)(1n) struck out “paragraph (5)” and substituted “paragraph (4)”.
42See Vol. II, P.L. 93-6
43 See Vol. II P.L. 92— 603
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1616(a) (or in section 212(b) of Public Law 93-66), for the
month for which all requirements of paragraph (1) for entitle-
ment to benefits under this subsection (other than being under
a disability) are met.

Mother’s and Father’s Insurance Benefits

(g)(1) The surviving spouse and every surviving divorced parent
(as defined in section 216(d)) of an individual who died a fully or
currently insured individual, if such surviving spouse or surviving
divorced parent—

(A) is not married,

f“(B) is not entitled to a surviving spouse’s insurance ben-
efit,

(C) is not entitled to old-age insurance benefits, or is en-
titled to old-age insurance benefits each of which is less
than three-fourths of the primary insurance amount of
such individual,

(D) has filed application for mother’s or father’s insur-
ance benefits, or was entitled to a spouse’s insurance bene-
fit on the basis of the wages and self-employment income
of such individual for the month preceding the month in
which such individual died,

(E) at the time of filing such application has in his or
her care a child of such individual entitled to a child’s in-
surance benefit, and

(F) in the case of a surviving divorced parent—

(1) the child referred to in subparagraph (E) is his or
her son, daughter, or legally adopted child, and
(i1) the benefits referred to in such subparagraph are

payable on the basis of such individual’s wages and

self-employment income,
shall (subject to subsection (s)) be entitled to a mother’s or father’s
insurance benefit for each month, beginning with the first month
in which he or she becomes so entitled to such insurance benefits
and ending with the month preceding the first month in which any
of the following occurs: no child of such deceased individual is enti-
tled to a child’s insurance benefit, such surviving spouse or surviv-
ing divorced parent becomes entitled to an old-age insurance bene-
fit equal to or exceeding three-fourths of the primary insurance
amount of such deceased individual, he or she becomes entitled to
a surviving spouse’s insurance benefit, he or she remarries, or he
or she dies. Entitlement to such benefits shall also end, in the case
of a surviving divorced parent, with the month immediately preced-
ing the first month in which no son, daughter, or legally adopted
child of such surviving divorced parent is entitled to a child’s insur-
ance benefit on the basis of the wages and self-employment income
of such deceased individual.

(2) Such44 mother’s or father’s insurance benefit for each
month shall be equal to three-fourths of the primary insurance
amount of such deceased individual.

(3) In the case of a surviving spouse or surviving divorced
parent who marries—

44P.L. 108-203, §418(b)(5)(A), struck out “Except as provided in paragraph (4) of this sub-
section, such” and substituted “Such”.
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(A) an individual entitled to benefits under this sub-
section or subsection (a), (b), (c), (e), (f), or (h), or under
section 223(a), or

(B) an individual who has attained the age of eighteen
and is entitled to benefits under subsection (d),

the entitlement of such surviving spouse or surviving divorced par-
ent to benefits under this subsection shall, notwithstanding the
provisions of paragraph (1) but subject to subsection (s), not be ter-
minated by reason of such marriage.

[(4) Stricken. 43]

Parent’s Insurance Benefits

(h)(1) Every parent (as defined in this subsection) of an individ-
ual who died a fully insured individual, if such parent—

(A) has attained age 62,

(B)(i) was receiving at least one-half of his support from
such individual at the time of such individual’s death or,
if such individual had a period of disability which did not
end prior to the month in which he died, at the time such
period began or at the time of such death, and (ii) filed
proof of such support within two years after the date of
such death, or, if such individual had such a period of dis-
ability, within two years after the month in which such in-
dividual filed application with respect to such period of dis-
ability or two years after the date of such death, as the
case may be,

(C) has not married since such individual’s death,

(D) is not entitled to old-age insurance benefits, or is en-
titled to old-age insurance benefits each of which is less
than 82 V2 percent of the primary insurance amount of
such deceased individual if the amount of the parent’s in-
surance benefit for such month is determinable under
paragraph (2)(A) (or 75 percent of such primary insurance
amount in any other case), and

(E) has filed application for parent’s insurance benefits,

shall be entitled to a parent’s insurance benefit for each month be-
ginning with the first month after August 1950 in which such par-
ent becomes so entitled to such parent’s insurance benefits and
ending with the month preceding the first month in which any of
the following occurs: such parent dies, marries, or becomes entitled
to an old-age insurance benefit equal to or exceeding 82 Y2 percent
of the primary insurance amount of such deceased individual if the
amount of the parent’s insurance benefit for such month is deter-
minable under paragraph (2)(A) (or 75 percent of such primary in-
surance amount in any other case).
(2)(A) Except as provided in subparagraphs (B) and (C), such
parent’s insurance benefit for each month shall be equal to 82
V% percent of the primary insurance amount of such deceased
individual.

(B) For any month for which more than one parent is en-
titled to parent’s insurance benefits on the basis of such
deceased individual’s wages and self-employment income,

45P.L. 108-203, §418(b)(5)(B), struck out paragraph (4). For the effective date, see Vol. II, P.L.
108-203, §418(c). For paragraph (4) as it formerly read, see Vol. II, Appendix J, Superseded Pro-
visions, P.L.108-203.
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such benefit for each such parent for such month shall (ex-
cept as provided in subparagraph (C)) be equal to 75 per-
cent of the primary insurance amount of such deceased in-
dividual.

(C) In any case in which—

(i) any parent is entitled to a parent’s insurance
benefit for a month on the basis of a deceased individ-
ual’s wages and self-employment income, and

(i) another parent of such deceased individual is en-
titled to a parent’s insurance benefit for such month
on the basis of such wages and self-employment in-
come, and on the basis of an application filed after
such month and after the month in which the applica-
tion for the parent’s benefits referred to in clause (i)
was filed,

the amount of the parent’s insurance benefit of the parent referred
to in clause (i) for the month referred to in such clause shall be de-
termined under subparagraph (A) instead of subparagraph (B) and
the amount of the parent’s insurance benefit of a parent referred
to in clause (ii) for such month shall be equal to 150 percent of the
primary insurance amount of the deceased individual minus the
amount (before the application of section 203(a)) of the benefit for
such month of the parent referred to in clause (i).

(3) As used in this subsection, the term “parent” means the
mother or father of an individual, a stepparent of an individual
by a marriage contracted before such individual attained the
age of sixteen, or an adopting parent by whom an individual
was adopted before he attained the age of sixteen.

(4) In the case of a parent who marries—

(A) an individual entitled to benefits under this sub-
section or subsection (b), (¢), (e), (f), or (g), or
(B) an individual who has attained the age of eighteen
and is entitled to benefits under subsection (d),
such parent’s entitlement to benefits under this subsection shall,
notwithstanding the provisions of paragraph (1) but subject to sub-
section (s), not be terminated by reason of such marriage.

Lump-Sum Death Payments

(i) Upon the death, after August 1950, of an individual who died
a fully or currently insured individual, an amount equal to three
times such individual’s primary insurance amount (as determined
without regard to the amendments made by section 2201 of the
Omnibus Budget Reconciliation Act of 198146, relating to the re-

eal of the minimum benefit provisions), or an amount equal to
5255, whichever is the smaller, shall be paid in a lump sum to the
person, if any, determined by the Commissioner of Social Security
to be the widow or widower of the deceased and to have been living
in the same household with the deceased at the time of death. If
there is no such person, or if such person dies before receiving pay-
ment, then such amount shall be paid—

(1) to a widow (as defined in section 216(c)) or widower (as
defined in section 216(g)) who is entitled (or would have been
so entitled had a timely application been filed), on the basis of
the wages and self-employment income of such insured individ-

46P.L. 97-35.
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ual, to benefits under subsection (e), (f), or (g) of this section
for the month in which occurred such individual’s death; or
(2) if no person qualifies for payment under paragraph (1),
or if such person dies before receiving payment, in equal
shares to each person who is entitled (or would have been so
entitled had a timely application been filed), on the basis of the
wages and self-employment income of such insured individual,
to benefits under subsection (d) of this section for the month
in which occurred such individual’s death.
No payment shall be made to any person under this subsection un-
less application therefor shall have been filed, by or on behalf of
such person (whether or not legally competent), prior to the expira-
tion of two years after the date of death of such insured individual,
or unless such person was entitled to wife’s or husband’s insurance
benefits, on the basis of the wages and self-employment income of
such insured individual, for the month preceding the month in
which such individual died. In the case of any individual who died
outside the forty-eight States and the District of Columbia after
December 1953 and before January 1, 1957, whose death occurred
while he was in the active military or naval service of the United
States, and who is returned to any of such States, the District of
Columbia, Alaska, Hawaii, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, or American Samoa for interment or reinter-
ment, the provisions of the preceding sentence shall not prevent
payment to any person under the second sentence of this sub-
section if application for a lump-sum death payment with respect
to such deceased individual is filed by or on behalf of such person
(whether or not legally competent) prior to the expiration of two
years after the date of such interment or reinterment. In the case
of any individual who died outside the fifty States and the District
of Columbia after December 1956 while he was performing service,
as a member of a uniformed service, to which the provisions of sec-
tion 210(1)(1) are applicable, and who is returned to any State, or
to any Territory or possession of the United States, for interment
or reinterment, the provisions of the third sentence of this sub-
section shall not prevent payment to any person under the second
sentence of this subsection if application for a lump-sum death pay-
ment with respect to such deceased individual is filed by or on be-
half of such person (whether or not legally competent) prior to the
expiration of two years after the date of such interment or reinter-
ment.

Application for Monthly Insurance Benefits

()(1) Subject to the limitations contained in paragraph (4), an in-
dividual who would have been entitled to a benefit under sub-
section (a), (b), (c), (d), (e), (f), (g), or (h) for any month after August
1950 had he filed application therefor prior to the end of such
month shall be entitled to such benefit for such month if he files
application therefor prior to—

(A) the end of the twelfth month immediately succeeding
such month in any case where the individual (i) is filing
application for a benefit under subsection (e) or (f), and
satisfies paragraph (1)(B) of such subsection by reason of
clause (ii) thereof, or (ii) is filing application for a benefit
under subsection (b), (c), or (d) on the basis of the wages
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and self-employment income of a person entitled to disabil-
ity insurance benefits, or

(B) the end of the sixth month immediately succeeding
suclrll month in any case where subparagraph (A) does not
apply.

Any benefit under this title for a month prior to the month in
which application is filed shall be reduced, to any extent that may
be necessary, so that it will not render erroneous any benefit
which, before the filing of such application, the Commissioner of
Social Security has certified for payment for such prior month.

(2) An application for any monthly benefits under this sec-
tion filed before the first month in which the applicant satisfies
the requirements for such benefits shall be deemed a valid ap-
plication (and shall be deemed to have been filed in such first
month) only if the applicant satisfies the requirements for such
benefits before the Commissioner of Social Security makes a
final decision on the application and no request under section
205(b) for notice and opportunity for a hearing thereon is made
or, if such a request is made, before a decision based upon the
evidence adduced at the hearing is made (regardless of wheth-
er such decision becomes the final decision of the Commis-
sioner of Social Security).

(3) Notwithstanding the provisions of paragraph (1), an indi-
vidual may, at his option, waive entitlement to any benefit re-
ferred to in paragraph (1) for any one or more consecutive
months (beginning with the earliest month for which such indi-
vidual would otherwise be entitled to such benefit) which occur
before the month in which such individual files application for
such benefit; and, in such case, such individual shall not be
considered as entitled to such benefits for any such month or
months before such individual filed such application. An indi-
vidual shall be deemed to have waived such entitlement for
any such month for which such benefit would, under the sec-
ond sentence of paragraph (1), be reduced to zero.

(4)(A) Except as provided in subparagraph (B), no individual
shall be entitled to a monthly benefit under subsection (a), (b),
(c), (e), or (f) for any month prior to the month in which he or
she files an application for benefits under that subsection if the
amount of the monthly benefit to which such individual would
otherwise be entitled for any such month would be subject to
reduction pursuant to subsection (q).

(B) (1) If the individual applying for retroactive benefits
is a widow, surviving divorced wife, or widower and is
under a disability (as defined in section 223(d)), and such
individual would, except for subparagraph (A), be entitled
to retroactive benefits as a disabled widow or widower or
disabled surviving divorced wife for any month before at-
taining the age of 60, then subparagraph (A) shall not
apply with respect to such month or any subsequent
month.

(i1) Subparagraph (A) does not apply to a benefit
under subsection (e) or (f) for the month immediately
preceding the month of application, if the insured indi-
vidual died in that preceding month.

(iii) As used in this subparagraph, the term “retro-
active benefits” means benefits to which an individual
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becomes entitled for a month prior to the month in
which application for such benefits is filed.

(5) In any case in which it is determined to the satisfaction
of the Commissioner of Social Security that an individual failed
as of any date to apply for monthly insurance benefits under
this title by reason of misinformation provided to such individ-
ual by any officer or employee of the Social Security Adminis-
tration relating to such individual’s eligibility for benefits
under this title, such individual shall be deemed to have ap-
plied for such benefits on the later of—

(A) the date on which such misinformation was provided
to such individual, or

(B) the date on which such individual met all require-
ments for entitlement to such benefits (other than applica-
tion therefor).

Simultaneous Entitlement to Benefits

(k)(1) A child, entitled to child’s insurance benefits on the basis
of the wages and self-employment income of an insured individual,
who would be entitled, on filing application, to child’s insurance
benefits on the basis of the wages and self-employment income of
some other insured individual, shall be deemed entitled, subject to
the provisions of paragraph (2) hereof, to child’s insurance benefits
on the basis of the wages and self-employment income of such
other individual if an application for child’s insurance benefits on
the basis of the wages and self-employment income of such other
individual has been filed by any other child who would, on filing
application, be entitled to child’s insurance benefits on the basis of
the wages and self-employment income of both such insured indi-
viduals.

(2)(A) Any child who under the preceding provisions of this
section is entitled for any month to child’s insurance benefits
on the wages and self-employment income of more than one in-
sured individual shall, notwithstanding such provisions, be en-
titled to only one of such child’s insurance benefits for such
month. Such child’s insurance benefits for such month shall be
the benefit based on the wages and self-employment income of
the insured individual who has the greatest primary insurance
amount, except that such child’s insurance benefits for such
month shall be the largest benefit to which such child could be
entitled under subsection (d) (without the application of section
203(a)) or subsection (m) if entitlement to such benefit would
not, with respect to any person, result in a benefit lower (after
the application of section 203(a)) than the benefit which would
be applicable if such child were entitled on the wages and self-
employment income of the individual with the greatest primary
insurance amount. Where more than one child is entitled to
child’s insurance benefits pursuant to the preceding provisions
of this paragraph, each such child who is entitled on the wages
and self-employment income of the same insured individuals
shall be entitled on the wages and self-employment income of
the same such insured individual.

(B) Any individual (other than an individual to whom
subsection (e)(3) or (f)(3)47 applies) who, under the preced-

47P.L. 108-203, §418(b)(4)(B)(iv), struck out “or (f)(4)” and substituted “or (f)(3)”.



SOCIAL SECURITY ACT—S§ 202(k)(cont) 49

ing provisions of this section and under the provisions of
section 223, is entitled for any month to more than one
monthly insurance benefit (other than an old-age or dis-
ability insurance benefit) under this title shall be entitled
to only one such monthly benefit for such month, such ben-
efit to be the largest of the monthly benefits to which he
(but for this subparagraph (B)) would otherwise be entitled
for such month. Any individual who is entitled for any
month to more than one widow’s or widower’s insurance
benefit to which subsection (e)(3) or (f)(3)48 applies shall be
entitled to only one such benefit for such month, such ben-
efit to be the largest of such benefits.

(3)(A) If an individual is entitled to an old-age or disability
insurance benefit for any month and to any other monthly in-
surance benefit for such month, such other insurance benefit
for such month, after any reduction under subsection (q), sub-
section (e)(2) or (f)(2)4°, and any reduction under section
203(a), shall be reduced, but not below zero, by an amount
equal to such old-age or disability insurance benefit (after re-
duction under such subsection (q)).

(B) If an individual is entitled for any month to a wid-
ow’s or widower’s insurance benefit to which subsection
(e)(3) or (f)(3)3° applies and to any other monthly insur-
ance benefit under section 202 (other than an old-age in-
surance benefit), such other insurance benefit for such
month, after any reduction under subparagraph (A), any
reduction under subsection (q), and any reduction under
section 203(a), shall be reduced, but not below zero, by an
amount equal to such widow’s or widower’s insurance ben-
efit after any reduction or reductions under such subpara-
graph (A) and such section 203(a).

(4) Any individual who, under this section and section 223,
is entitled for any month to both an old-age insurance benefit
and a disability insurance benefit under this title shall be enti-
tled to only the larger of such benefits for such month, except
that, if such individual so elects, he shall instead be entitled
to only the smaller of such benefits for such month.

(5)51(A) The amount of a monthly insurance benefit of any
individual for each month under subsection (b), (¢), (e), (f), or
(g) (as determined after application of the provisions of sub-
section (q) and the preceding provisions of this subsection)
shall be reduced (but not below zero) by an amount equal to
two-thirds of the amount of any monthly periodic benefit pay-
able to such individual for such month which is based upon
such individual’s earnings while in the service of the Federal
Government or any State (or political subdivision thereof, as
defined in section 218(b)(2)) if, during any portion of the last
60 months of such service ending with the last day such indi-
vidual was employed by such entity—

(i) such service did not constitute “employment” as
defined in section 210, or

48P.L. 108-203, §418(b)(4)(B)(iv), struck out “or (f)(4)” and substituted “or (f)(3)”.
499P.L. 108-203, §418(b)(4)(B)(v), struck out “or (f)(3)” and substituted “or (f)(2)”.
50P.L. 108-203, §418(b)(4)(B)(vi), struck out “or (f)(4)” and substituted “or (£)(3)”.
g 51 %’)L 108-203, §418(a), added paragraph (5). For the effective date, see Vol. II, P.L. 108-203,
418(c).
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(i1) such service was being performed while in the
service of the Federal Government, and constituted
“employment” as so defined solely by reason of—

(I) clause (ii) or (iii) of subparagraph (G) of
section 210(a)(5), where the lump-sum payment
described in such clause (ii) or the cessation of
coverage described in such clause (iii) (whichever
is applicable) was received or occurred on or after
January 1, 1988, or

(IT) an election to become subject to the Federal
Employees’ Retirement System provided in
chapter 84 of title 5, United States Code, or the
Foreign Service Pension System provided in
subchapter II of chapter 8 of title I of the Foreign
Service Act of 1980 made pursuant to law after
December 31, 1987,

unless subparagraph (B) applies.

The amount of the reduction in any benefit under this subpara-
graph, if not a multiple of $0.10, shall be rounded to the next high-
er multiple of $0.10.

(B)(1) Subparagraph (A)(i) shall not apply with respect to
monthly periodic benefits based wholly on service as a
member of a uniformed service (as defined in section

(i1) Subparagraph (A)(ii) shall not apply with respect
to monthly periodic benefits based in whole or in part
on service which constituted “employment” as defined
in section 210 if such service was performed for at
least 60 months in the aggregate during the period be-
ginning January 1, 1988, and ending with the close of
the first calendar month as of the end of which such
individual is eligible for benefits under this subsection
and has made a valid application for such benefits.

(C) For purposes of this paragraph, any periodic benefit
which otherwise meets the requirements of subparagraph
(A), but which is paid on other than a monthly basis, shall
be allocated on a basis equivalent to a monthly benefit (as
determined by the Commissioner of Social Security) and
such equivalent monthly benefit shall constitute a monthly
periodic benefit for purposes of subparagraph (A). For pur-
poses of this subparagraph, the term “periodic benefit” in-
cludes a benefit payable in a lump sum if it is a commuta-
tion of, or a substitute for, periodic payments.

Entitlement to Survivor Benefits Under Railroad Retirement Act

(1) If any person would be entitled, upon filing application there-
for to an annuity under section 2 of the Railroad Retirement Act
of 197452, or to a lump-sum payment under section 6(b) of such
Act, with respect to the death of an employee (as defined in such
Act) no lump—sum death payment, and no monthly benefit for the
month in which such employee died or for any month thereafter,
shall be paid under this section to any person on the basis of the
wages and self-employment income of such employee.

52See Vol. II, P.L. 75-162 [as amended by P.L. 93-445].
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(m) [ Repealed. 53]

Termination of Benefits Upon Removal 34 of Primary Beneficiary

(n)(1) If any individual is (after the date of enactment of this sub-
section 35) removed 3¢ under section 237(a) of the Immigration and
Nationality Act (other than under paragraph (1)(C) of such section)
or under section 212(a)(6)(A) of such Act>7, then, notwithstanding
any other provisions of this title—

(A) no monthly benefit under this section or section 223
shall be paid to such individual, on the basis of his wages
and self-employment income, for any month occurring (i)
after the month in which the Commissioner of Social Secu-
rity is notified by the Attorney General or the Secretary of
Homeland Security 58 that such individual has been so re-
moved5® , and (ii) before the month in which such individ-
ual is thereafter lawfully admitted to the United States for
permanent residence,

(B) if no benefit could be paid to such individual (or if
no benefit could be paid to him if he were alive) for any
month by reason of subparagraph (A), no monthly benefit
under this section shall be paid, on the basis of his wages
and self-employment income, for such month to any other
person who is not a citizen of the United States and is out-
side the United States for any part of such month, and

(C) no lump—sum death payment shall be made on the
basis of such individual’s wages and self-employment in-
come if he dies (i) in or after the month in which such no-
tice is received, and (ii) before the month in which he is
thereafter lawfully admitted to the United States for per-
manent residence.

Section 203(b), (¢), and (d) of this Act shall not apply with respect

to any such individual for any month for which no monthly benefit
may be paid to him by reason of this paragraph.

(2) As soon as practicable after the removal ¢© of any individ-

ual under any of the paragraphs of section 237(a) of the Immi-

gration and Nationality Act (other than under paragraph (1)(C)

of such section) or under section 212(a)(6)(A) of such Act®!, the

53P.L. 97-35, §2201(b)(10); 95 Stat. 831;P.L. 97-123, §2(j)(1); 95 Stat. 1661.

54P.L. 108-203, §412(b)(1)(C), struck out “Deportation” and substituted “Removal”, effective
as if enacted on April 1, 1997.

55 September 1, 1954 [P.L. 83-761, §107; 68 Stat. 1083].

56P.L. 108-203, §412(b)(1)(B), struck out “deported” and substituted “removed”, effective as
if enacted on April 1, 1997.

57P.L. 108-203, §412(a)(1), struck out “section 241(a) (other than under paragraph (1)(C) or
(1)(E) thereof) of the Immigration and Nationality Act” and substituted “section 237(a) of the
Immigration and Nationality Act (other than under paragraph (1)(C) of such section) or under
section 212(a)(6)(A) of such Act”, applicable to individuals with respect to whom the Commis-
sioner of Social Security receives a removal notice after March 2, 2004.

58P.L. 108-203, §412(b)(2), inserted “or the Secretary of Homeland Security”, effective as if
enacted on March 1, 2003.

59P.L. 108-203, §412(b)(1)(B) struck out “deported” and substituted “removed”, effective as
if enacted on April 1, 1997.

60P L. 108-203, §412(b)(1)(A), struck out “deportation” and substituted “removal”, effective as
if enacted on April 1, 1997.

61P L. 108-203, §412(a)(2), struck out “section 241(a) of the Immigration and Nationality Act
(other than under paragraph (1)(C) or (1)(E) thereof” and substituted “section 237(a) of the Im-
migration and Nationality Act (other than under paragraph (1)(C) of such section) or under sec-
tion 212(a)(6)(A) of such Act”, applicable with respect to notifications of removals received by
the Commissioner of Social Security after March 2, 2004.
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Attorney General or the Secretary of Homeland Security ¢2
shall 1notify the Commissioner of Social Security of such re-
moval.

(3) For purposes of paragraphs (1) and (2) of this subsection,
an individual against whom a final order of removal®® has
been issued under paragraph (4)(D) of section 237(a) of the Im-
migration and Nationality Act (relating to participating in Nazi
persecutions or genocide) shall be considered to have been re-
moved under such paragraph (4)(D)¢%+ as of the date on which
such order became final.

Application for Benefits by Survivors of Members and Former
Members of the Uniformed Services

(0) In the case of any individual who would be entitled to benefits
under subsection (d), (e), (g), or (h) upon filing proper application
therefor, the filing with the Administrator of Veterans’ Affairs by
or on behalf of such individual of an application for such benefits,
on the form described in section 3005 of title 38, United States
Code %5, shall satisfy the requirement of such subsection (d), (e), (g),
or (h) that an application for such benefits be filed.

Extension of Period for Filing Proof of Support and Applications for
Lump-Sum Death Payment

(p) In any case in which there is a failure—

(1) to file proof of support under subparagraph (B) of sub-
section (h)(1), or under clause (B) of subsection (f)(1) of this
section as in effect prior to the Social Security Act Amend-
ments of 1950 ¢, within the period prescribed by such subpara-
graph or clause, or

(2) to file, in the case of a death after 1946, application for
a lump-sum death payment under subsection (i), or under sub-
section (g) of this section as in effect prior to the Social Secu-
rity Act Amendments of 1950, within the period prescribed by
such subsection,

any such proof or application, as the case may be, which is filed
after the expiration of such period shall be deemed to have been
filed within such period if it is shown to the satisfaction of the
Commissioner of Social Security that there was good cause for fail-
ure to file such proof or application within such period. The deter-
mination of what constitutes good cause for purposes of this sub-
section shall be made in accordance with regulations of the Com-
missioner of Social Security.

62P L. 108-203, §412(b)(1)(A), struck out “deportation” and substituted “removal”, effective as
if enacted on April 1, 1997.

63P.L. 108-203, §412(b)(1)(A), struck out “deportation” and substituted “removal”, effective as
if enacted on April 1, 1997.

64P L. 108-203, §412(a)(3), struck out “paragraph (19) of section 241(a) of the Immigration
and Nationality Act (relating to persecution of others on account of race, religion, national ori-
gin, or political opinion, under the direction of or in association with the Nazi government of
Germany or its allies) shall be considered to have been deported under such paragraph (19)”
and substituted “paragraph (4)(D) of section 241(a)* of the Immigration and Nationality Act (re-
lating to participating in Nazi persecutions or genocide) shall be considered to have been
deported** under such paragraph (4)(D)”, effective as if enacted on March 1, 1991.

*P.L. 108-203, §412(a)(4), struck out “241(a)” and substituted “237(a)”, effective as if enacted
on April 1, 1997.

*#P L. 108-203, §412(b)(1)(B), struck out “deported” and substituted “removed”, effective as
if enacted on April 1, 1997.

65 See Vol. II, Title 38.

66P L. 81-734.
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Reduction of Benefit Amounts for Certain Beneficiaries

(@)(1) Subject to paragraph (9), if the first month for which an
individual is entitled to an old-age, wife’s, husband’s, widow’s, or
widower’s insurance benefit is a month before the month in which
such individual attains retirement age, the amount of such benefit
for such month and for any subsequent month shall, subject to the
succeeding paragraphs of this subsection, be reduced by—

(A) % of 1 percent of such amount if such benefit is an
old-age insurance benefit, 2%36 of 1 percent of such amount
if such benefit is a wife’s or husband’s insurance benefit,
or 90 of 1 percent of such amount if such benefit is a
widow’s or widower’s insurance benefit, multiplied by

(B)(@) the number of months in the reduction period for
such benefit (determined under paragraph (6)), if such ben-
efit is for a month before the month in which such individ-
ual attains retirement age, or

(ii) if less, the number of such months in the ad-
justed reduction period for such benefit (determined
under paragraph (7)), if such benefit is (I) for the
month in which such individual attains age 62, or (II)
for the month in which such individual attains retire-
ment age.

(2) If an individual is entitled to a disability insurance bene-
fit for a month after a month for which such individual was en-
titled to an old-age insurance benefit, such disability insurance
benefit for each month shall be reduced by the amount such
old-age insurance benefit would be reduced under paragraphs
(1) and (4) for such month had such individual attained retire-
ment age (as defined in section 216(1)) in the first month for
which he most recently became entitled to a disability insur-
ance benefit.

(3)(A) If the first month for which an individual both is enti-
tled to a wife’s, husband’s, widow’s, or widower’s insurance
benefit and has attained age 62 (in the case of a wife’s or hus-
band’s insurance benefit) or age 50 (in the case of a widow’s
or widower’s insurance benefit) is a month for which such indi-
vidual is also entitled to—

(1) an old-age insurance benefit (to which such indi-
vidual was first entitled for a month before he attains
retirement age (as defined in section 216(1))), or

(i1) a disability insurance benefit,

then in lieu of any reduction under paragraph (1) (but subject to
the succeeding paragraphs of this subsection) such wife’s, hus-
band’s, widow’s, or widower’s insurance benefit for each month
shall be reduced as provided in subparagraph (B), (C), or (D).

(B) For any month for which such individual is entitled
to an old-age insurance benefit and is not entitled to a dis-
ability insurance benefit, such individual’s wife’s or hus-
band’s insurance benefit shall be reduced by the sum of—

(i) the amount by which such old-age insurance ben-
efit is reduced under paragraph (1) for such month,
and

(i1) the amount by which such wife’s or husband’s in-
surance benefit would be reduced under paragraph (1)
for such month if it were equal to the excess of such
wife’s or husband’s insurance benefit (before reduction
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under this subsection) over such old-age insurance
benefit (before reduction under this subsection).

(C) For any month for which such individual is entitled
to a disability insurance benefit, such individual’s wife’s,
husband’s, widow’s, or widower’s insurance benefit shall be
reduced by the sum of—

(i) the amount by which such disability insurance
benefit is reduced under paragraph (2) for such month
(if such paragraph applied to such benefit), and

(i1) the amount by which such wife’s, husband’s, wid-
ow’s, or widower’s insurance benefit would be reduced
under paragraph (1) for such month if it were equal to
the excess of such wife’s, husband’s, widow’s, or wid-
ower’s insurance benefit (before reduction under this
subsection) over such disability insurance benefit (be-
fore reduction under this subsection).

(D) For any month for which such individual is entitled
neither to an old-age insurance benefit nor to a disability
insurance benefit, such individual’s wife’s, husband’s, wid-
ow’s, or widower’s insurance benefit shall be reduced by
the amount by which it would be reduced under paragraph
(1).

(E) Notwithstanding subparagraph (A) of this para-
graph, if the first month for which an individual is entitled
to a widow’s or widower’s insurance benefit is a month for
which such individual is also entitled to an old-age insur-
ance benefit to which such individual was first entitled for
that month or for a month before she or he became enti-
tled to a widow’s or widower’s benefit, the reduction in
such widow’s or widower’s insurance benefit shall be deter-
mined under paragraph (1).

(4) If—

(A) an individual is or was entitled to a benefit subject
to reduction under paragraph (1) or (3) of this subsection,
and

(B) such benefit is increased by reason of an increase in
the primary insurance amount of the individual on whose
wages and self-employment income such benefit is based,

then the amount of the reduction of such benefit (after the applica-
tion of any adjustment under paragraph (7)) for each month begin-
ning with the month of such increase in the primary insurance
amount shall be computed under paragraph (1) or (3), whichever
applies, as though the increased primary insurance amount had
been in effect for and after the month for which the individual first
became entitled to such monthly benefit reduced under such para-
graph (1) or (3).

(5)(A) No wife’s or husband’s insurance benefit shall be re-

duced under this subsection—

(1) for any month before the first month for which
there is in effect a certificate filed by him or her with
the Commissioner of Social Security, in accordance
with regulations prescribed by the Commissioner of
Social Security, in which he or she elects to receive
wife’s or husband’s insurance benefits reduced as pro-
vided in this subsection, or
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(i1) for any month in which he or she has in his or
her care (individually or jointly with the person on
whose wages and self-employment income the wife’s or
husband’s insurance benefit is based) a child of such
person entitled to child’s insurance benefits.

(B) Any certificate described in subparagraph (A)(i) shall
be effective for purposes of this subsection (and for pur-
poses of preventing deductions under section 203(c)(2))—

(i) for the month in which it is filed and for any
month thereafter, and

(i1) for months, in the period designated by the indi-
vidual filing such certificate, of one or more consecu-
tive months (not exceeding 12) immediately preceding
the month in which such certificate is filed;

except that such certificate shall not be effective for any month be-
fore the month in which he or she attains age 62, nor shall it be
effective for any month to which subparagraph (A)(ii) applies.

(C) If an individual does not have in his or her care a
child described in subparagraph (A)(ii) in the first month
for which he or she is entitled to a wife’s or husband’s in-
surance benefit, and if such first month is a month before
the month in which he or she attains retirement age (as
defined in section 216(1)), he or she shall be deemed to
have filed in such first month the certificate described in
subparagraph (A)().

(D) No widow’s or widower’s insurance benefit for a
month in which he or she has in his or her care a child
of his or her deceased spouse (or deceased former spouse)
entitled to child’s insurance benefits shall be reduced
under this subsection below the amount to which he or she
would have been entitled had he or she been entitled for
such month to mother’s or father’s insurance benefits on
the basis of his or her deceased spouse’s (or deceased
former spouse’s) wages and self-employment income.

(6) For purposes of this subsection, the “reduction period” for
an individual’s old-age, wife’s, husband’s, widow’s, or widower’s
insurance benefit is the period—

(A) beginning—

(1) in the case of an old-age insurance benefit, with
the first day of the first month for which such individ-
ual is entitled to such benefit,

(i1) in the case of a wife’s or husband’s insurance
benefit, with the first day of the first month for which
a certificate described in paragraph (5)(A)(i) is effec-
tive, or

(iii) in the case of a widow’s or widower’s insurance
benefit, with the first day of the first month for which
such individual is entitled to such benefit or the first
day of the month in which such individual attains age
60, whichever is the later, and

(B) ending with the last day of the month before the
month in which such individual attains retirement age.

(7) For purposes of this subsection, the “adjusted reduction
period” for an individual’s old-age, wife’s, husband’s, widow’s,
or widower’s insurance benefit is the reduction period pre-
scribed in paragraph (6) for such benefit, excluding—
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(A) any month in which such benefit was subject to de-
duci(:]io(;ns under section 203(b), 203(c)(1), 203(d)(1), or
222(b),

(B) in the case of wife’s or husband’s insurance benefits,
any month in which such individual had in his or her care
(individually or jointly with the person on whose wages
and self-employment income such benefit is based) a child
of such person entitled to child’s insurance benefits,

(C) in the case of wife’s or husband’s insurance benefits,
any month for which such individual was not entitled to
such benefits because of the occurrence of an event that
terminated her or his entitlement to such benefits,

(D) in the case of widow’s or widower’s insurance bene-
fits, any month in which the reduction in the amount of
such benefit was determined under paragraph (5)(D),

(E) in the case of widow’s or widower’s insurance bene-
fits, any month before the month in which she or he at-
tained age 62, and also for any later month before the
month in which she or he attained retirement age, for
which she or he was not entitled to such benefit because
of the occurrence of an event that terminated her or his
entitlement to such benefits, and

(F) in the case of old-age insurance benefits, any month
for which such individual was entitled to a disability insur-
ance benefit.

(8) This subsection shall be applied after reduction under
section 203(a) and before application of section 215(g). If the
amount of any reduction computed under paragraph (1), (2), or
(3) is not a multiple of $0.10, it shall be increased to the next
higher multiple of $0.10.

(9) The amount of the reduction for early retirement speci-
fied in paragraph (1)—

A) for old-age insurance benefits, wife’s insurance bene-
fits, and husband’s insurance benefits, shall be the amount
specified in such paragraph for the first 36 months of the
reduction period (as defined in paragraph (6)) or adjusted
reduction period (as defined in paragraph (7)), and five-
twelfths of 1 percent for any additional months included in
such periods; and

(B) for widow’s insurance benefits and widower’s insur-
ance benefits, shall be periodically revised by the Commis-
sioner of Social Security such that—

(1) the amount of the reduction at early retirement
age as defined in section 216(1) shall be 28.5 percent
of the full benefit; and

(i1) the amount of the reduction for each month in
the reduction period (specified in paragraph (6)) or the
adjusted reduction period (specified in paragraph (7))
shall be established by linear interpolation between
28.5 percent at the month of attainment of early re-
tirement age and 0 percent at the month of attain-
ment of retirement age.

(10) For purposes of applying paragraph (4), with respect to
monthly benefits payable for any month after December 1977
to an individual who was entitled to a monthly benefit as re-
duced under paragraph (1) or (3) prior to January 1978, the
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amount of reduction in such benefit for the first month for
which such benefit is increased by reason of an increase in the
primary insurance amount of the individual on whose wages
and self-employment income such benefit is based and for all
subsequent months (and similarly for all subsequent increases)
shall be increased by a percentage equal to the percentage in-
crease in such primary insurance amount (such increase being
made in accordance with the provisions of paragraph (8)). In
the case of an individual whose reduced benefit under this sec-
tion is increased as a result of the use of an adjusted reduction
period (in accordance with paragraphs (1) and (3) of this sub-
section), then for the first month for which such increase is ef-
fective, and for all subsequent months, the amount of such re-
duction (after the application of the previous sentence, if appli-
cable) shall be determined—
(A) in the case of old-age, wife’s, and husband’s insur-
ance benefits, by multiplying such amount by the ratio of
(i) the number of months in the adjusted reduction period
to (i) the number of months in the reduction period,
(B) in the case of widow’s and widower’s insurance bene-
fits for the month in which such individual attains age 62,
by multiplying such amount by the ratio of (i) the number
of months in the reduction period beginning with age 62
multiplied by %0 of 1 percent, plus the number of months
in the adjusted reduction period prior to age 62 multiplied
by %40 of 1 percent to (ii) the number of months in the re-
duction period multiplied by %40 of 1 percent, and
(C) in the case of widow’s and widower’s insurance bene-
fits for the month in which such individual attains retire-
ment age (as defined in section 216(1)), by multiplying such
amount by the ratio of (i) the number of months in the ad-
justed reduction period multiplied by %40 of 1 percent to
(i1) the number of months in the reduction period begin-
ning with age 62 multiplied by %40 of 1 percent, plus the
number of months in the adjusted reduction period prior
to age 62 multiplied by %0 of 1 percent,
such determination being made in accordance with the provisions
of paragraph (8).

(11) When an individual is entitled to more than one month-
ly benefit under this title and one or more of such benefits are
reduced under this subsection, paragraph (10) shall apply sep-
arately to each such benefit reduced under this subsection be-
fore the application of subsection (k) (pertaining to the method
by which monthly benefits are offset when an individual is en-
titled to more than one kind of benefit) and the application of
this paragraph shall operate in conjunction with paragraph (3).

Presumed Filing of Application by Individuals Eligible for Old-Age
Insurance Benefits and for Wife’s or Husband’s Insurance Benefits

(r)(1) If the first month for which an individual is entitled to an
old-age insurance benefit is a month before the month in which
such individual attains retirement age (as defined in section
216(1)), and if such individual is eligible for a wife’s or husband’s
insurance benefit for such first month, such individual shall be
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deemed to have filed an application in such month for wife’s or
husband’s insurance benefits.

(2) If the first month for which an individual is entitled to
a wife’s or husband’s insurance benefit reduced under sub-
section (q) is a month before the month in which such individ-
ual attains retirement age (as defined in section 216(1)), and if
such individual is eligible (but for section 202(k)(4)) for an old-
age insurance benefit for such first month, such individual
shall be deemed to have filed an application for old-age insur-
ance benefits—

(A) in such month, or

(B) if such individual is also entitled to a disability in-
surance benefit for such month, in the first subsequent
month for which such individual is not entitled to a dis-
ability insurance benefit.

(3) For purposes of this subsection, an individual shall be
deemed eligible for a benefit for a month if, upon filing applica-
tion therefor in such month, he would be entitled to such bene-
fit for such month.

Child Over Specified Age to be Disregarded for Certain Benefit
Purposes Unless Disabled

(s)(1) For the purposes of subsections (b)(1), (c)(1), (g)(1), (q)(5),
and (q)(7) of this section and paragraphs (2), (3), and (4) of section
203(c), a child who is entitled to child’s insurance benefits under
subsection (d) for any month, and who has attained the age of 16
but is not in such month under a disability (as defined in section
223(d)), shall be deemed not entitled to such benefits for such
month, unless he was under such a disability in the third month
before such month.

(2) So much of subsections (b)(3), (c)(4), (d)(5), (g)(3), and
(h)(4) of this section as precedes the semicolon, shall not apply
in the case of any child unless such child, at the time of the
marriage referred to therein, was under a disability (as defined
in section 223(d)) or had been under such a disability in the
third month before the month in which such marriage oc-
curred.

(3) The last sentence of subsection (c) of section 203, sub-
section (f)(1)(C) of section 203, and subsections (b)(3)(B),
(e)(6)B), (H(3)B), and (g)(6)(B) of section 216 shall not apply
in the case of any child with respect to any month referred to
therein unless in such month or the third month prior thereto
such child was under a disability (as defined in section 223(d)).

Suspension of Benefits of Aliens Who Are Outside the United
States; Residency Requirements for Dependents and Survivors

(t)(1) Notwithstanding any other provision of this title, no month-
ly benefits shall be paid under this section or under section 223 to
any individual who is not a citizen or national of the United States
for any month which is—

(A) after the sixth consecutive calendar month during all
of which the Commissioner of Social Security finds, on the
basis of information furnished to the Commissioner by the
Attorney General or information which otherwise comes to
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the Commissioner’s attention, that such individual is out-
side the United States, and

(B) prior to the first month thereafter for all of which
such individual has been in the United States.

For purposes of the preceding sentence, after an individual has
been outside the United States for any period of thirty consecutive
days he shall be treated as remaining outside the United States
until he has been in the United States for a period of thirty con-
secutive days.

(2) Subject to paragraph (11), paragraph (1) shall not apply
to any individual who is a citizen of a foreign country which
the Commissioner of Social Security finds has in effect a social
insurance or pension system which is of general application in
such country and under which—

(A) periodic benefits, or the actuarial equivalent thereof,
are paid on account of old age, retirement, or death, and

(B) individuals who are citizens of the United States but
not citizens of such foreign country and who qualify for
such benefits are permitted to receive such benefits or the
actuarial equivalent thereof while outside such foreign
country without regard to the duration of the absence.

(3) Paragraph (1) shall not apply in any case where its appli-
cation would be contrary to any treaty obligation of the United
States in effect on the date of the enactment of this sub-
section ¢7.

(4) Subject to paragraph (11), paragraph (1) shall not apply
to any benefit for any month if—

(A) not less than forty of the quarters elapsing before
such month are quarters of coverage for the individual on
whose wages; and self-employment income such benefit is
based, or

(B) the individual on whose wages and self-employment
income such benefit is based has, before such month, re-
sided in the United States for a period or periods aggregat-
ing ten years or more, or

(C) the individual entitled to such benefit is outside the
United States while in the active military or naval service
of the United States, or

(D) the individual on whose wages and self-employment
income such benefit is based died, before such month, ei-
ther (i) while on active duty or inactive duty training (as
those terms are defined in section 210(1)(2) and (3)) as a
member of a uniformed service (as defined in section
210(m)), or (ii) as the result of a disease or injury which
the Secretary of Veterans Affairs determines was incurred
or aggravated in line of duty while on active duty (as de-
fined in section 210(1)(2)), or an injury which he deter-
mines was incurred or aggravated in line of duty while on
inactive duty training (as defined in section 210(1)(3)), as
a member of a uniformed service (as defined in section
210(m)), if the Secretary of Veterans Affairs determines
that such individual was discharged or released from the
period of such active duty or inactive duty training under
conditions other than dishonorable, and if the Secretary of

7 August 1, 1956 [P.L. 84-880, §118(a); 70 Stat. 835, 856].
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Veterans Affairs certifies to the Commissioner of Social Se-
curity his determinations with respect to such individual
under this clause, or
(E) the individual on whose employment such benefit is
based had been in service covered by the Railroad Retire-
ment Act of 1937 or 197468 which was treated as employ-
ment covered by this Act pursuant to the provisions of sec-
tion 5(k)(1) of the Railroad Retirement Act of 1937 or sec-
tion 18(2) of the Railroad Retirement Act of 1974 69,
except that subparagraphs (A) and (B) of this paragraph shall not
apply in the case of any individual who is a citizen of a foreign
country that has in effect a social insurance or pension system
which is of general application in such country and which satisfies
subparagraph (A) but not subparagraph (B) of paragraph (2), or
who is a citizen of a foreign country that has no social insurance
or pension system of general application if at any time within five
years prior to the month in which the Social Security Amendments
of 1967 are enacted7? (or the first month thereafter for which his
benefits are subject to suspension under paragraph (1)) payments
to individuals residing in such country were withheld by the Treas-
ury Department under the first section of the Act of October 9,
1940 (31 U.S.C. 123)71,

(5) No person who is, or upon application would be, entitled
to a monthly benefit under this section for December 1956
shall be deprived, by reason of paragraph (1), of such benefit
or any other benefit based on the wages and self-employment
income of the individual on whose wages and self-employment
income such monthly benefit for December 1956 is based.

(6) If an individual is outside the United States when he dies
and no benefit may, by reason of paragraph (1) or (10), be paid
to him for the month preceding the month in which he dies,
no lump-sum death payment may be made on the basis of such
individual’s wages and self-employment income.

(7) Subsections (b), (¢), and (d) of section 203 shall not apply
with respect to any individual for any month for which no
monthly benefit may be paid to him by reason of paragraph (1)
of this subsection.

(8) The Attorney General shall certify to the Commissioner
of Social Security such information regarding aliens who de-
part from the United States to any foreign country (other than
a foreign country which is territorially contiguous to the con-
tinental United States) as may be necessary to enable the
Commissioner of Social Security to carry out the purposes of
this subsection and shall otherwise aid, assist, and cooperate
with the Commissioner of Social Security in obtaining such
other information as may be necessary to enable the Commis-
sioner of Social Security to carry out the purposes of this sub-
section.

(9) No payments shall be made under part A of title XVIII
with respect to items or services furnished to an individual in
any month for which the prohibition in paragraph (1) against

68 P L. 75-162.

69 See Vol. II, P.L. 75-162, §18(2).

70 January 2, 1968 [P.L. 90-248; 81 Stat. 821].

71P.L. 97-258, §5(b), repealed the Act of October 9, 1940. See, instead, Vol. II, 31 U.S.C. 3329.
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payment of benefits to him is applicable (or would be if he were
entitled to any such benefits).

(10) Notwithstanding any other provision of this title, no
monthly benefits shall be paid under this section or under sec-
tion 223, for any month beginning after June 30, 1968, to an
individual who is not a citizen or national of the United States
and who resides during such month in a foreign country if pay-
ments for such month to individuals residing in such country
are withheld by the Treasury Department under the first sec-
tion of the Act of October 9, 1940 (31 U.S.C. 123)72.

(11)(A) Paragraph (2) and subparagraphs (A), (B), (C), and
(E) of paragraph (4) shall apply with respect to an individual’s
monthly benefits under subsection (b), (c), (d), (e), (f), (g), or (h)
only if such individual meets the residency requirements of
this paragraph with respect to those benefits.

(B) An individual entitled to benefits under subsection
(b), (c), (e), (f), or (g) meets the residency requirements of
this paragraph with respect to those benefits only if such
individual has resided in the United States, and while so
residing bore a spousal relationship to the person on whose
wages and self-employment income such entitlement is
based, for a total period of not less than 5 years. For pur-
poses of this subparagraph, a period of time for which an
individual bears a spousal relationship to another person
consists of a period throughout which the individual has
been, with respect to such other person, a wife, a husband,
a widow, a widower, a divorced wife, a divorced husband,
a surviving divorced wife, a surviving divorced husband, a
surviving divorced mother, a surviving divorced father, or
(as applicable in the course of such period) any two or
more of the foregoing.

(C) An individual entitled to benefits under subsection
(d) meets the residency requirements of this paragraph
with respect to those benefits only if—

1)) such individual has resided in the United
States (as the child of the person on whose wages and
self-employment income such entitlement is based) for
a total period of not less than 5 years, or

(IT) the person on whose wages and self-
employment income such entitlement is based,
and the individual’s other parent (within the
meaning of subsection (h)(3)), if any, have each
resided in the United States for a total period of
not less than 5 years (or died while residing in the
United States), and

(i1) in the case of an individual entitled to such ben-
efits as an adopted child, such individual was adopted
within the United States by the person on whose
wages and self-employment income such entitlement is
based, and has lived in the United States with such
person and received at least one-half of his or her sup-
port from such person for a period (beginning before
such individual attained age 18) consisting of—

72P.L. 97-258, §5(b), repealed the Act of October 9, 1940. See, instead, Vol. II, 31 U.S.C. 3329.
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(I) the year immediately before the month in
which such person became eligible for old-age
insurance benefits or disability insurance benefits
or died, whichever occurred first, or

(II) if such person had a period of disability
which continued until he or she became entitled to
old-age insurance benefits or disability insurance
benefits or died, the year immediately before the
month in which such period of disability began.

(D) An individual entitled to benefits under subsection
(h) meets the residency requirements of this paragraph
with respect to those benefits only if such individual has
resided in the United States, and while so residing was a
parent (within the meaning of subsection (h)(3)) of the per-
son on whose wages and self-employment income such en-
titlement is based, for a total period of not less than 5
years.

(E) This paragraph shall not apply with respect to any
individual who is a citizen or resident of a foreign country
with which the United States has an agreement in force
concluded pursuant to section 233, except to the extent
provided by such agreement.

Conviction of Subversive Activities, Etc.

(u)(1) If any individual is convicted of any offense (committed
after the date of the enactment of this subsection 73) under—

(A) chapter 37 (relating to espionage and censorship),
chapter 105 (relating to sabotage), or chapter 115 (relating
to treason, sedition, and subversive activities) of title 18 of
the United States Code 74, or

(B) section 4 of the Internal Security Act of 195075, as
amended,

then the court may, in addition to all other penalties provided by
law, impose a penalty that in determining whether any monthly in-
surance benefit under this section or section 223 is payable to such
individual for the month in which he is convicted or for any month
thereafter, in determining the amount of any such benefit payable
to such individual for any such month, and in determining whether
such individual is entitled to insurance benefits under part A of
title XVIII for any such month, there shall not be taken into ac-
count—

(C) any wages paid to such individual or to any other in-
dividual in the calendar year in which such conviction oc-
curs or in any prior calendar year, and

(D) any net earnings from self-employment derived by
such individual or by any other individual during a taxable
year in which such conviction occurs or during any prior
taxable year.

(2) As soon as practicable after an additional penalty has,
pursuant to paragraph (1), been imposed with respect to any
individual, the Attorney General shall notify the Commissioner
of Social Security of such imposition.

73 August 1, 1956 [P.L. 84-880,§121(a); 70 Stat. 838, 856].
74 See Vol. II, Title 18.
75 See Vol. II, P.L. 81-831.
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(3) If any individual with respect to whom an additional pen-
alty has been imposed pursuant to paragraph (1) is granted a
pardon of the offense by the President of the United States,
such additional penalty shall not apply for any month begin-
ning after the date on which such pardon is granted.

Waiver of Benefits

(v)(1) Notwithstanding any other provisions of this title, and sub-
ject to paragraph (3), in the case of any individual who files a waiv-
er pursuant to section 1402(g) of the Internal Revenue Code of
19867¢ and is granted a tax exemption thereunder, no benefits or
other payments shall be payable under this title to him, no pay-
ments shall be made on his behalf under part A of title XVIII, and
no benefits or other payments under this title shall be payable on
the basis of his wages and self-employment income to any other
person, after the filing of such waiver.

(2) Notwithstanding any other provision of this title, and
subject to paragraph (3), in the case of any individual who files
a waiver pursuant to section 3127 of the Internal Revenue
Code of 1986 and is granted a tax exemption thereunder, no
benefits or other payments shall be payable under this title to
him, no payments shall be made on his behalf under part A of
title XVIII, and no benefits or other payments under this title
shall be payable on the basis of his wages and self-employment
income to any other person, after the filing of such waiver.

(3) If, after an exemption referred to in paragraph (1) or (2)
is granted to an individual, such exemption ceases to be effec-
tive, the waiver referred to in such paragraph shall cease to be
applicable in the case of benefits and other payments under
this title and part A of title XVIII to the extent based on—

(A) his wages for and after the calendar year following
the calendar year in which occurs the failure to meet the
requirements of section 1402(g) or 3127 of the Internal
Revenue Code of 198677 on which the cessation of such ex-
emption is based, and

(B) his self-employment income for and after the taxable
year in which occurs such failure.

Increase in Old-Age Insurance Benefit Amounts on Account of
Delayed Retirement

(w)(1) The amount of an old-age insurance benefit (other than a
benefit based on a primary insurance amount determined under
section 215(a)3) as in effect in December 1978 or section
215(a)(1)(C)(1) as in effect thereafter) which is payable without re-
gard to this subsection to an individual shall be increased by—

(A) the applicable percentage (as determined under
paragraph (6)) of such amount, multiplied by
(B) the number (if any) of the increment months for such
individual.
(2) For purposes of this subsection, the number of increment
months for any individual shall be a number equal to the total
number of the months—

76 See P.L. 83-591, §1402(g) (this volume).
77See P.L. 83-591 (this volume).
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(A) which have elapsed after the month before the
month in which such individual attained retirement age
(as defined in section 216(1)) or (if later) December 1970
and prior to the month in which such individual attained
age 70, and

(B) with respect to which—

(1) such individual was a fully insured individual (as
defined in section 214(a)),

(i1) such individual either was not entitled to an old-
age insurance benefit or, if so entitled, did not receive
benefits pursuant to a request by such individual that
benefits not be paid, and

(iii) such individual was not subject to a penalty im-
posed under section 1129A.

(3) For purposes of applying the provisions of paragraph (1),
a determination shall be made under paragraph (2) for each
year, beginning with 1972, of the total number of an individ-
ual’s increment months through the year for which the deter-
mination is made and the total so determined shall be applica-
ble to such individual’s old-age insurance benefits beginning
with benefits for January of the year following the year for
which such determination is made; except that the total num-
ber applicable in the case of an individual who attains age 70
after 1972 shall be determined through the month before the
month in which he attains such age and shall be applicable to
his old-age insurance benefit beginning with the month in
which he attains such age.

(4) This subsection shall be applied after reduction under
section 203(a).

(5) If an individual’s primary insurance amount is deter-
mined under paragraph (3) of section 215(a) as in effect in De-
cember 1978, or section 215(a)(1)(C)(i) as in effect thereafter,
and, as a result of this subsection, he would be entitled to a
higher old-age insurance benefit if his primary insurance
amount were determined under section 215(a) (whether before,
in, or after December 1978) without regard to such paragraph,
such individual’s old-age insurance benefit based upon his pri-
mary insurance amount determined under such paragraph
shall be increased by an amount equal to the difference be-
tween such benefit and the benefit to which he would be enti-
tled if his primary insurance amount were determined under
such section without regard to such paragraph.

(6) For purposes of paragraph (1)(A), the “applicable percent-
age” is—

(A) V12 of 1 percent in the case of an individual who first
becomes eligible for an old-age insurance benefit in any
calendar year before 1979;

(B) Y4 of 1 percent in the case of an individual who first
becomes eligible for an old-age insurance benefit in any
calendar year after 1978 and before 1987,

(C) in the case of an individual who first becomes eligi-
ble for an old-age insurance benefit in a calendar year
after 1986 and before 2005, a percentage equal to the ap-
plicable percentage in effect under this paragraph for per-
sons who first became eligible for an old-age insurance
benefit in the preceding calendar year (as increased pursu-
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ant to this subparagraph), plus %24 of 1 percent if the cal-
endar year in which that particular individual first be-
comes eligible for such benefit is not evenly divisible by 2;
and

(D) 25 of 1 percent in the case of an individual who first
becomes eligible for an old-age insurance benefit in a cal-
endar year after 2004.

Limitation on Payments to Prisoners, Certain Other Inmates of
Publicly Funded Institutions, Fugitives, Probationers, and
Parolees 78

(x)(1)(A) Notwithstanding any other provision of this title, no
monthly benefits shall be paid under this section or under section
223 to any individual for any month ending with or during or be-
ginning with or during a period of more than 30 days throughout
all of which such individual—

(1) is confined in a jail, prison, or other penal institu-
tion or correctional facility pursuant to his conviction
of a criminal offense,

(ii) is confined by court order in an institution at
public expense in connection with—

(I) a verdict or finding that the individual is
guilty but insane, with respect to a criminal
offense,

(IT) a verdict or finding that the individual is
not guilty of such an offense by reason of insanity,

(ITT) a finding that such individual is
incompetent to stand trial under an allegation of
such an offense, or

(IV) a similar verdict or finding with respect to
such an offense based on similar factors (such as
a mental disease, a mental defect, or mental
incompetence), 7°

(iii) immediately upon completion of confinement as
described in clause (i) pursuant to conviction of a
criminal offense an element of which is sexual activity,
is confined by court order in an institution at public
expense pursuant to a finding that the individual is a
sexually dangerous person or a sexual predator or a
similar finding, 80

(iv)8! is fleeing to avoid prosecution, or custody or
confinement after conviction, under the laws of the
place from which the person flees, for a crime, or an
attempt to commit a crime, which is a felony under
the laws of the place from which the person flees, or,
in jurisdictions that do not define crimes as felonies,
is punishable by death or imprisonment for a term ex-
ceeding 1 year regardless of the actual sentence im-
posed, or

78P.L. 108-203, §203(a)(1), struck out “Prisoners and Certain Other Inmates of Publicly Fund-
ed Institutions” and substituted “Prisoners, Certain Other Inmates of Publicly Funded Institu-
tions, Fugitives, Probationers, and Parolees”, effective December 1, 2004.

79P L. 108-203, §203(a)(2), struck out “or”.

80P L. 108-203, §203(a)(3), struck out the period and substituted a comma.

81P.L. 108-203, §203(a)(4), added clause (iv), effective December 1, 2004.
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(v)82 is violating a condition of probation or parole
imposed under Federal or State law.

(B)d) For purposes of clause (i) of subparagraph (A), an
individual shall not be considered confined in an institu-
tion comprising a jail, prison, or other penal institution or
correctional facility during any month throughout which
such individual is residing outside such institution at no
expense (other than the cost of monitoring) to such institu-
tion or the penal system or to any agency to which the
penal system has transferred jurisdiction over the individ-

(i1) For purposes of clause (ii) of subparagraph (A),
an individual confined in an institution as described in
such clause (ii) shall be treated as remaining so con-
fined until—

(D) he or she is released from the care and
supervision of such institution, and

(IT) such institution ceases to meet the
individual’s basic living needs.

(ii1) 83 Notwithstanding subparagraph (A), the Com-
missioner shall, for good cause shown, pay the individ-
ual benefits that have been withheld or would other-
wise be withheld pursuant to clause (iv) or (v) of sub-
paragraph (A) if the Commissioner determines that—

(I) a court of competent jurisdiction has found
the individual not guilty of the criminal offense,
dismissed the charges relating to the criminal
offense, vacated the warrant for arrest of the
individual for the criminal offense, or issued any
similar exonerating order (or taken similar
exonerating action), or

(IT) the individual was erroneously implicated in
connection with the criminal offense by reason of
identity fraud.

(iv) 84 Notwithstanding subparagraph (A), the Com-
missioner may, for good cause shown based on miti-
gating circumstances, pay the individual benefits that
have been withheld or would otherwise be withheld
pursuant to clause (iv) or (v) of subparagraph (A) if
the Commissioner determines that—

(I) the offense described in clause (iv) or
underlying the imposition of the probation or
parole described in clause (v) was nonviolent and
not drug-related, and

(TII) in the case of an individual from whom
benefits have been withheld or otherwise would be
withheld pursuant to subparagraph (A)(v), the
action that resulted in the violation of a condition
of probation or parole was nonviolent and not
drug-related.

(2) Benefits which would be payable to any individual (other
than a confined individual to whom benefits are not payable by
reason of paragraph (1)) under this title on the basis of the

82P L. 108-203, §203(a)(4), also added clause (v), effective December 1, 2004.
83P.L. 108-203, §203(a)(5), added clause (iii), effective December 1, 2004.
84P.L. 108-203, §203(a)(5), also added clause (iv), effective December 1, 2004.



SOCIAL SECURITY ACT—S§ 202(x)(cont) 67

wages and self-employment income of such a confined individ-
ual but for the provisions of paragraph (1), shall be payable as
though such confined individual were receiving such benefits
under this section or section 223.

(3)(A) Notwithstanding the provisions of section 552a of title
5, United States Code 85, or any other provision of Federal or
State law, any agency of the United States Government or of
any State (or political subdivision thereof) shall make available
to the Commissioner of Social Security, upon written request,
the name and social security account number of any individual
who is confined as described in paragraph (1) if the confine-
ment is under the jurisdiction of such agency and the Commis-
sioner of Social Security requires such information to carry out
the provisions of this section.

(B)i) The Commissioner shall enter into an agreement
under this subparagraph with any interested State or local
institution comprising a jail, prlson penal institution, or
correctional facility, or comprising any other institution a
purpose of which is to confine individuals as described in
paragraph (1)(A)(ii). Under such agreement—

(I) the institution shall provide to the
Commissioner, on a monthly basis and in a
manner specified by the Commissioner, the
names, Social Security account numbers, dates of
birth, confinement commencement dates, and, to
the extent available to the institution, such other
identifying information concerning the individuals
confined in the institution as the Commissioner
may require for the purpose of carrying out
paragraph (1) and other provisions of this title;
and

(IT) the Commissioner shall pay to the
institution, with respect to information described
in subclause (I) concerning each individual who is
confined therein as described in paragraph (1)(A),
who receives a benefit under this title for the
month preceding the first month of such
confinement, and whose benefit under this title is
determined by the Commissioner to be not
payable by reason of confinement based on the
information provided by the institution, $400
(subject to reduction under clause (ii)) if the
institution furnishes the information to the
Commissioner within 30 days after the date such
individual’s confinement in such institution
begins, or $200 (subject to reduction under clause
(11)) if the institution furnishes the information
after 30 days after such date but within 90 days
after such date.

(i1)) The dollar amounts specified in clause (i)(II)
shall be reduced by 50 percent if the Commissioner is
also required to make a payment to the institution
with respect to the same individual under an agree-
ment entered into under section 1611(e)(1)(I).

85See Vol. II, Title §552a.
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(ii1) There are authorized to be transferred from the
Federal Old—Age and Survivors Insurance Trust Fund
and the Federal Disability Insurance Trust Fund, as
appropriate, such sums as may be necessary to enable
the Commissioner to make payments to institutions
required by clause (i)(II).

(1v) The Commissioner shall maintain, and shall
provide on a reimbursable basis, information obtained
pursuant to agreements entered into under this para-
graph to any agency administering a Federal or feder-
ally—assisted cash, food, or medical assistance program
for eligibility and other administrative purposes under
such program.

(C)8¢ Notwithstanding the provisions of section 552a of
title 5, United States Code, or any other provision of Fed-
eral or State law (other than section 6103 of the Internal
Revenue Code of 1986 and section 1106(c) of this Act), the
Commissioner shall furnish any Federal, State, or local
law enforcement officer, upon the written request of the of-
ficer, with the current address, Social Security number,
and photograph (if applicable) of any beneficiary under
this title, if the officer furnishes the Commissioner with
the name of the beneficiary, and other identifying informa-
tion as reasonably required by the Commissioner to estab-
lish the unique identity of the beneficiary, and notifies the
Commissioner that—

(1) the beneficiary is described in clause (iv) or (v) of
paragraph (1)(A); and

(ii) the location or apprehension of the beneficiary is
within the officer’s official duties.

(y) Notwithstanding any other provision of law, no monthly bene-
fit under this title shall be payable to any alien in the United
States for any month during which such alien is not lawfully
prelsent in the United States as determined by the Attorney Gen-
eral.

REDUCTION OF INSURANCE BENEFITS

Maximum Benefits

SECc. 203. [42 U.S.C. 403] (a)(1) In the case of an individual
whose primary insurance amount has been computed or recom-
puted under section 215(a)(1) or (4), or section 215(d), as in effect
after December 1978, the total monthly benefits to which bene-
ficiaries may be entitled under section 202 or 223 for a month on
the basis of the wages and self~employment income of such individ-
ual shall, except as provided by paragraphs (3) and (6) (but prior
to any increases resulting from the application of paragraph
(2)(A)((iii)(III) of section 215(1)), be reduced as necessary so as not to
exceed—

(A) 150 percent of such individual’s primary insurance
amount to the extent that it does not exceed the amount
established with respect to this subparagraph by para-
graph (2),

86 P.1.. 108-203, §203(a)(6), added subparagraph (C), effective December 1, 2004.
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(B) 272 percent of such individual’s primary insurance
amount to the extent that it exceeds the amount estab-
lished with respect to subparagraph (A) but does not ex-
ceed the amount established with respect to this subpara-
graph by paragraph (2),

(C) 134 percent of such individual’s primary insurance
amount to the extent that it exceeds the amount estab-
lished with respect to subparagraph (B) but does not ex-
ceed the amount established with respect to this subpara-
graph by paragraph (2), and

(D) 175 percent of such individual’s primary insurance
amount to the extent that it exceeds the amount estab-
lished with respect to subparagraph (C).

Any such amount that is not a multiple of $0.10 shall be decreased
to the next lower multiple of $0.10.

(2)(A) For individuals who initially become eligible for old-
age or disability insurance benefits, or who die (before becom-
ing so eligible for such benefits), in the calendar year 1979, the
amounts established with respect to subparagraphs (A), (B),
and (C) of paragraph (1) shall be $230, $332, and $433, respec-
tively.

(B) For individuals who initially become eligible for old-
age or disability insurance benefits, or who die (before be-
coming so eligible for such benefits), in any calendar year
after 1979, each of the amounts so established shall equal
the product of the corresponding amount established for
the calendar year 1979 by subparagraph (A) of this para-
graph and the quotient obtained under subparagraph
(B)(i) of section 215(a)(1), with such product being round-
ed in the manner prescribed by section 215(a)(1)(B)(iii).

(C) In each calendar year after 1978 the Commissioner
of Social Security shall publish in the Federal Register, on
or before November 1, the formula which (except as pro-
vided in section 215(i)(2)(D)) is to be applicable under this
paragraph to individuals who become eligible for old-age or
disability insurance benefits, or who die (before becoming
eligible for such benefits), in the following calendar year.

(D) A year shall not be counted as the year of an individ-
ual’s death or eligibility for purposes of this paragraph or
paragraph (8) in any case where such individual was enti-
tled to a disability insurance benefit for any of the 12
months immediately preceding the month of such death or
eligibility (but there shall be counted instead the year of
the individual’s eligibility for the disability insurance bene-
fits to which he was entitled during such 12 months).

(3)(A) When an individual who is entitled to benefits on the
basis of the wages and self-employment income of any insured
individual and to whom this subsection applies would (but for
the provisions of section 202(k)(2)(A)) be entitled to child’s in-
surance benefits for a month on the basis of the wages and
self-employment income of one or more other insured individ-
uals, the total monthly benefits to which all beneficiaries are
entitled on the basis of such wages and self-employment in-
come shall not be reduced under this subsection to less than
the smaller of—
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(1) the sum of the maximum amounts of benefits
payable on the basis of the wages and self-employment
income of all such insured individuals, or

(i1) an amount (I) initially equal to the product of
1.75 and the primary insurance amount that would be
computed under section 215(a)(1), for January of the
year determined for purposes of this clause under the
following two sentences, with respect to average in-
dexed monthly earnings equal to one-twelfth of the
contribution and benefit base determined for that year
under section 230, and (II) thereafter increased in ac-
cordance with the provisions of section 215(i)(2)(A)(ii).

The year established for purposes of clause (ii) shall be 1983 or, if
it occurs later with respect to any individual, the year in which oc-
curred the month that the application of the reduction provisions
contained in this subparagraph began with respect to benefits pay-
able on the basis of the wages and self-employment income of the
insured individual. If for any month subsequent to the first month
for which clause (ii) applies (with respect to benefits payable on the
basis of the wages and self-employment income of the insured indi-
vidual) the reduction under this subparagraph ceases to apply,
then the year determined under the preceding sentence shall be re-
determined (for purposes of any subsequent application of this sub-
paragraph with respect to benefits payable on the basis of such
wages and self-employment income) as though this subparagraph
had not been previously applicable.

(B) When two or more persons were entitled (without the
application of section 202(j)(1) and section 223(b)) to
monthly benefits under section 202 or 223 for January
1971 or any prior month on the basis of the wages and
self-employment income of such insured individual and the
provisions of this subsection as in effect for any such
month were applicable in determining the benefit amount
of any persons on the basis of such wages and self-employ-
ment income, the total of benefits for any month after Jan-
uary 1971 shall not be reduced to less than the largest of—

(i) the amount determined under this subsection
without regard to this subparagraph,

(i1) the largest amount which has been determined
for any month under this subsection for persons enti-
tled to monthly benefits on the basis of such insured
individual’s wages and self-employment income, or

(iii) if any persons are entitled to benefits on the
basis of such wages and self-employment income for
the month before the effective month (after September
1972) of a general benefit increase under this title (as
defined in section 215(1)(3)) or a benefit increase under
the provisions of section 215(), an amount equal to
the sum of amounts derived by multiplying the benefit
amount determined under this title (excluding any
part thereof determined under section 202(w)) for the
month before such effective month (including this sub-
section, but without the application of section 222(b),
section 202(q), and subsections (b), (¢), and (d) of this
section), for each such person for such month, by a
percentage equal to the percentage of the increase pro-
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vided under such benefit increase (with any such in-
creased amount which is not a multiple of $0.10 being
rounded to the next lower multiple of $0.10);
but in any such case (I) subparagraph (A) of this paragraph shall
not be applied to such total of benefits after the application of
clause (ii) or (iii), and (II) if section 202(k)(2)(A) was applicable in
the case of any such benefits for a month, and ceases to apply for
a month after such month, the provisions of clause (ii) or (ii1) shall
be applied, for and after the month in which section 202(k)(2)(A)
ceases to apply, as though subparagraph (A) of this paragraph had
not been applicable to such total of benefits for the last month for
which clause (ii) or (iii) was applicable.
(C) When any of such individuals is entitled to monthly
benefits as a divorced spouse under section 202(b) or (c) or
as a surviving divorced spouse under section 202(e) or (f)
for any month, the benefit to which he or she is entitled
on the basis of the wages and self-employment income of
such insured individual for such month shall be deter-
mined without regard to this subsection, and the benefits
of all other individuals who are entitled for such month to
monthly benefits under section 202 on the wages and self-
employment income of such insured individual shall be de-
termined as if no such divorced spouse or surviving di-
vorced spouse were entitled to benefits for such month.
(D) In any case in which—

(i) two or more individuals are entitled to monthly
benefits for the same month as a spouse under sub-
section (b) or (c) of section 202, or as a surviving
spouse under subsection (e), (f), or (g) of section 202,

(i1) at least one of such individuals is entitled by
reason of subparagraph (A)ii) or (B) of section
216(h)(1), and

(iii) such entitlements are based on the wages and
sellf—employment income of the same insured individ-
ual,

the benefit of the entitled individual whose entitlement is based on
a valid marriage (as determined without regard to subparagraphs
(A)(i) and (B) of section 216(h)(1)) to such insured individual shall,
for such month and all months thereafter, be determined without
regard to this subsection, and the benefits of all other individuals
who are entitled, for such month or any month thereafter, to
monthly benefits under section 202 based on the wages and self-
employment income of such insured individual shall be determined
as if }S1HCh entitled individual were not entitled to benefits for such
month.

(4) In any case in which benefits are reduced pursuant to the
provisions of this subsection, the reduction shall be made after
any deductions under this section and after any deductions
under section 222(b). Notwithstanding the preceding sentence,
any reduction under this subsection in the case of an individ-
ual who is entitled to a benefit under subsection (b), (¢), (d),
(e), (f), (g), or (h) of section 202 for any month on the basis of
the same wages and self-employment income as another per-
son—

(A) who also is entitled to a benefit under subsection (b),
(c), (d), (e), (D), (g), or (h) of section 202 for such month,
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(B) who does not live in the same household as such in-
dividual, and

(C) whose benefit for such month is suspended (in whole
or in part) pursuant to subsection (h)(3) of this section,

shall be made before the suspension under subsection (h)(3). When-
ever a reduction is made under this subsection in the total of
monthly benefits to which individuals are entitled for any month
on the basis of the wages and self-employment income of an in-
sured individual, each such benefit other than the old-age or dis-
ability insurance benefit shall be proportionately decreased.

(5) Notwithstanding any other provision of law, when—

(A) two or more persons are entitled to monthly benefits
for a particular month on the basis of the wages and self-
employment income of an insured individual and (for such
particular month) the provisions of this subsection are ap-
plicable to such monthly benefits, and

(B) such individual’s primary insurance amount is in-
creased for the following month under any provision of this
title,

then the total of monthly benefits for all persons on the basis of
such wages and self-employment income for such particular month,
as determined under the provisions of this subsection, shall for
purposes of determining the total monthly benefits for all persons
on the basis of such wages and self-employment income for months
subsequent to such particular month be considered to have been in-
creased by the smallest amount that would have been required in
order to assure that the total of monthly benefits payable on the
basis of such wages and self-employment income for any such sub-
sequent month will not be less (after the application of the other
provisions of this subsection and section 202(q)) than the total of
monthly benefits (after the application of the other provisions of
this subsection and section 202(q)) payable on the basis of such
wages and self-employment income for such particular month.

(6) Notwithstanding any of the preceding provisions of this
subsection other than paragraphs (3)(A), (3)(C), (3XD), (4), and
(5) (but subject to section 215@i)(2)(A)(ii)), the total monthly
benefits to which beneficiaries may be entitled under sections
202 and 223 for any month on the basis of the wages and self-
employment income of an individual entitled to disability in-
surance benefits shall be reduced (before the application of sec-
tion 224) to the smaller of—

(A) 85 percent of such individual’s average indexed
monthly earnings (or 100 percent of his primary insurance
amount, if larger), or

(B) 150 percent of such individual’s primary insurance
amount.

(7) In the case of any individual who is entitled for any
month to benefits based upon the primary insurance amounts
of two or more insured individuals, one or more of which pri-
mary insurance amounts were determined under section 215(a)
or 215(d) as in effect (without regard to the table contained
therein) prior to January 1979 and one or more of which pri-
mary insurance amounts were determined under section
215(a)(1) or (4), or section 215(d), as in effect after December
1978, the total benefits payable to that individual and all other
individuals entitled to benefits for that month based upon
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those primary insurance amounts shall be reduced to an
amount equal to the amount determined in accordance with
the provisions of paragraph (3)(A)(ii) of this subsection, except
that for this purpose the references to subparagraph (A) in the
last two sentences of paragraph (3)(A) shall be deemed to be
references to paragraph (7).

(8) Subject to paragraph (7) and except as otherwise provided
in paragraph (10)(C), this subsection as in effect in December
1978 shall remain in effect with respect to a primary insurance
amount computed under section 215(a) or (d), as in effect
(without regard to the table contained therein) in December
1978 and as amended by section 5117 of the Omnibus Budget
Reconciliation Act of 1990,87 except that a primary insurance
amount so computed with respect to an individual who first be-
comes eligible for an old-age or disability insurance benefit, or
dies (before becoming eligible for such a benefit), after Decem-
ber 1978, shall instead be governed by this section as in effect
after December 1978. For purposes of the preceding sentence,
the phrase “rounded to the next higher multiple of $0.10”, as
it appeared in subsection (a)(2)(C) of this section as in effect
in December 1978, shall be deemed to read “rounded to the
next lower multiple of $0.10”.

(9) When—

(A) one or more persons were entitled (without the appli-
cation of section 202(j)(1)) to monthly benefits under sec-
tion 202 for May 1978 on the basis of the wages and self-
employment income of an individual,

(B) the benefit of at least one such person for June 1978
is increased by reason of the amendments made by section
204 of the Social Security Amendments of 1977 88; and

(C) the total amount of benefits to which all such per-
sons are entitled under such section 202 are reduced under
the provisions of this subsection (or would be so reduced
except for the first sentence of section 203(a)(4)),

then the amount of the benefit to which each such person is enti-
tled for months after May 1978 shall be increased (after such re-
ductions are made under this subsection) to the amount such bene-
fits would have been if the benefit of the person or persons referred
to in subparagraph (B) had not been so increased.

(10)(A) Subject to subparagraphs (B) and (C)—

(i) the total monthly benefits to which beneficiaries
may be entitled under sections 202 and 223 for a
month on the basis of the wages and self-employment
income of an individual whose primary insurance
amount is computed under section 215(a)(2)(B)(i) shall
equal the total monthly benefits which were author-
ized by this section with respect to such individual’s
primary insurance amount for the last month of his
prior entitlement to disability insurance benefits, in-
creased for this purpose by the general benefit in-
creases and other increases under section 215(i) that
would have applied to such total monthly benefits had
the individual remained entitled to disability insur-

87P.L. 101-508.
88P.L. 95-216.
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ance benefits until the month in which he became en-
titled to old-age insurance benefits or reentitled to dis-
ability insurance benefits or died, and

(i1) the total monthly benefits to which beneficiaries
ay be entitled under sections 202 and 223 for a month
on the basis of the wages and self-employment income
of an individual whose primary insurance amount is
computed under section 215(a)(2)(C) shall equal the
total monthly benefits which were authorized by this
section with respect to such individual’s primary in-
surance amount for the last month of his prior entitle-
ment to disability insurance benefits.

(B) In any case in which—

(1) the total monthly benefits with respect to such in-
dividual’s primary insurance amount for the last
month of his prior entitlement to disability insurance
benefits was computed under paragraph (6), and

(i1) the individual’s primary insurance amount is
computed under subparagraph (B)(i) or (C) of section
215(a)(2) by reason of the individual’s entitlement to
old-age insurance benefits or death,

the total monthly benefits shall equal the total monthly benefits
that would have been authorized with respect to the primary insur-
ance amount for the last month of his prior entitlement to disabil-
ity insurance benefits if such total monthly benefits had been com-
puted without regard to paragraph (6).
(C) This paragraph shall apply before the application of
paragraph (3)(A), and before the application of section
203(a)(1) of this Act as in effect in December 1978.

Deductions on Account of Work

(b)(1) Deductions, in such amounts and at such time or times as
the Commissioner of Social Security shall determine, shall be made
from any payment or payments under this title to which an indi-
vidual is entitled, and from any payment or payments to which any
other persons are entitled on the basis of such individual’s wages
and 1self-employment income, until the total of such deductions
equals—

(A) such individual’s benefit or benefits under section
202 for any month, and
(B) if such individual was entitled to old-age insurance
benefits under section 202(a) for such month, the benefit
or benefits of all other persons for such month under sec-
tion 202 based on such individual’s wages and self-employ-
ment income,
if for such month he is charged with excess earnings, under the
provisions of subsection (f) of this section, equal to the total of ben-
efits referred to in clauses (A) and (B). If the excess earnings so
charged are less than such total of benefits, such deductions with
respect to such month shall be equal only to the amount of such
excess earnings. If a child who has attained the age of 18 and is
entitled to child’s insurance benefits, or a person who is entitled to
mother’s or father’s insurance benefits, is married to an individual
entitled to old-age insurance benefits under section 202(a), such
child or such person, as the case may be, shall, for the purposes
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of this subsection and subsection (f), be deemed to be entitled to
such benefits on the basis of the wages and self-employment in-
come of such individual entitled to old-age insurance benefits. If a
deduction has already been made under this subsection with re-
spect to a person’s benefit or benefits under section 202 for a
month, he shall be deemed entitled to payments under such section
for such month for purposes of further deductions under this sub-
section, and for purposes of charging of each person’s excess earn-
ings under subsection (f), only to the extent of the total of his bene-
fits remaining after such earlier deductions have been made. For
purposes of this subsection and subsection (f)—

(i) an individual shall be deemed to be entitled to
payments under section 202 equal to the amount of
the benefit or benefits to which he is entitled under
such section after the application of subsection (a) of
this section, but without the application of the first
sentence of paragraph (4) thereof; and

(i1) if a deduction is made with respect to an individ-
ual’s benefit or benefits under section 202 because of
the occurrence in any month of an event specified in
subsection (c¢) or (d) of this section or in section 222(b),
such individual shall not be considered to be entitled
to any benefits under such section 202 for such month.

(2)(A) Except as provided in subparagraph (B), in any case
in which—

(1) any of the other persons referred to in paragraph
(1)(B) is entitled to monthly benefits as a divorced
spouse under section 202(b) or (c¢) for any month, and

(i1) such person has been divorced for not less than
2 years,

the benefit to which he or she is entitled on the basis of the wages
and self-employment income of the individual referred to in para-
graph (1) for such month shall be determined without regard to de-
ductions under this subsection as a result of excess earnings of
such individual, and the benefits of all other individuals who are
entitled for such month to monthly benefits under section 202 on
the basis of the wages and self-employment income of such individ-
ual referred to in paragraph (1) shall be determined as if no such
divorced spouse were entitled to benefits for such month.

(B) Clause (ii) of subparagraph (A) shall not apply with
respect to any divorced spouse in any case in which the in-
dividual referred to in paragraph (1) became entitled to
old-age insurance benefits under section 202(a) before the
date of the divorce.

Deductions on Account of Noncovered Work Outside the United
States or Failure to Have Child in Care

(¢) Deductions, in such amounts and at such time or times as the
Commissioner of Social Security shall determine, shall be made
from any payment or payments under this title to which an indi-
vidual is entitled, until the total of such deductions equals such in-
dividual’s benefits or benefit under section 202 for any month—

(1) in which such individual is under retirement age (as de-
fined in section 216(1)) and for more than forty-five hours of
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which such individual engaged in noncovered remunerative ac-
tivity outside the United States;

(2) in which such individual, if a wife or husband under re-
tirement age (as defined in section 216(1)) entitled to a wife’s
or husband’s insurance benefit, did not have in his or her care
(individually or jointly with his or her spouse) a child of such
spouse entitled to a child’s insurance benefit and such wife’s or
husband’s insurance benefit for such month was not reduced
under the provisions of section 202(q);

(3) in which such individual, if a widow or widower entitled
to a mother’s or father’s insurance benefit, did not have in his
or her care a child of his or her deceased spouse entitled to a
child’s insurance benefit; or

(4) in which such an individual, if a surviving divorced moth-
er or father entitled to a mother’s or father’s insurance benefit,
did not have in his or her care a child of his or her deceased
former spouse who (A) is his or her son, daughter, or legally
adopted child and (B) is entitled to a child’s insurance benefit
on the basis of the wages and self-employment income of such
deceased former spouse.

For purposes of paragraphs (2), (3), and (4) of this subsection, a
child shall not be considered to be entitled to a child’s insurance
benefit for any month in which paragraph (1) of section 202(s) ap-
plies or an event specified in section 222(b) occurs with respect to
such child. Subject to paragraph (3) of such section 202(s), no de-
duction shall be made under this subsection from any child’s insur-
ance benefit for the month in which the child entitled to such bene-
fit attained the age of eighteen or any subsequent month; nor shall
any deduction be made under this subsection from any widow’s or
widower’s insurance benefit if the widow, surviving divorced wife,
widower, or surviving divorced husband involved became entitled
to such benefit prior to attaining age 60.

Deductions From Dependents’ Benefits on Account of Noncovered
Work Outside the United States by Old—Age Insurance Beneficiary

(d)(1)(A) Deductions shall be made from any wife’s, husband’s, or
child’s insurance benefit, based on the wages and self-employment
income of an individual entitled to old—age insurance benefits, to
which a wife, divorced wife, husband, divorced husband, or child is
entitled, until the total of such deductions equals such wife’s, hus-
band’s, or child’s insurance benefit or benefits under section 202 for
any month in which such individual is under retirement age (as de-
fined in section 216(1)) and for more than forty—five hours of which
such individual engaged in noncovered remunerative activity out-
side the United States.

(B)i) Except as provided in clause (ii), in any case in
which—

(I) a divorced spouse is entitled to monthly
ber&eﬁts under section 202(b) or (c¢) for any month,
an

(IT) such divorced spouse has been divorced for
not less than 2 years,

the benefit to which he or she is entitled for such month on the
basis of the wages and self-employment income of the individual
entitled to old-age insurance benefits referred to in subparagraph
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(A) shall be determined without regard to deductions under this
paragraph as a result of excess earnings of such individual, and the
benefits of all other individuals who are entitled for such month to
monthly benefits under section 202 on the basis of the wages and
self-employment income of such individual referred to in subpara-
graph (A) shall be determined as if no such divorced spouse were
entitled to benefits for such month.

(i1) Subclause (II) of clause (i) shall not apply with
respect to any divorced spouse in any case in which
the individual entitled to old-age insurance benefits
referred to in subparagraph (A) became entitled to
such benefits before the date of the divorce.

(2) Deductions shall be made from any child’s insurance ben-
efit to which a child who has attained the age of eighteen is
entitled, or from any mother’s or father’s insurance benefit to
which a person is entitled, until the total of such deductions
equals such child’s insurance benefit or benefits or mother’s or
father’s insurance benefit or benefits under section 202 for any
month in which such child or person entitled to mother’s or fa-
ther’s insurance benefits is married to an individual under re-
tirement age (as defined in section 216(1)), who is entitled to
old-age insurance benefits and for more than forty-five hours
of which such individual engaged in noncovered remunerative
activity outside the United States.

Occurrence of More Than One Event

(e) If more than one of the events specified in subsections (¢) and
(d) and section 222(b) occurs in any one month which would occa-
sion deductions equal to a benefit for such month, only an amount
equal to such benefit shall be deducted.

Months to Which Earnings Are Charged

(f) For purposes of subsection (b)—

(1) The amount of an individual’s excess earnings (as defined
in paragraph (3)) shall be charged to months as follows: There
shall be charged to the first month of such taxable year an
amount of his excess earnings equal to the sum of the pay-
ments to which he and all other persons (excluding divorced
spouses referred to in subsection (b)(2)) are entitled for such
month under section 202 on the basis of his wages and self-em-
ployment income (or the total of his excess earnings if such ex-
cess earnings are less than such sum), and the balance, if any,
of such excess earnings shall be charged to each succeeding
month in such year to the extent, in the case of each such
month, of the sum of the payments to which such individual
and all such other persons are entitled for such month under
section 202 on the basis of his wages and self-employment in-
come, until the total of such excess has been so charged. Where
an individual is entitled to benefits under section 202(a) and
other persons (excluding divorced spouses referred to in sub-
section (b)(2)) are entitled to benefits under section 202(b), (c¢),
or (d) on the basis of the wages and self-employment income
of such individual, the excess earnings of such individual for
any taxable year shall be charged in accordance with the provi-
sions of this subsection before the excess earnings of such per-
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sons for a taxable year are charged to months in such individ-
ual’s taxable year. Notwithstanding the preceding provisions of
this paragraph but subject to section 202(s), no part of the ex-
cess earnings of an individual shall be charged to any month
(A) for which such individual was not entitled to a benefit
under this title, (B) in which such individual was at or above
retirement age (as defined in section 216(1)), (C) in which such
individual, if a child entitled to child’s insurance benefits, has
attained the age of 18, (D) for which such individual is entitled
to widow’s or widower’s insurance benefits if such individual
became so entitled prior to attaining age 60, (E) in which such
individual did not engage in self-employment and did not
render services for wages (determined as provided in para-
graph (5) of this subsection) of more than the applicable ex-
empt amount as determined under paragraph (8), if such
month is in the taxable year in which occurs the first month
after December 1977 that is both (i) a month for which the in-
dividual is entitled to benefits under subsection (a), (b), (¢), (d),
(e), (f), (g), or (h) of section 202 (without having been entitled
for the preceding month to a benefit under any other of such
subsections), and (ii) a month in which the individual did not
engage in self-employment and did not render services for
wages (determined as provided in paragraph (5)) of more than
the applicable exempt amount as determined under paragraph
(8), or (F) in which such individual did not engage in self-em-
ployment and did not render services for wages (determined as
provided in paragraph (5) of this subsection) of more than the
applicable exempt amount as determined under paragraph (8),
in the case of an individual entitled to benefits under section
202(b) or (c) (but only by reason of having a child in his or her
care within the meaning of paragraph (1)(B) of subsection (b)
or (¢), as may be applicable) or under section 202(d) or (g), if
such month is in a year in which such entitlement ends for a
reason other than the death of such individual, and such indi-
vidual is not entitled to any benefits under this title for the
month following the month during which such entitlement
under section 202(b), (d), or (g) ended.

(2) As used in paragraph (1), the term “first month of such
taxable year” means the earliest month in such year to which
the charging of excess earnings described in such paragraph is
not prohibited by the application of clauses (A), (B), (C), (D),
(E), and (F) thereof.

(3) For purposes of paragraph (1) and subsection (h), an indi-
vidual’s excess earnings for a taxable year shall be 33 Y5 per-
cent of his earnings for such year in excess of the product of
the applicable exempt amount as determined under paragraph
(8) in the case of an individual who has attained (or, but for
the individual’s death, would have attained) retirement age (as
defined in section 216(1)) before the close of such taxable year,
or 50 percent of his earnings for such year in excess of such
product in the case of any other individual, multiplied by the
number of months in such year, except that, in determining an
individual’s excess earnings for the taxable year in which he
attains retirement age (as defined in section 216(1)), there shall
be excluded any earnings of such individual for the month in
which he attains such age and any subsequent month (with
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any net earnings or net loss from self-employment in such year
being prorated in an equitable manner under regulations of the
Commissioner of Social Security). For purposes of the preced-
ing sentence, notwithstanding section 211(e), the number of
months in the taxable year in which an individual dies shall
be 12. The excess earnings as derived under the first sentence
of this paragraph, if not a multiple of $1, shall be reduced to
the next lower multiple of $1.

(4) For purposes of clause (E) of paragraph (1)—

(A) An individual will be presumed, with respect to any
month, to have been engaged in self-employment in such
month until it is shown to the satisfaction of the Commis-
sioner of Social Security that such individual rendered no
substantial services in such month with respect to any
trade or business the net income or loss of which is includ-
ible in computing (as provided in paragraph (5) of this sub-
section) his net earnings or net loss from self-employment
for any taxable year. The Commissioner of Social Security
shall by regulations prescribe the methods and criteria for
determining whether or not an individual has rendered
substantial services with respect to any trade or business.

(B) An individual will be presumed, with respect to any
month, to have rendered services for wages (determined as
provided in paragraph (5) of this subsection) of more than
the applicable exempt amount as determined under para-
graph (8) until it is shown to the satisfaction of the Com-
missioner of Social Security that such individual did not
render such services in such month for more than such
amount.

(5)(A) An individual’s earnings for a taxable year shall be (i)
the sum of his wages for services rendered in such year and
his net earnings from self-employment for such year, minus (ii)
any net loss from self-employment for such year.

(B) For purposes of this section—

(i) an individual’s net earnings from self-employ-
ment for any taxable year shall be determined as pro-
vided in section 211, except that paragraphs (1), (4),
and (5) of section 211(c) shall not apply and the gross
income shall be computed by excluding the amounts
provided by subparagraph (D), and

(i1) an individual’s net loss from self-employment for
any taxable year is the excess of the deductions (plus
his distributive share of loss described in section
702(a)(8) of the Internal Revenue Code of 19868°
taken into account under clause (i) over the gross in-
come (plus his distributive share of income so de-
scribed) taken into account under clause (i).

(C) For purposes of this subsection, an individual’s
wages shall be computed without regard to the limitations
as to amounts of remuneration specified in paragraphs (1),
(6)(B), (6)(C), (7)B), and (8) of section 209(a); and in mak-
ing such computation services which do not constitute em-
ployment as defined in section 210, performed within the
United States by the individual as an employee or per-

89 See Vol. II, P.L. 83-591, §702(a)(8).
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formed outside the United States in the active military or
naval service of the United States, shall be deemed to be
employment as so defined if the remuneration for such
services is not includible in computing his net earnings or
net loss from self-employment. The term “wages” does not
include—

(1) the amount of any payment made to, or on behalf
of, an employee or any of his dependents (including
any amount paid by an employer for insurance or an-
nuities, or into a fund, to provide for any such pay-
ment) on account of retirement, or

(i1) any payment or series of payments by an em-
ployer to an employee or any of his dependents upon
or after the termination of the employee’s employment
relationship because of retirement after attaining an
age specified in a plan referred to in section
209(a)(11)(B) or in a pension plan of the employer.

(D) In the case of—

(1) an individual who has attained retirement age
(as defined in section 216(1)) on or before the last day
of the taxable year, and who shows to the satisfaction
of the Commissioner of Social Security that he or she
is receiving royalties attributable to a copyright or
patent obtained before the taxable year in which he or
she attained such age and that the property to which
the copyright or patent relates was created by his or
her own personal efforts, or

(i) an individual who has become entitled to insur-
ance benefits under this title, other than benefits
under section 223 or benefits payable under section
202(d) by reason of being under a disability, and who
shows to the satisfaction of the Commissioner of Social
Security that he or she is receiving, in a year after his
or her initial year of entitlement to such benefits, any
other income not attributable to services performed
after the month in which he or she initially became
entitled to such benefits,

there shall be excluded from gross income any such royalties
or other income.

(E) For purposes of this section, any individual’s net
earnings from self-employment which result from or are
attributable to the performance of services by such individ-
ual as a director of a corporation during any taxable year
shall be deemed to have been derived (and received) by
such individual in that year, at the time the services were
performed, regardless of when the income, on which the
computation of such net earnings from self-employment is
based, is actually paid to or received by such individual
(unless such income was actually paid and received prior
to that year).

(6) For purposes of this subsection, wages (determined as
provided in paragraph (5)(C)) which, according to reports re-
ceived by the Commissioner of Social Security, are paid to an
individual during a taxable year shall be presumed to have
been paid to him for services performed in such year until it
is shown to the satisfaction of the Commissioner of Social Se-
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curity that they were paid for services performed in another
taxable year. If such reports with respect to an individual show
his wages for a calendar year, such individual’s taxable year
shall be presumed to be a calendar year for purposes of this
subsection until it is shown to the satisfaction of the Commis-
sioner of Social Security that his taxable year is not a calendar
year.

(7) Where an individual’s excess earnings are charged to a
month and the excess earnings so charged are less than the
total of the payments (without regard to such charging) to
which all persons (excluding divorced spouses referred to in
subsection (b)(2)) are entitled under section 202 for such month
on the basis of his wages and self-employment income, the dif-
ference between such total and the excess so charged to such
month shall be paid (if it is otherwise payable under this title)
to such individual and other persons in the proportion that the
benefit to which each of them is entitled (without regard to
such charging, without the application of section 202(k)(3), and
prior to the application of section 203(a)) bears to the total of
the benefits to which all of them are entitled.

(8)(A) Whenever the Commissioner of Social Security pursu-
ant to section 215(1) increases benefits effective with the month
of December following a cost-of-living computation quarter he
shall also determine and publish in the Federal Register on or
before November 1 of the calendar year in which such quarter
occurs the new exempt amounts (separately stated for individ-
uals described in subparagraph (D) and for other individuals)
which are to be applicable (unless prevented from becoming ef-
fective by subparagraph (C)) with respect to taxable years end-
ing in (or with the close of) the calendar year after the cal-
endar year in which such benefit increase is effective (or, in
the case of an individual who dies during the calendar year
after the calendar year in which the benefit increase is effec-
tive, with respect to such individual’s taxable year which ends,
upon his death, during such year).

(B) Except as otherwise provided in subparagraph (D),
the exempt amount which is applicable to individuals de-
scribed in such subparagraph and the exempt amount
which is applicable to other individuals, for each month of
a particular taxable year, shall each be whichever of the
following is the larger—

(i) the corresponding exempt amount which is in ef-
fect with respect to months in the taxable year in
which the determination under subparagraph (A) is
made, or

(ii) the product of the corresponding exempt amount
which is in effect with respect to months in the tax-
able year ending after 2001 and before 2003 (with re-
spect to individuals described in subparagraph (D)) or
the taxable year ending after 1993 and before 1995
(with respect to other individuals), and the ratio of—

(I) the national average wage index (as defined
in section 209(k)(1)) for the calendar year before
the calendar year in which the determination
under subparagraph (A) is made, to
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(IT) the national average wage index (as so
defined) for 2000 (with respect to individuals
described in subparagraph (D)) or 1992 (with
respect to other individuals),

with such product, if not a multiple of $10, being rounded to
the next higher multiple of $10 where such product is a mul-
tiple of $5 but not of $10 and to the nearest multiple of $10
in any other case. Whenever the Commissioner of Social Secu-
rity determines that an exempt amount is to be increased in
any year under this paragraph, he shall notify the House Com-
mittee on Ways and Means and the Senate Committee on Fi-
nance within 30 days after the close of the base quarter (as de-
fined in section 215(i)(1)(A)) in such year of the estimated
amount of such increase, indicating the new exempt amount,
the actuarial estimates of the effect of the increase, and the ac-
tuarial assumptions and methodology used in preparing such
estimates.

(C) Notwithstanding the determination of a new exempt
amount by the Commissioner of Social Security under sub-
paragraph (A) (and notwithstanding any publication there-
of under such subparagraph or any notification thereof
under the last sentence of subparagraph (B)), such new ex-
empt amount shall not take effect pursuant thereto if dur-
ing the calendar year in which such determination is made
a law increasing the exempt amount is enacted.

(D) Notwithstanding any other provision of this sub-
section, the exempt amount which is applicable to an indi-
vidual who has attained retirement age (as defined in sec-
tion 216(1)) before the close of the taxable year involved
shall be—

(1) for each month of any taxable year ending after
1995 and before 1997, $1,041.66 25 ,

(i1) for each month of any taxable year ending after
1996 and before 1998, $1,125.00,

(iii) for each month of any taxable year ending after
1997 and before 1999, $1,208.33 V5 ,

(iv) for each month of any taxable year ending after
1998 and before 2000, $1,291.66 25 ,

(v) for each month of any taxable year ending after
1999 and before 2001, $1,416.66 25 ,

(vi) for each month of any taxable year ending after
2000 and before 2002, $2,083.33 V5 ,

(vii) for each month of any taxable year ending after
2001 and before 2003, $2,500.00.

(E) Notwithstanding subparagraph (D), no deductions in
benefits shall be made under subsection (b) with respect to
the earnings of any individual in any month beginning
with the month in which the individual attains retirement
age (as defined in section 216(1)).

(9) For purposes of paragraphs (3), (5)(D)(i), (8)(D), and
(8)(E), the term “retirement age (as defined in section 216(1))”,
with respect to any individual entitled to monthly insurance
benefits under section 202, means the retirement age (as so de-
fined) which is applicable in the case of old-age insurance bene-
fits, regardless of whether or not the particular benefits to
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which the individual is entitled (or the only such benefits) are
old-age insurance benefits.

Penalty for Failure To Report Certain Events

(g) Any individual in receipt of benefits subject to deduction
under subsection (c), (or who is in receipt of such benefits on behalf
of another individual), because of the occurrence of an event speci-
fied therein, who fails to report such occurrence to the Commis-
sioner of Social Security prior to the receipt and acceptance of an
insurance benefit for the second month following the month in
which such event occurred, shall suffer deductions in addition to
those imposed under subsection (c) as follows:

(1) if such failure is the first one with respect to which an
additional deduction is imposed by this subsection, such addi-
tional deduction shall be equal to his benefit or benefits for the
first month of the period for which there is a failure to report
even though such failure is with respect to more than one
month;

(2) if such failure is the second one with respect to which an
additional deduction is imposed by this subsection, such addi-
tional deduction shall be equal to two times his benefit or ben-
efits for the first month of the period for which there is a fail-
ure to report even though such failure is with respect to more
than two months; and

(3) if such failure is the third or a subsequent one for which
an additional deduction is imposed under this subsection, such
additional deduction shall be equal to three times his benefit
or benefits for the first month of the period for which there is
a failure to report even though the failure to report is with re-
spect to more than three months;

except that the number of additional deductions required by this
subsection shall not exceed the number of months in the period for
which there is a failure to report. As used in this subsection, the
term “period for which there is a failure to report” with respect to
any individual means the period for which such individual received
and accepted insurance benefits under section 202 without making
a timely report and for which deductions are required under sub-
section (c).

Report of Earnings to Commissioner of Social Security

(h)(1)(A) If an individual is entitled to any monthly insurance
benefit under section 202 during any taxable year in which he has
earnings or wages, as computed pursuant to paragraph (5) of sub-
section (f), in excess of the product of the applicable exempt
amount as determined under subsection (f)(8) times the number of
months in such year, such individual (or the individual who is in
receipt of such benefit on his behalf) shall make a report to the
Commissioner of Social Security of his earnings (or wages) for such
taxable year. Such report shall be made on or before the fifteenth
day of the fourth month following the close of such year, and shall
contain such information and be made in such manner as the Com-
missioner of Social Security may by regulations prescribe. Such re-
port need not be made for any taxable year—
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(1) beginning with or after the month in which such
individual attained retirement age (as defined in sec-
tion 216(1)), or

(i1) if benefit payments for all months (in such tax-
able year) in which such individual is under retire-
ment age (as defined in section 216(1)) have been sus-
pended under the provisions of the first sentence of
paragraph (3) of this subsection, unless—

(I) such individual is entitled to benefits under
subsection (b), (c), (d), (e), (f), (g), or (h) of section
202,

(IT) such benefits are reduced under subsection
(a) of this section for any month in such taxable
year, and

(ITT) in any such month there is another person
who also is entitled to benefits under subsection
(b), (c), (d), (e), (D), (g), or (h) of section 202 on the
basis of the same wages and self-employment
income and who does not live in the same
household as such individual.

The Commissioner of Social Security may grant a reasonable exten-
sion of time for making the report of earnings required in this
paragraph if the Commissioner finds that there is valid reason for

a delay,
months.

but in no case may the period be extended more than four

(B) If the benefit payments of an individual have been
suspended for all months in any taxable year under the
provisions of the first sentence of paragraph (3) of this sub-
section, no benefit payment shall be made to such individ-
ual for any such month in such taxable year after the expi-
ration of the period of three years, three months, and fif-
teen days following the close of such taxable year unless
within such period the individual, or some other person en-
titled to benefits under this title on the basis of the same
wages and self-employment income, files with the Commis-
sioner of Social Security information showing that a bene-
fit for such month is payable to such individual.

(2) If an individual fails to make a report required under
paragraph (1), within the time prescribed by or in accordance
with such paragraph, for any taxable year and any deduction
is imposed under subsection (b) by reason of his earnings for
such year, he shall suffer additional deductions as follows:

(A) if such failure is the first one with respect to which
an additional deduction is imposed under this paragraph,
such additional deduction shall be equal to his benefit or
benefits for the last month of such year for which he was
entitled to a benefit under section 202, except that if the
deduction imposed under subsection (b) by reason of his
earnings for such year is less than the amount of his bene-
fit (or benefits) for the last month of such year for which
he was entitled to a benefit under section 202, the addi-
tional deduction shall be equal to the amount of the deduc-
tion imposed under subsection (b) but not less than $10;

(B) if such failure is the second one for which an addi-
tional deduction is imposed under this paragraph, such ad-
ditional deduction shall be equal to two times his benefit
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or benefits for the last month of such year for which he
was entitled to a benefit under section 202;

(C) if such failure is the third or a subsequent one for
which an additional deduction is imposed under this para-
graph, such additional deduction shall be equal to three
times his benefit or benefits for the last month of such
year for which he was entitled to a benefit under section
202;

except that the number of the additional deductions required by
this paragraph with respect to a failure to report earnings for a
taxable year shall not exceed the number of months in such year
for which such individual received and accepted insurance benefits
under section 202 and for which deductions are imposed under sub-
section (b) by reason of his earnings. In determining whether a fail-
ure to report earnings is the first or a subsequent failure for any
individual, all taxable years ending prior to the imposition of the
first additional deduction under this paragraph, other than the lat-
est one of such years, shall be disregarded.

(3) If the Commissioner of Social Security determines, on the
basis of information obtained by or submitted to him, that it
may reasonably be expected that an individual entitled to ben-
efits under section 202 for any taxable year will suffer deduc-
tions imposed under subsection (b) by reason of his earnings
for such year, the Commissioner of Social Security may, before
the close of such taxable year, suspend the total or less than
the total payment for each month in such year (or for only such
months as the Commissioner of Social Security may specify) of
the benefits payable on the basis of such individual’s wages
and self-employment income; and such suspension shall remain
in effect with respect to the benefits for any month until the
Commissioner of Social Security has determined whether or
not any deduction is imposed for such month under subsection
(b). The Commissioner of Social Security is authorized, before
the close of the taxable year of an individual entitled to bene-
fits during such year, to request of such individual that he
make, at such time or times as the Commissioner of Social Se-
curity may specify, a declaration of his estimated earnings for
the taxable year and that he furnish to the Commissioner of
Social Security such other information with respect to such
earnings as the Commissioner of Social Security may specify.
A failure by such individual to comply with any such request
shall in itself constitute justification for a determination under
this paragraph that it may reasonably be expected that the in-
dividual will suffer deductions imposed under subsection (b) by
reason of his earnings for such year. If, after the close of a tax-
able year of an individual entitled to benefits under section 202
for such year, the Commissioner of Social Security requests
such individual to furnish a report of his earnings (as com-
puted pursuant to paragraph (5) of subsection (f)) for such tax-
able year or any other information with respect to such earn-
ings which the Commissioner of Social Security may specify,
and the individual fails to comply with such request, such fail-
ure shall in itself constitute justification for a determination
that such individual’s benefits are subject to deductions under
subsection (b) for each month in such taxable year (or only for
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such months thereof as the Commissioner of Social Security
may specify) by reason of his earnings for such year.

(4) The Commissioner of Social Security shall develop and
implement procedures in accordance with this subsection to
avoid paying more than the correct amount of benefits to any
individual under this title as a result of such individual’s fail-
ure to file a correct report or estimate of earnings or wages.
Such procedures may include identifying categories of individ-
uals who are likely to be paid more than the correct amount
of benefits and requesting that they estimate their earnings or
wages more frequently than other persons subject to deduc-
tions under this section on account of earnings or wages.

(1) [Repealed. °°]

Attainment of Retirement Age

(j) For the purposes of this section, an individual shall be consid-
ered as having attained retirement age (as defined in section
216(1)) during the entire month in which he attains such age.

Noncovered Remunerative Activity Outside the United States

(k) An individual shall be considered to be engaged in noncovered
remunerative activity outside the United States if he performs
services outside the United States as an employee and such serv-
ices do not constitute employment as defined in section 210 and are
not performed in the active military or naval service of the United
States, or if he carries on a trade or business outside the United
States (other than the performance of service as an employee) the
net income or loss of which (1) is not includible in computing his
net earnings from self-employment for a taxable year and (2) would
not be excluded from net earnings from self-employment, if carried
on in the United States, by any of the numbered paragraphs of sec-
tion 211(a). When used in the preceding sentence with respect to
a trade or business (other than the performance of service as an
employee), the term “United States” does not include the Common-
wealth of Puerto Rico, the Virgin Islands, Guam, or American
Samoa in the case of an alien who is not a resident of the United
States (including the Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, and American Samoa); and the term “trade or busi-
ness” shall have the same meaning as when used in section 162 of
the Internal Revenue Code of 1986 1.

Good Cause for Failure To Make Reports Required

(1) The failure of an individual to make any report required by
subsection (g) or (h)(1)(A) within the time prescribed therein shall
not be regarded as such a failure if it is shown to the satisfaction
of the Commissioner of Social Security that he had good cause for
failing to make such report within such time. The determination of
what constitutes good cause for purposes of this subsection shall be
made in accordance with regulations of the Commissioner of Social
Security, except that in making any such determination, the Com-
missioner of Social Security shall specifically take into account any

90P.L. 103-296, §309(a); 108 Stat. 1523.
91 See Vol. II, P.L. 83-591, §162.
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physical, mental, educational, or linguistic limitation such individ-
ual may have (including any lack of facility with the English lan-
guage).

OVERPAYMENTS AND UNDERPAYMENTS 92

SEC. 204. [42 U.S.C. 404] (a)(1) Whenever the Commissioner of
Social Security finds that more or less than the correct amount of
payment has been made to any person under this title, proper ad-
justment or recovery shall be made, under regulations prescribed
by the Commissioner of Social Security, as follows:

(A) With respect to payment to a person of more than the
correct amount, the Commissioner of Social Security shall de-
crease any payment under this title to which such overpaid
person is entitled, or shall require such overpaid person or his
estate to refund the amount in excess of the correct amount,
or shall decrease any payment under this title payable to his
estate or to any other person on the basis of the wages and
self-employment income which were the basis of the payments
to such overpaid person, or shall obtain recovery by means of
reduction in tax refunds based on notice to the Secretary of the
Treasury as permitted under section 3720A of title 31, United
States Code 93, or shall apply any combination of the foregoing.
A payment made under this title on the basis of an erroneous
report of death by the Department of Defense of an individual
in the line of duty while he is a member of the uniformed serv-
ices (as defined in section 210(m)) on active duty (as defined
in section 210(1)) shall not be considered an incorrect payment
for any month prior to the month such Department notifies the
Commissioner of Social Security that such individual is alive.

(B) With respect to payment to a person of less than the cor-
rect amount, the Commissioner of Social Security shall make
payment of the balance of the amount due such underpaid per-
son, or, if such person dies before payments are completed or
before negotiating one or more checks representing correct pay-
ments, disposition of the amount due shall be made in accord-
ance with subsection (d).

(2) Notwithstanding any other provision of this section, when any
payment of more than the correct amount is made to or on behalf
of an individual who has died, and such payment—

(A) is made by direct deposit to a financial institution;

(B) is credited by the financial institution to a joint account
of the deceased individual and another person; and

(C) such other person was entitled to a monthly benefit on
the basis of the same wages and self-employment income as
the deceased individual for the month preceding the month in
which the deceased individual died,

the amount of such payment in excess of the correct amount shall
be treated as a payment of more than the correct amount to such
other person. If any payment of more than the correct amount is
made to a representative payee on behalf of an individual after the
individual’s death, the representative payee shall be liable for the
repayment of the overpayment, and the Commissioner of Social Se-

92 See §1870 with respect to adjustment of Title XVIII overpayments against payment of bene-
fits under Title II.
93 See Vol. II, Title 31.
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curity shall establish an overpayment control record under the so-
cial security account number of the representative payee.

(b) In any case in which more than the correct amount of pay-
ment has been made, there shall be no adjustment of payments to,
or recovery by the United States from, any person who is without
fault if such adjustment or recovery would defeat the purpose of
this title or would be against equity and good conscience. In mak-
ing for purposes of this subsection any determination of whether
any individual is without fault, the Commissioner of Social Secu-
rity shall specifically take into account any physical, mental, edu-
cational, or linguistic limitation such individual may have (includ-
ing any lack of facility with the English language).

(c) No certifying or disbursing officer shall be held liable for any
amount certified or paid by him to any person where the adjust-
ment or recovery of such amount is waived under subsection (b),
or where adjustment under subsection (a) is not completed prior to
the death of all persons against whose benefits deductions are au-
thorized.

(d) If an individual dies before any payment due him under this
title is completed, payment of the amount due (including the
amount of any unnegotiated checks) shall be made—

(1) to the person, if any, who is determined by the Commis-
sioner of Social Security to be the surviving spouse of the de-
ceased individual and who either (i) was living in the same
household with the deceased at the time of his death or (ii)
was, for the month in which the deceased individual died, enti-
tled to a monthly benefit on the basis of the same wages and
self-employment income as was the deceased individual;

(2) if there is no person who meets the requirements of para-
graph (1), or if the person who meets such requirements dies
before the payment due him under this title is completed, to
the child or children, if any, of the deceased individual who
were, for the month in which the deceased individual died, en-
titled to monthly benefits on the basis of the same wages and
self-employment income as was the deceased individual (and,
in case there is more than one such child, in equal parts to
each such child);

(3) if there is no person who meets the requirements of para-
graph (1) or (2), or if each person who meets such requirements
dies before the payment due him under this title is completed,
to the parent or parents, if any, of the deceased individual who
were, for the month in which the deceased individual died, en-
titled to monthly benefits on the basis of the same wages and
self-employment income as was the deceased individual (and,
in case there is more than one such parent, in equal parts to
each such parent);

(4) if there is no person who meets the requirements of para-
graph (1), (2), or (3), or if each person who meets such require-
ments dies before the payment due him under this title is com-
pleted, to the person, if any, determined by the Commissioner
of Social Security to be the surviving spouse of the deceased in-
dividual,

(5) if there is no person who meets the requirements of para-
graph (1), (2), (3), or (4), or if each person who meets such re-
quirements dies before the payment due him under this title
is completed, to the person or persons, if any, determined by
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the Commissioner of Social Security to be the child or children
of the deceased individual (and, in case there is more than one
such child, in equal parts to each such child);

(6) if there is no person who meets the requirements of para-
graph (1), (2), (3), (4), or (5), or if each person who meets such
requirements dies before the payment due him under this title
is completed, to the parent or parents, if any, of the deceased
individual (and, in case there is more than one such parent, in
equal parts to each such parent); or

(7) if there is no person who meets the requirements of para-
graph (1), (2), (3), (4), (5), or (6), or if each person who meets
such requirements dies before the payment due him under this
title is completed, to the legal representative of the estate of
the deceased individual, if any.

(e) For payments which are adjusted by reason of payment of
benefits under the supplemental security income program estab-
lished by title XVI, see section 1127.

(H)(1) With respect to any deliquent 4 amount, the Commissioner
of Social Security may use the collection practices described in sec-
tions 3711(f), 3716, 3717, and 3718 of title 31, United States Code,
and in section 5514 of title 5, United States Code, all as in effect
immediately after the enactment of the Debt Collection Improve-
ment Act of 1996 9.

(2) For purposes of paragraph (1), the term “delinquent
amount” means an amount—

(A) in excess of the correct amount of payment under
this title;

(B) paid to a person after such person has attained 18
years of age; and

(C) determined by the Commissioner of Social Security,
under regulations, to be otherwise unrecoverable under
this section after such person ceases to be a beneficiary
under this title.

(g)%¢ For provisions relating to the cross-program recovery of
overpayments made under programs administered by the Commis-
sioner of Social Security, see section 1147.

EVIDENCE, PROCEDURE, AND CERTIFICATION FOR PAYMENT 97

SEC. 205. [42 U.S.C. 405] (a) The Commissioner of Social Secu-
rity shall have full power and authority to make rules and regula-

94 As in original.

95P.L. 104-134 was enacted April 26, 1996.

9P L. 108-203, §210(b)(1), amended subsection (g) in its entirety, effective on March 2, 2004,
with respect to overpayments under titles II, VIII, and XVI that are outstanding on or after
March 2, 2004. For subsection (g) as it formerly read, see Vol. II, Appendix J, Superseded Provi-
sions, P.L. 108-203.

97 See Vol. II, P.L. 84-885, §33, with respect to evidence of United States citizenship.

See Vol. II, P.L. 90-321, §913(2), with respect to electronic fund transfers.

See Vol. II, P.L. 95-630, §§1101-1121, with respect to an individual’s right to financial pri-

vacy.

See Vol. II, P.L. 97-455, §5, with respect to conduct of face-to-face reconsiderations in disabil-
ity cases.

See Vol. II, P.L. 98-473, §1212, with respect to the requirement for printed notices regarding
the commission of forgery in conjunction with the cashing or attempted cashing of title II
checks.

See Vol. II, P.L. 103-296, §201(a)(1)(C)-(E), with respect to restrictions on payment of benefits
based on disability to substance abusers; and §206(g), with respect to annual reports on reviews
of OASDI and SSI cases.

Continued
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tions and to establish procedures, not inconsistent with the provi-
sions of this title, which are necessary or appropriate to carry out
such provisions, and shall adopt reasonable and proper rules and
regulations to regulate and provide for the nature and extent of the
proofs and evidence and the method of taking and furnishing the
same in order to establish the right to benefits hereunder.

(b)(1) The Commissioner of Social Security is directed to make
findings of fact, and decisions as to the rights of any individual ap-
plying for a payment under this title. Any such decision by the
Commissioner of Social Security which involves a determination of
disability and which is in whole or in part unfavorable to such indi-
vidual shall contain a statement of the case, in understandable lan-
guage, setting forth a discussion of the evidence, and stating the
Commissioner’s determination and the reason or reasons upon
which it is based. Upon request by any such individual or upon re-
quest by a wife, divorced wife, widow, surviving divorced wife, sur-
viving divorced mother, surviving divorced father, husband, di-
vorced husband, widower, surviving divorced husband, child, or
parent who makes a showing in writing that his or her rights may
be prejudiced by any decision the Commissioner of Social Security
has rendered, the Commissioner shall give such applicant and such
other individual reasonable notice and opportunity for a hearing
with respect to such decision, and, if a hearing is held, shall, on
the basis of evidence adduced at the hearing, affirm, modify, or re-
verse the Commissioner’s findings of fact and such decision. Any
such request with respect to such a decision must be filed within
sixty days after notice of such decision is received by the individual
making such request. The Commissioner of Social Security is fur-
ther authorized, on the Commissioner’s own motion, to hold such
hearings and to conduct such investigations and other proceedings
as the Commissioner may deem necessary or proper for the admin-
istration of this title. In the course of any hearing, investigation,
or other proceeding, the Commissioner may administer oaths and
affirmations, examine witnesses, and receive evidence. Evidence
may be received at any hearing before the Commissioner of Social
Security even though inadmissible under rules of evidence applica-
ble to court procedure.

(2) In any case where—

(A) an individual is a recipient of disability insurance
benefits, or of child’s, widow’s, or widower’s insurance ben-
efits based on disability,

(B) the physical or mental impairment on the basis of
which such benefits are payable is found to have ceased,
not to have existed, or to no longer be disabling, and

(C) as a consequence of the finding described in subpara-
graph (B), such individual is determined by the Commis-
sioner of Social Security not to be entitled to such benefits,

any reconsideration of the finding described in subparagraph
(B), in connection with a reconsideration by the Commissioner
of Social Security (before any hearing under paragraph (1) on
the issue of such entitlement) of the Commissioner’s deter-

See Vol. II, P.L. 104-193, §111, with respect to the requirement for development of a proto-
type of a counterfeit-resistant social security card.

See Vol. II, P.L. 108-203, §103(a) with respect to a report evaluating existing procedures and
reviews for qualification of representative payees.

See Vol. II, P.L. 108-458, §7213, with respect to security enhancements and other improve-
ments with respect to social security cards and numbers.
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mination described in subparagraph (C), shall be made only
after opportunity for an evidentiary hearing, with regard to the
finding described in subparagraph (B), which is reasonably ac-
cessible to such individual. Any reconsideration of a finding de-
scribed in subparagraph (B) may be made either by the State
agency or the Commissioner of Social Security where the find-
ing was originally made by the State agency, and shall be
made by the Commissioner of Social Security where the finding
was originally made by the Commissioner of Social Security. In
the case of a reconsideration by a State agency of a finding de-
scribed in subparagraph (B) which was originally made by such
State agency, the evidentiary hearing shall be held by an adju-
dicatory unit of the State agency other than the unit that made
the finding described in subparagraph (B). In the case of a re-
consideration by the Commissioner of Social Security of a find-
ing described in subparagraph (B) which was originally made
by the Commissioner of Social Security, the evidentiary hear-
ing shall be held by a person other than the person or persons
who made the finding described in subparagraph (B).

(3)(A) A failure to timely request review of an initial adverse
determination with respect to an application for any benefit
under this title or an adverse determination on reconsideration
of such an initial determination shall not serve as a basis for
denial of a subsequent application for any benefit under this
title if the applicant demonstrates that the applicant, or any
other individual referred to in paragraph (1), failed to so re-
quest such a review acting in good faith reliance upon incor-
rect, incomplete, or misleading information, relating to the con-
sequences of reapplying for benefits in lieu of seeking review
of an adverse determination, provided by any officer or em-
ployee of the Social Security Administration or any State agen-
¢y acting under section 221.

(B) In any notice of an adverse determination with re-
spect to which a review may be requested under paragraph
(1), the Commissioner of Social Security shall describe in
clear and specific language the effect on possible entitle-
ment to benefits under this title of choosing to reapply in
lieu of requesting review of the determination.

(c)(1) For the purposes of this subsection—

(A) The term “year” means a calendar year when used
with respect to wages and a taxable year when used with
respect to self-employment income.

(B) The term “time limitation” means a period of three
years, three months, and fifteen days.

(C) The term “survivor” means an individual’s spouse,
surviving divorced wife, surviving divorced husband, sur-
viving divorced mother, surviving divorced father, child, or
parent, who survives such individual.

(D) The term “period” when used with respect to self-em-
ployment income means a taxable year and when used
with respect to wages means—

(1) a quarter if wages were reported or should have
been reported on a quarterly basis on tax returns filed
with the Secretary of the Treasury or his delegate
under section 6011 of the Internal Revenue Code of
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1986 % or regulations thereunder (or on reports filed
by a State under section 218(e) (as in effect prior to
December 31, 1986) or regulations thereunder),

(ii) a year if wages were reported or should have
been reported on a yearly basis on such tax returns or
reports, or

(iii) the half year beginning January 1 or July 1 in
the case of wages which were reported or should have
been reported for calendar year 1937.

(2)(A) On the basis of information obtained by or submitted
to the Commissioner of Social Security, and after such verifica-
tion thereof as the Commissioner deems necessary, the Com-
missioner of Social Security shall establish and maintain
records of the amounts of wages paid to, and the amounts of
self-employment income derived by, each individual and of the
periods in which such wages were paid and such income was
derived and, upon request, shall inform any individual or his
survivor, or the legal representative of such individual or his
estate, of the amounts of wages and self-employment income of
such individual and the periods during which such wages were
paid and such income was derived, as shown by such records
at the time of such request.

(B)@) In carrying out the Commissioner’s duties under
subparagraph (A) and subparagraph (F), the Commissioner
of Social Security shall take affirmative measures to as-
sure that social security account numbers will, to the max-
imum extent practicable, be assigned to all members of ap-
propriate groups or categories of individuals by assigning
such numbers (or ascertaining that such numbers have al-
ready been assigned):

() to aliens at the time of their lawful
admission to the United States either for
permanent residence or under other authority of
law permitting them to engage in employment in
the United States and to other aliens at such time
as their status is so changed as to make it lawful
for them to engage in such employment;

(IT) to any individual who is an applicant for or
recipient of benefits under any program financed
in whole or in part from Federal funds including
any child on whose behalf such benefits are
claimed by another person; and

(ITT) to any other individual when it appears
that he could have been but was not assigned an
account number under the provisions of
subclauses (I) or (II) but only after such
investigation as is necessary to establish to the
satisfaction of the Commissioner of Social
Security, the identity of such individual, the fact
that an account number has not already been
assigned to such individual, and the fact that such
individual is a citizen or a noncitizen who is not,
because of his alien status, prohibited from
engaging in employment;

98See Vol. II, P.L. 83-591, §6011.
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and, in carrying out such duties, the Commissioner of So-
cial Security is authorized to take affirmative measures to
assure the issuance of social security numbers:

(IV) to or on behalf of children who are below
school age at the request of their parents or
guardians; and

(V) to children of school age at the time of their
first enrollment in school.

(i1) The Commissioner of Social Security shall re-
quire of applicants for social security account numbers
such evidence as may be necessary to establish the
age, citizenship, or alien status, and true identity of
such applicants, and to determine which (if any) social
security account number has previously been assigned
to such individual. With respect to an application for
a social security account number for an individual who
has not attained the age of 18 before such application,
such evidence shall include the information described
in subparagraph (C)(ii).

(iii)) In carrying out the requirements of this sub-
paragraph, the Commissioner of Social Security shall
enter into such agreements as may be necessary with
the Attorney General and other officials and with
State and local welfare agencies and school authorities
(including nonpublic school authorities).

(C)13)9° It is the policy of the United States that any
State (or political subdivision thereof) may, in the adminis-
tration of any tax, general public assistance, driver’s li-
cense, or motor vehicle registration law within its jurisdic-
tion, utilize the social security account numbers issued by
the Commissioner of Social Security for the purpose of es-
tablishing the identification of individuals affected by such
law, and may require any individual who is or appears to
be so affected to furnish to such State (or political subdivi-
sion thereof) or any agency thereof having administrative
responsibility for the law involved, the social security ac-
count number (or numbers, if he has more than one such
number) issued to him by the Commissioner of Social Se-
curity.

(i1) In the administration of any law involving the is-
suance of a birth certificate, each State shall require
each parent to furnish to such State (or political sub-
division thereof) or any agency thereof having admin-
istrative responsibility for the law involved, the social
security account number (or numbers, if the parent
has more than one such number) issued to the parent
unless the State (in accordance with regulations pre-
scribed by the Commissioner of Social Security) finds
good cause for not requiring the furnishing of such
number. The State shall make numbers furnished
under this subclause available to the Commissioner of

29 See Vol. II, P.L. 80-759, §12(e), with respect to disclosure of the social security number for
individuals required to submit to registration.

See Vol. II, P.L. 83-591, §6109, with respect to use of a social security number as a “taxpayer
identifying number” as that term is used in the “Debt Collection Act of 1982” [P.L. 97-365].

See Vol. II, P.L. 88-525, §16(e), with respect to use of the social security number for participa-
tion in the food stamp program.
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Social Security and the agency administering the
State’s plan under part D of title IV in accordance
with Federal or State law and regulation. Such num-
bers shall not be recorded on the birth certificate. A
State shall not use any social security account num-
ber, obtained with respect to the issuance by the State
of a birth certificate, for any purpose other than for
the enforcement of child support orders in effect in the
State, unless section 7(a) of the Privacy Act of 1974 100
does not prohibit the State from requiring the disclo-
sure of such number, by reason of the State having
adopted, before January 1, 1975, a statute or regula-
tion requiring such disclosure.

(1i1)(I) In the administration of section 9 of the Food
Stamp Act of 1977 (7 U.S.C. 2018) involving the deter-
mination of the qualifications of applicants under such
Act, the Secretary of Agriculture may require each ap-
plicant retail store or wholesale food concern to fur-
nish to the Secretary of Agriculture the social security
account number of each individual who is an officer of
the store or concern and, in the case of a privately
owned applicant, furnish the social security account
numbers of the owners of such applicant. No officer or
employee of the Department of Agriculture shall have
access to any such number for any purpose other than
the establishment and maintenance of a list of the
names and social security account numbers of such in-
dividuals for use in determining those applicants who
have been previously sanctioned or convicted under
section 12 or 15 of such Act (7 U.S.C. 2021 or 2024).

(IT) The Secretary of Agriculture may share any
information contained in any list referred to in
subclause (I) with any other agency or
instrumentality of the United States which
otherwise has access to social security account
numbers in accordance with this subsection or
other applicable Federal law, except that the
Secretary of Agriculture may share such
information only to the extent that such Secretary
determines such sharing would assist in verifying
and matching such information against
information maintained by such other agency or
instrumentality. Any such information shared
pursuant to this subclause may be used by such
other agency or instrumentality only for the
purpose of effective administration and
enforcement of the Food Stamp Act of 1977 or for
the purpose of investigation of violations of other
Federal laws or enforcement of such laws.

(III) The Secretary of Agriculture, and the head
of any other agency or instrumentality referred to
in this subclause, shall restrict, to the satisfaction
of the Commissioner of Social Security, access to
social security account numbers obtained

100 See Vol. II, P.L. 93-579.
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pursuant to this clause only to officers and
employees of the United States whose duties or
responsibilities require access for the purposes
described in subclause (II).

(IV) The Secretary of Agriculture, and the head
of any agency or instrumentality with which
information is shared pursuant to clause (II), shall
provide such other safeguards as the
Commissioner of Social Security determines to be
necessary or appropriate to protect the
confidentiality of the social security account
numbers.

(iv) In the administration of section 506 of the Fed-
eral Crop Insurance Act, the Federal Crop Insurance
Corporation may require each policyholder and each
reinsured company to furnish to the insurer or to the
Corporation the social security account number of such
policyholder, subject to the requirements of this
clause. No officer or employee of the Federal Crop In-
surance Corporation shall have access to any such
number for any purpose other than the establishment
of a system of records necessary for the effective ad-
ministration of such Act. The Manager of the Corpora-
tion may require each policyholder to provide to the
Manager, at such times and in such manner as pre-
scribed by the Manager, the social security account
number of each individual that holds or acquires a
substantial beneficial interest in the policyholder. For
purposes of this clause, the term “substantial bene-
ficial interest” means not less than 5 percent of all
beneficial interest in the policyholder. The Secretary of
Agriculture shall restrict, to the satisfaction of the
Commissioner of Social Security, access to social secu-
rity account numbers obtained pursuant to this clause
only to officers and employees of the United States or
authorized persons whose duties or responsibilities re-
quire access for the administration of the Federal Crop
Insurance Act. The Secretary of Agriculture shall pro-
vide such other safeguards as the Commissioner of So-
cial Security determines to be necessary or appro-
priate to protect the confidentiality of such social secu-
rity account numbers. For purposes of this clause the
term “authorized person” means an officer or employee
of an insurer whom the Manager of the Corporation
designates by rule, subject to appropriate safeguards
including a prohibition against the release of such so-
cial security account number (other than to the Cor-
poration) by such person.

(v) If and to the extent that any provision of Federal
law heretofore enacted is inconsistent with the policy
set forth in clause (i), such provision shall, on and
after the date of the enactment of this subpara-
graph 191 | be null, void, and of no effect. If and to the
extent that any such provision is inconsistent with the

101 October 4, 1976 [P.L. 94-455, §1211(b); 90 Stat. 1711].
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requirement set forth in clause (ii), such provision
shall, on and after the date of the enactment of such
subclause 192, be null, void, and of no effect.

(vi)(I) 193 For purposes of clause of this subpara-
graph, an agency of a State (or political subdivision
thereof) charged with the administration of any gen-
eral public assistance, driver’s license, or motor vehicle
registration law which did not use the social security
account number for identification under a law or regu-
lation adopted before January 1, 1975, may require an
individual to disclose his or her social security number
to such agency solely for the purpose of administering
the laws referred to in clause above and for the pur-
pose of responding to requests for information from an
agency administering a program funded under part A
of title IV or an agency operating pursuant to the pro-
visions of part D of such title.

(IT) 104 Any State or political subdivision thereof
(and any person acting as an agent of such an
agency or instrumentality), in the administration
of any driver’s license or motor vehicle
registration law within its jurisdiction, may not
display a social security account number issued by
the Commissioner of Social Security (or any
derivative of such number) on any driver’s license,
motor vehicle registration, or personal
identification card (as defined in section 7212(a)(2)
of the 9/11 Commission Implementation Act of
2004), or include, on any such license,
registration, or personal identification card, a
magnetic strip, bar code, or other means of
communication which conveys such number (or
derivative thereof).

(vii) For purposes of this subparagraph, the term
“State” includes the District of Columbia, the Com-
monwealth of Puerto Rico, the Virgin Islands, Guam,
the Commonwealth of the Northern Marianas, and the
Trust Territory of the Pacific Islands.

(viii)(I) Social security account numbers and related
records that are obtained or maintained by authorized
persons pursuant to any provision of law enacted on or
after October 1, 1990, shall be confidential, and no au-
thorized person shall disclose any such social security
account number or related record.

(IT) Paragraphs (1), (2), and (3) of section
7213(a) of the Internal Revenue Code of 1986
shall apply with respect to the unauthorized
willful disclosure to any person of social security
account numbers and related records obtained or
maintained by an authorized person pursuant to a
provision of law enacted on or after October 1,

102 Subclause (II) of clause (i) was enacted in October 13, 1988. [P.L. 100-485; 102 Stat.

23531.

103P L. 108-458, §7214(a)(1), inserted “(I)”.
104P 1,. 108-458, §7214(a)(2), added subclause II, applicable with respect to licenses, registra-
tions, and identification cards issued or reissued December 17, 2005.
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1990, in the same manner and to the same extent
as such paragraphs apply with respect to
unauthorized disclosures of return and return
information described in such paragraphs.
Paragraph (4) of section 7213(a) of such Code
shall apply with respect to the willful offer of any
item of material value in exchange for any such
social security account number or related record
in the same manner and to the same extent as
such paragraph applies with respect to offers (in
exchange for any return or return information)
described in such paragraph.

(IIT) For purposes of this clause, the term
“authorized person” means an officer or employee
of the United States, an officer or employee of any
State, political subdivision of a State, or agency of
a State or political subdivision of a State, and any
other person (or officer or employee thereof), who
has or had access to social security account
numbers or related records pursuant to any
provision of law enacted on or after October 1,
1990. For purposes of this subclause, the term
“officer or employee” includes a former officer or
employee.

(IV) For purposes of this clause, the term
“related record” means any record, list, or
compilation that indicates, directly or indirectly,
the identity of any individual with respect to
whom a social security account number or a
request for a social security account number is
maintained pursuant to this clause.

(ix) In the administration of the provisions of chap-
ter 81 of title 5, United States Code, and the
Longshore and Harbor Workers’ Compensation Act (33
U.S.C. 901 et seq.), the Secretary of Labor may require
by regulation that any person filing a notice of injury
or a claim for benefits under such provisions provide
as part of such notice or claim such person’s social se-
curity account number, subject to the requirements of
this clause. No officer or employee of the Department
of Labor shall have access to any such number for any
purpose other than the establishment of a system of
records necessary for the effective administration of
such provisions. The Secretary of Labor shall restrict,
to the satisfaction of the Commissioner of Social Secu-
rity, access to social security account numbers ob-
tained pursuant to this clause to officers and employ-
ees of the United States whose duties or responsibil-
ities require access for the administration or enforce-
ment of such provisions. The Secretary of Labor shall
provide such other safeguards as the Commissioner of
Social Security determines to be necessary or appro-
priate to protect the confidentiality of the social secu-
rity account numbers.

(D)) It is the policy of the United States that—
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(I) any State (or any political subdivision of a
State) and any authorized blood donation facility
may utilize the social security account numbers
issued by the Commissioner of Social Security for
the purpose of identifying blood donors, and

(II) any State (or political subdivision of a State)
may require any individual who donates blood
within such State (or political subdivision) to
furnish to such State (or political subdivision), to
any agency thereof having related administrative
responsibility, or to any authorized blood donation
facility the social security account number (or
numbers, if the donor has more than one such
number) issued to the donor by the Commissioner
of Social Security.

(i1) If and to the extent that any provision of Federal
law enacted before the date of the enactment of this
subparagraph 195 is inconsistent with the policy set
forth in clause , such provision shall, on and after such
date, be null, void, and of no effect.

(iii) For purposes of this subparagraph—

(D) the term “authorized blood donation facility”
means an entity described in section
1141(h)(1)(B), and

(IT) the term “State” includes the District of
Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Commonwealth of the
Northern Marianas, and the Trust Territory of the
Pacific Islands.

(E)@) It is the policy of the United States that—

(I) any State (or any political subdivision of a
State) may utilize the social security account
numbers issued by the Commissioner of Social
Security for the additional purposes described in
clause (ii) if such numbers have been collected and
are otherwise utilized by such State (or political
subdivision) in accordance with applicable law,
and

(IT) any district court of the United States may
use, for such additional purposes, any such social
security account numbers which have been so
collected and are so utilized by any State.

(i1) The additional purposes described in this clause
are the following:

(I) Identifying duplicate names of individuals on
master lists used for jury selection purposes.

(IT) Identifying on such master lists those
individuals who are ineligible to serve on a jury by
reason of their conviction of a felony.

(iii) To the extent that any provision of Federal law
enacted before the date of the enactment of this sub-
paragraph 196 is inconsistent with the policy set forth

105 This subparagraph was enacted November 10, 1988.
106 August 15, 1994 [P.L. 103-296, §304; 108 Stat. 1520]1.
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in clause , such provision shall, on and after that date,
be null, void, and of no effect.

(iv) For purposes of this subparagraph, the term
“State” has the meaning such term has in subpara-
graph (D).

(F) The Commissioner of Social Security shall require, as
a condition for receipt of benefits under this title, that an
individual furnish satisfactory proof of a social security ac-
count number assigned to such individual by the Commis-
sioner of Social Security or, in the case of an individual to
whom no such number has been assigned, that such indi-
vidual make proper application for assignment of such a
number.

(G) The Commissioner of Social Security shall issue a so-
cial security card to each individual at the time of the issu-
ance of a social security account number to such individ-
ual. The social security card shall be made of banknote
paper, and (to the maximum extent practicable) shall be a
card which cannot be counterfeited.

(H) The Commissioner of Social Security shall share
with the Secretary of the Treasury the information ob-
tained by the Commissioner pursuant to the second sen-
tence of subparagraph (B)(ii) and to subparagraph (C)(ii)
for the purpose of administering those sections of the In-
ternal Revenue Code of 1986 which grant tax benefits
based on support or residence of children.

(3) The Commissioner’s record shall be evidence for the pur-
pose of proceedings before the Commissioner of Social Security
or any court of the amounts of wages paid to, and self-employ-
ment income derived by, an individual and of the periods in
which such wages were paid and such income was derived. The
absence of an entry in such records as to wages alleged to have
been paid to, or as to self-employment income alleged to have
been derived by, an individual in any period shall be evidence
that no such alleged wages were paid to, or that no such al-
leged income was derived by, such individual during such pe-
riod.

(4) Prior to the expiration of the time limitation following
any year the Commissioner of Social Security may, if it is
brought to the Commissioner’s attention that any entry of
wages or self-employment income in the Commissioner’s
records for such year is erroneous or that any item of wages
or self-employment income for such year has been omitted from
such records, correct such entry or include such omitted item
in his records, as the case may be. After the expiration of the
time limitation following any year—

(A) the Commissioner’s records (with changes, if any,
made pursuant to paragraph (5)) of the amounts of wages
paid to, and self-employment income derived by, an indi-
vidual during any period in such year shall be conclusive
for the purposes of this title;

(B) the absence of an entry in the Commissioner’s
records as to the wages alleged to have been paid by an
employer to an individual during any period in such year
shall be presumptive evidence for the purposes of this title
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that no such alleged wages were paid to such individual in
such period; and

(C) the absence of an entry in the Commissioner’s
records as to the self-employment income alleged to have
been derived by an individual in such year shall be conclu-
sive for the purposes of this title that no such alleged self-
employment income was derived by such individual in
such year unless it is shown that he filed a tax return of
his self-employment income for such year before the expi-
ration of the time limitation following such year, in which
case the Commissioner of Social Security shall include in
the Commissioner’s records the self-employment income of
such individual for such year.

(5) After the expiration of the time limitation following any
year in which wages were paid or alleged to have been paid to,
or self-employment income was derived or alleged to have been
derived by, an individual, the Commissioner of Social Security
may change or delete any entry with respect to wages or self-
employment income in the Commissioner’s records of such year
for such individual or include in the Commissioner’s records of
such year for such individual any omitted item of wages or
self-employment income but only—

(A) if an application for monthly benefits or for a lump-
sum death payment was filed within the time limitation
following such year; except that no such change, deletion,
or inclusion may be made pursuant to this subparagraph
after a final decision upon the application for monthly ben-
efits or lump-sum death payment;

(B) if within the time limitation following such year an
individual or his survivor makes a request for a change or
deletion, or for an inclusion of an omitted item, and alleges
in writing that the Commissioner’s records of the wages
paid to, or the self-employment income derived by, such in-
dividual in such year are in one or more respects erro-
neous; except that no such change, deletion, or inclusion
may be made pursuant to this subparagraph after a final
decision upon such request. Written notice of the Commis-
sioner’s decision on any such request shall be given to the
individual who made the request;

(C) to correct errors apparent on the face of such records;

(D) to transfer items to records of the Railroad Retire-
ment Board if such items were credited under this title
when they should have been credited under the Railroad
Retirement Act of 1937 or 1974, or to enter items trans-
ferred by the Railroad Retirement Board which have been
credited under the Railroad Retirement Act of 1937 or
1974 when they should have been credited under this title;

(E) to delete or reduce the amount of any entry which
is erroneous as a result of fraud;

(F) to conform the Commissioner’s records to—

(1) tax returns or portions thereof (including infor-
mation returns and other written statements) filed
with the Commissioner of Internal Revenue under
title VIII of the Social Security Act, under subchapter
E of chapter 1 or subchapter A of chapter 9 of the In-
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ternal Revenue Code of 1939 197 under chapter 2 or 21
of the Internal Revenue Code of 1954 or the Internal
Revenue Code of 1986198, or under regulations made
under authority of such title, subchapter, or chapter;
(ii) wage reports filed by a State pursuant to an
agreement under section 218 or regulations of the
Commissioner of Social Security thereunder; or
(iii) assessments of amounts due under an agree-
ment pursuant to section 218 (as in effect prior to De-
cember 31, 1986), if such assessments are made within
the period specified in subsection (q) of such section
(as so in effect), or allowances of credits or refunds of
overpayments by a State under an agreement pursu-
ant to such section;
except that no amount of self-employment income of an in-
dividual for any taxable year (if such return or statement
was filed after the expiration of the time limitation follow-
ing the taxable year) shall be included in the Commis-
sioner’s records pursuant to this subparagraph;

(G) to correct errors made in the allocation, to individ-
uals or periods, of wages or self-employment income en-
tered in the records of the Commissioner of Social Secu-
rity;

(H) to include wages paid during any period in such year
to an individual by an employer;

(I) to enter items which constitute remuneration for em-
ployment under subsection (o), such entries to be in ac-
cordance with certified reports of records made by the
Railroad Retirement Board pursuant to section 5(k)(3) of
the Railroad Retirement Act of 1937 or section 7(b)(7) of
the Railroad Retirement Act of 1974 10%; or

(J) to include self-employment income for any taxable
year, up to, but not in excess of, the amount of wages de-
leted by the Commissioner of Social Security as payments
erroneously included in such records as wages paid to such
individual, if such income (or net earnings from self-em-
ployment), not already included in such records as self-em-
ployment income, is included in a return or statement (re-
ferred to in subparagraph (F)) filed before the expiration
of the time limitation following the taxable year in which
such deletion of wages is made.

(6) Written notice of any deletion or reduction under para-
graph (4) or (5) shall be given to the individual whose record
is involved or to his survivor, except that (A) in the case of a
deletion or reduction with respect to any entry of wages such
notice shall be given to such individual only if he has pre-
viously been notified by the Commissioner of Social Security of
the amount of his wages for the period involved, and (B) such
notice shall be given to such survivor only if he or the individ-
ual whose record is involved has previously been notified by
the Commissioner of Social Security of the amount of such in-
dividual’s wages and self-employment income for the period in-
volved.

107P L. 76-1.
108 P L. 83-591.
109 See Vol. II, P.L. 75-162, §7(b)(7).
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(7) Upon request in writing (within such period, after any
change or refusal of a request for a change of the Commis-
sioner’s records pursuant to this subsection, as the Commis-
sioner of Social Security may prescribe), opportunity for hear-
ing with respect to such change or refusal shall be afforded to
any individual or his survivor. If a hearing is held pursuant to
this paragraph the Commissioner of Social Security shall make
findings of fact and a decision based upon the evidence ad-
duced at such hearing and shall include any omitted items, or
change or delete any entry, in the Commissioner’s records as
may be required by such findings and decision.

(8) A translation into English by a third party of a statement
made in a foreign language by an applicant for or beneficiary
of monthly insurance benefits under this title shall not be re-
garded as reliable for any purpose under this title unless the
third party, under penalty or perjury—

(A) certifies that the translation is accurate; and

(B) discloses the nature and scope of the relationship be-
tween the third party and the applicant or recipient, as
the case may be.

(9) Decisions of the Commissioner of Social Security under
this subsection shall be reviewable by commencing a civil ac-
tion in the United States district court as provided in sub-
section (g).

(d) For the purpose of any hearing, investigation, or other pro-
ceeding authorized or directed under this title, or relative to any
other matter within the Commissioner’s jurisdiction hereunder, the
Commissioner of Social Security shall have power to issue subpoe-
nas requiring the attendance and testimony of witnesses and the
production of any evidence that relates to any matter under inves-
tigation or in question before the Commissioner of Social Security.
Such attendance of witnesses and production of evidence at the
designated place of such hearing, investigation, or other proceeding
may be required from any place in the United States or in any Ter-
ritory or possession thereof. Subpoenas of the Commissioner of So-
cial Security shall be served by anyone authorized by the Commis-
sioner (1) by delivering a copy thereof to the individual named
therein, or (2) by registered mail or by certified mail addressed to
such individual at his last dwelling place or principal place of busi-
ness. A verified return by the individual so serving the subpena
setting forth the manner of service, or, in the case of service by reg-
istered mail or by certified mail, the return post-office receipt
therefor signed by the individual so served, shall be proof of serv-
ice. Witnesses so subpoenaed shall be paid the same fees and mile-
age as are paid witnesses in the district courts of the United
States.

(e) In case of contumacy by, or refusal to obey a subpena duly
served upon, any person, any district court of the United States for
the judicial district in which said person charged with contumacy
or refusal to obey is found or resides or transacts business, upon
application by the Commissioner of Social Security, shall have ju-
risdiction to issue an order requiring such person to appear and
give testimony, or to appear and produce evidence, or both; any
failure to obey such order of the court may be punished by said
court as contempt thereof.
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(f) [Repealed. '1°]

(g) Any individual, after any final decision of the Commissioner
of Social Security made after a hearing to which he was a party,
irrespective of the amount in controversy, may obtain a review of
such decision by a civil action commenced within sixty days after
the mailing to him of notice of such decision or within such further
time as the Commissioner of Social Security may allow. Such ac-
tion shall be brought in the district court of the United States for
the judicial district in which the plaintiff resides, or has his prin-
cipal place of business, or, if he does not reside or have his prin-
cipal place of business within any such judicial district, in the
United States District Court for the District of Columbia. As part
of the Commissioner’s answer the Commissioner of Social Security
shall file a certified copy of the transcript of the record including
the evidence upon which the findings and decision complained of
are based. The court shall have power to enter, upon the pleadings
and transcript of the record, a judgment affirming, modifying, or
reversing the decision of the Commissioner of Social Security, with
or without remanding the cause for a rehearing. The findings of the
Commissioner of Social Security as to any fact, if supported by sub-
stantial evidence, shall be conclusive, and where a claim has been
denied by the Commissioner of Social Security or a decision is ren-
dered under subsection (b) hereof which is adverse to an individual
who was a party to the hearing before the Commissioner of Social
Security, because of failure of the claimant or such individual to
submit proof in conformity with any regulation prescribed under
subsection (a) hereof, the court shall review only the question of
conformity with such regulations and the validity of such regula-
tions. The court may, on motion of the Commissioner of Social Se-
curity made for good cause shown before the Commissioner files
the Commissioner’s answer, remand the case to the Commissioner
of Social Security for further action by the Commissioner of Social
Security, and it may at any time order additional evidence to be
taken before the Commissioner of Social Security, but only upon a
showing that there is new evidence which is material and that
there is good cause for the failure to incorporate such evidence into
the record in a prior proceeding; and the Commissioner of Social
Security shall, after the case is remanded, and after hearing such
additional evidence if so ordered, modify or affirm the Commis-
sioner’s findings of fact or the Commissioner’s decision, or both,
and shall file with the court any such additional and modified find-
ings of fact and decision and, in any case in which the Commis-
sioner has not made a decision fully favorable to the individual, a
transcript !!! of the additional record and testimony upon which the
Commissioner’s action in modifying or affirming was based. Such
additional or modified findings of fact and decision shall be
reviewable only to the extent provided for review of the original
findings of fact and decision. The judgment of the court shall be
final except that it shall be subject to review in the same manner
as a judgment in other civil actions. Any action instituted in ac-
cordance with this subsection shall survive notwithstanding any

1op L. 91-452, §236; 84 Stat. 930.

111P L. 108-203, §411(a), struck out “and a transcript” and substituted “and, in any case in
which the Commissioner has not made a decision fully favorable to the individual, a transcript”,
applicable with respect to final determinations issued (upon remand) on or after March 2, 2004.
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change in the person occupying the office of Commissioner of Social
Security or any vacancy in such office.

(h) The findings and decision of the Commissioner of Social Secu-
rity after a hearing shall be binding upon all individuals who were
parties to such hearing. No findings of fact or decision of the Com-
missioner of Social Security shall be reviewed by any person, tribu-
nal, or governmental agency except as herein provided. No action
against the United States, the Commissioner of Social Security or
any officer or employee thereof shall be brought under section 1331
or 1346 of title 28, United States Code!!2, to recover on any claim
arising under this title.

(i) Upon final decision of the Commissioner of Social Security, or
upon final judgment of any court of competent jurisdiction, that
any person is entitled to any payment or payments under this title,
the Commissioner of Social Security shall certify to the Managing
Trustee the name and address of the person so entitled to receive
such payment or payments, the amount of such payment or pay-
ments, and the time at which such payment or payments should
be made, and the Managing Trustee, through the Fiscal Service of
the Department of the Treasury, and prior to any action thereon
by the General Accounting Office !!3, shall make payment in ac-
cordance with the certification of the Commissioner of Social Secu-
rity (except that in the case of (A) an individual who will have com-
pleted ten years of service (or five or more years of service, all of
which accrues after December 31, 1995) creditable under the Rail-
road Retirement Act of 1937 or the Railroad Retirement Act of
1974 114 (B) the wife or husband of such an individual, (C) any sur-
vivor of such an individual if such survivor is entitled, or could
upon application become entitled, to an annuity under section 2 of
the Railroad Retirement Act of 1974, and (D) any other person en-
titled to benefits under section 202 of this Act on the basis of the
wages and self-employment income of such an individual (except a
survivor of such an individual where such individual did not have
a current connection with the railroad industry, as defined in the
Railroad Retirement Act of 1974, at the time of his death), such
certification shall be made to the Railroad Retirement Board which
shall provide for such payment or payments to such person on be-
half of the Managing Trustee in accordance with the provisions of
the Railroad Retirement Act of 1974): Provided, That where a re-
view of the Commissioner’s decision is or may be sought under sub-
section (g) the Commissioner of Social Security may withhold cer-
tification of payment pending such review. The Managing Trustee
shall not be held personally liable for any payment or payments
made in accordance with a certification by the Commissioner of So-
cial Security.

Representative Payees

G)1)A) If the Commissioner of Social Security determines that
the interest of any individual under this title would be served
thereby, certification of payment of such individual’s benefit under
this title may be made, regardless of the legal competency or in-

112See Vol. II, Title 28.

113P.1,. 108-271, §8(b), provided that any reference to the General Accounting Office in any
law, rule, regulation, certificate, directive, instruction, or other official paper in force on July
7, 2004, shall be considered to refer and apply to the Government Accountability Office.

114P.L. 75-162 [as amended by P.L. 93-445].
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competency of the individual, either for direct payment to the indi-
vidual, or for his or her use and benefit, to another individual, or
an organization, with respect to whom the requirements of para-
graph (2) have been met (hereinafter in this subsection referred to
as the individual’s “representative payee”). If the Commissioner of
Social Security or a court of competent jurisdiction determines that
a representative payee has misused any individual’s benefit paid to
such representative payee pursuant to this subsection or section
807 or 1631(a)2), the Commissioner of Social Security shall
promptly revoke certification for payment of benefits to such rep-
resentative payee pursuant to this subsection and certify payment
to an alternative representative payee or, if the interest of the indi-
vidual under this title would be served thereby, to the individual.
(B) In the case of an individual entitled to benefits based
on disability, the payment of such benefits shall be made
to a representative payee if the Commissioner of Social Se-
curity determines that such payment would serve the in-
terest of the individual because the individual also has an
alcoholism or drug addiction condition (as determined by
the Commissioner) and the individual is incapable of man-

aging such benefits.

(2)115(A) Any certification made under paragraph (1) for pay-
ment of benefits to an individual’s representative payee shall
be made on the basis of—

(i) an investigation by the Commissioner of Social
Security of the person to serve as representative
payee, which shall be conducted in advance of such
certification and shall, to the extent practicable, in-
clude a face-to-face interview with such person, and

(i1) adequate evidence that such certification is in
the interest of such individual (as determined by the
Commissioner of Social Security in regulations).

(B)d) As part of the investigation referred to in subpara-
graph (A), the Commissioner of Social Security shall—

(I) require the person being investigated to
submit documented proof of the identity of such
person, unless information establishing such
identity has been submitted with an application
for benefits under this title, title VIII, or title XVI,

(IT) verify such person’s social security account
number (or employer identification number),

(IIT) determine whether such person has been
convicted of a violation of section 208, 811, or
1632, and

(IV) determine whether certification of payment
of benefits to such person has been revoked
pursuant to this subsection or, the designation of
such person as a representative payee has been
revoked pursuant to section 807(a), payment of
benefits to such person has been terminated
pursuant to section 1631(a)(2)(A)(iii) by reason of
misuse of funds paid as benefits under this title or
title XVI.

115P L. 108-203, §102(a)(1)(A) and §103(a), amend (j)(2)(B) and (C) in several places. These
amendments shall take effect on April 1, 2005. P.L. 108-203, §105(a)(2), further amends
GE2XNC)(V).
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(i1) The Commissioner of Social Security shall estab-
lish and maintain a centralized file, which shall be up-
dated periodically and which shall be in a form which
renders it readily retrievable by each servicing office of
the S?cial Security Administration. Such file shall con-
sist of—

(I) a list of the names and social security
account numbers (or employer identification
numbers) of all persons with respect to whom
certification of payment of benefits has been
revoked on or after January 1, 1991, pursuant to
this subsection, whose designation as a
representative payee has been revoked pursuant
to section 807(a), or with respect to whom
payment of benefits has been terminated on or
after such date pursuant to section
1631(a)(2)(A)(iii), by reason of misuse of funds
paid as benefits under this title, title VIII, or title
XVI, and

(IT) a list of the names and social security
account numbers (or employer identification
numbers) of all persons who have been convicted
of a violation of section 208, 811, or 1632.

(C)d) Benefits of an individual may not be certified for
payment to any other person pursuant to this subsection

(I) such person has previously been convicted as
described in subparagraph (B)(III),

(II) except as provided in clause (ii), certification
of payment of benefits to such person under this
subsection has previously been revoked as
described in subparagraph (B)(IV),, 116 the
designation of such person as a representative
payee has been revoked pursuant to section
807(a), or payment of benefits to such person
pursuant to section 1631(a)(2)(A)(ii) has previously
been terminated as described in section
1631(a)(2)(B)(ii)(IV), or

(IIT) except as provided in clause (iii), such
person is a creditor of such individual who
provides such individual with goods or services for
consideration.

(i1) The Commissioner of Social Security shall pre-
scribe regulations under which the Commissioner of
Social Security may grant exemptions to any person
from the provisions of clause (II) on a case-by-case
basis if such exemption is in the best interest of the
individual whose benefits would be paid to such per-
son pursuant to this subsection.

(ii1) Clause (III) shall not apply with respect to any
person who is a creditor referred to therein if such
creditor is—

(I) a relative of such individual if such relative
resides in the same household as such individual,

116 As in original.
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(II) a legal guardian or legal representative of
such individual,

(ITT) a facility that is licensed or certified as a
care facility under the law of a State or a political
subdivision of a State,

(IV) a person who is an administrator, owner, or
employee of a facility referred to in subclause (IIT)
if such individual resides in such facility, and the
certification of payment to such facility or such
person is made only after good faith efforts have
been made by the local servicing office of the
Social Security Administration to locate an
alternative representative payee to whom such
certification of payment would serve the best
interests of such individual, or

(V) an individual who is determined by the
Commissioner of Social Security, on the basis of
written findings and under procedures which the
Commissioner of Social Security shall prescribe by
regulation, to be acceptable to serve as a
representative payee.

(iv) The procedures referred to in clause (iii)(V) shall
require the individual who will serve as representative
payee to establish, to the satisfaction of the Commis-
sioner of Social Security, that—

(I) such individual poses no risk to the
beneficiary,

(IT) the financial relationship of such individual
to the beneficiary poses no substantial conflict of
interest, and

(ITT) no other more suitable representative
payee can be found.

(v) In the case of an individual described in para-
graph (1)(B), when selecting such individual’s rep-
resentative payee, preference shall be given to—

(I) a community-based nonprofit social service
agency licensed or bonded by the State,

(IT) a Federal, State, or local government agency
whose mission is to carry out income
maintenance, social service, or health care-related
activities,

(ITT) a State or local government agency with
fiduciary responsibilities, or

(IV) a designee of an agency (other than of a
Federal agency) referred to in the preceding
subclauses of this clause, if the Commissioner of
Social Security deems it appropriate,

unless the Commissioner of Social Security determines
that selection of a family member would be appro-
priate.

(D)(1) Subject to clause (ii), if the Commissioner of Social
Security makes a determination described in the first sen-
tence of paragraph (1) with respect to any individual’s ben-
efit and determines that direct payment of the benefit to
the individual would cause substantial harm to the indi-
vidual, the Commissioner of Social Security may defer (in
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the case of initial entitlement) or suspend (in the case of
existing entitlement) direct payment of such benefit to the
individual, until such time as the selection of a representa-
tive payee is made pursuant to this subsection.

(i1)(I) Except as provided in subclause (II), any defer-
ral or suspension of direct payment of a benefit pursu-
ant to clause shall be for a period of not more than 1
month.

(IT) Subclause shall not apply in any case in
which the individual is, as of the date of the
Commissioner’s determination, legally
incompetent, under the age of 15 years, or
described in paragraph (1)(B).

(iii) Payment pursuant to this subsection of any ben-
efits which are deferred or suspended pending the se-
lection of a representative payee shall be made to the
individual or the representative payee as a single sum
or over such period of time as the Commissioner of So-
cial Security determines is in the best interest of the
individual entitled to such benefits.

(E)G) Any individual who is dissatisfied with a deter-
mination by the Commissioner of Social Security to certify
payment of such individual’s benefit to a representative
payee under paragraph (1) or with the designation of a
particular person to serve as representative payee shall be
entitled to a hearing by the Commissioner of Social Secu-
rity to the same extent as is provided in subsection (b),
and to judicial review of the Commissioner’s final decision
as is provided in subsection (g).

(i1) In advance of the certification of payment of an
individual’s benefit to a representative payee under
paragraph (1), the Commissioner of Social Security
shall provide written notice of the Commissioner’s ini-
tial determination to certify such payment. Such no-
tice shall be provided to such individual, except that,
if such individual—

(I) is under the age of 15,

(II) is an unemancipated minor under the age of
18, or

(IIT) is legally incompetent,

then such notice shall be provided solely to the legal
guardian or legal representative of such individual.

(iii) Any notice described in clause (ii) shall be clear-
ly written in language that is easily understandable to
the reader, shall identify the person to be designated
as such individual’s representative payee, and shall
explain to the reader the right under clause of such in-
dividual or of such individual’s legal guardian or legal
representative—

(I) to appeal a determination that a
representative payee is necessary for such
individual,

(IT) to appeal the designation of a particular
person to serve as the representative payee of
such individual, and
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(IIT) to review the evidence upon which such
designation is based and submit additional
evidence.

(3)(A) In any case where payment under this title is made
to a person other than the individual entitled to such payment,
the Commissioner of Social Security shall establish a system of
accountability monitoring whereby such person shall report not
less often than annually with respect to the use of such pay-
ments. The Commissioner of Social Security shall establish and
implement statistically valid procedures for reviewing such re-
ports in order to identify instances in which such persons are
not properly using such payments.

(B) Subparagraph (A) shall not apply in any case where
the other person to whom such payment is made is a State
institution. In such cases, the Commissioner of Social Se-
curity shall establish a system of accountability monitoring
for institutions in each State.

(C) Subparagraph (A) shall not apply in any case where
the individual entitled to such payment is a resident of a
Federal institution and the other person to whom such
payment is made is the institution.

(D) Notwithstanding subparagraphs (A), (B) and (C), the
Commissioner of Social Securlty may require a report at
any time from any person receiving payments on behalf of
another, if the Commissioner of Social Security has reason
to believe that the person receiving such payments is mis-
using such payments.

(E) 7 In any case in which the person described in sub-
paragraph (A) or (D) receiving payments on behalf of an-
other fails to submit a report required by the Commis-
sioner of Social Security under subparagraph (A) or (D),
the Commissioner may, after furnishing notice to such per-
son and the individual entitled to such payment, require
that such person appear in person at a field office of the
Social Security Administration serving the area in which
the individual resides in order to receive such payments.

(F) 118 The Commissioner of Social Security shall main-
tain a centralized file, which shall be updated periodically
and which shall be in a form which will be readily retriev-
able by each servicing office of the Social Security Admin-
istration, of—

(i) the address and the social security account num-
ber (or employer identification number) of each rep-
resentative payee who is receiving benefit payments
pursuant to this subsection, section 807, or section
1631(a)(2), and

(i1) the address and social security account number
of each individual for whom each representative payee
is reported to be providing services as representative
payee pursuant to this subsection, section 807, or sec-
tion 1631(a)(2).

117P.L. 108-203, §106 (a)(2), added this subparagraph (E), effective September 2004.
118 P.1.. 108-203, §106(a)(1), redesignated the former subparagraph (E) as subparagraph (F).
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(G)1"° Each servicing office of the Administration shall
maintain a list, which shall be updated periodically, of
public agencies and community-based nonprofit social serv-
ice agencies 120 which are qualified to serve as representa-
tive payees pursuant to this subsection or 807 or section
1631(a)(2) and which are located in the area served by
such servicing office.

(4)(A)i) Except as provided in the next sentence, a!2! quali-
fied organization may collect from an individual a monthly fee
for expenses (including overhead) incurred by such organiza-
tion in providing services performed as such individual’s rep-
resentative payee pursuant to this subsection if such fee does
not exceed the lesser of—

(I) 10 percent of the monthly benefit involved, or
(II) $25.00 per month ($50.00 per month in any
case in which the individual is described in
paragraph(1)(B).
A qualified organization may not collect a fee from an individual
for any month with respect to which the Commissioner of Social
Security or a court of competent jurisdiction has determined that
the organization misused all or part of the individual’s benefit, and
any amount so collected by the qualified organization for such
month shall be treated as a misused part of the individual’s benefit
for purposes of paragraphs (5) and (6). The Commissioner 122 shall
adjust annually (after 1995) each dollar amount set forth in sub-
clause (II) under procedures providing for adjustments in the same
manner and to the same extent as adjustments are provided for
under the procedures used to adjust benefit amounts under section
215(2)(A), except that any amount so adjusted that is not a mul-
tiple of $1.00 shall be rounded to the nearest multiple of $1.00.

(i1) In the case of an individual who is no longer cur-
rently entitled to monthly insurance benefits under
this title but to whom all past-due benefits have not
been paid, for purposes of clause (i), any amount of
such past-due benefits payable in any month shall be
g;aated as a monthly benefit referred to in clause (i)

Any agreement providing for a fee in excess of the amount per-
mitted under this subparagraph shall be void and shall be treated
as misuse by such organization of such individual’s benefits.

(B) For purposes of this paragraph, the term “qualified
organization” means any State or local government agency
whose mission is to carry out income maintenance, social
service, or health care-related activities, any State or local
government agency with fiduciary responsibilities, or any
community-based nonprofit social service agency which is
bonded or licensed in each State in which it serves as a

119P.1,. 108-203, §106(a)(1), redesignated the former subparagraph (F) as subparagraph (G).

120P.1,. 108-203, §102(a)(1)(B), strikes out “community-based nonprofit social service agencies”
and substitutes “certified community-based nonprofit social service agencies (as defined in para-
graph (9)%),” to take effect on April 1, 2005.

*P.L. 108-203, §105(a)(2), struck out “paragraph (9)” and substituted “paragraph (10)”.

121P.1,. 108-203, §104(a)(1), struck out “A” and substituted “Except as provided in the next
sentence, a”.

122P.1.. 108-203, §104(a)(2), struck out “The Secretary” and substituted the sentence “A quali-
fied organization ... for purposes of paragraphs (5) and (6).” and “The Commissioner”, applicable
to any month involving benefit misuse by a representative payee in any case with respect to
which the Commissioner of Social Security or a court of competent jurisdiction makes the deter-
mination of misuse after September 2004.
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representative payee 123, if such agency, in accordance with
any applicable regulations of the Commissioner of Social
Security—

(1) regularly provides services as the representative
payee, pursuant to this subsection or 807 or section
1631(a)(2), concurrently to 5 or more individuals,

(i1) demonstrates to the satisfaction of the Commis-
sioner of Social Security that such agency is not other-
wise a creditor of any such individual.

The Commissioner of Social Security shall prescribe regulations
under which the Commissioner of Social Security may grant an ex-
ception from clause (ii) for any individual on a case-by-case basis
if such exception is in the best interests of such individual.

(C) Any qualified organization which knowingly charges
or collects, directly or indirectly, any fee in excess of the
maximum fee prescribed under subparagraph (A) or makes
any agreement, directly or indirectly, to charge or collect
any fee in excess of such maximum fee, shall be fined in
accordance with title 18, United States Code, or impris-
oned not more than 6 months, or both.

(5) In cases where the negligent failure of the Commissioner
of Social Security to investigate or monitor a representative
payee results in misuse of benefits by the representative payee,
the Commissioner of Social Security shall certify for payment
to the beneficiary or the beneficiary’s alternative representa-
tive payee an amount equal to such misused benefits. In any
case in which a representative payee that—

(A) is not an individual (regardless of whether it is a
“qualified organization” within the meaning of paragraph
(4)(B)); or

(B) is an individual who, for any month during a period
when misuse occurs, serves 15 or more individuals who are
beneficiaries under this title, title VIII, title XVI, or any
combination of such titles;

misuses all or part of an individual’s benefit paid to such rep-
resentative payee, the Commissioner of Social Security shall
certify for payment to the beneficiary or the beneficiary’s alter-
native representative payee an amount equal to the amount of
such benefit so misused. The provisions of this paragraph are
subject to the limitations of paragraph (7)(B). 124 The Commis-
sioner of Social Security shall make a good faith effort to ob-
tain restitution from the terminated representative payee.

(6)125(A) In addition to such other reviews of representative
payees as the Commissioner of Social Security may otherwise
conduct, the Commissioner shall provide for the periodic onsite
review of any person or agency located in the United States

123 P.1.. 108-203, §102(a)(1)(C), strikes out “any community-based nonprofit social service agen-
cy which is bonded or licensed in each State in which it serves as a representative payee” and
substitutes “any certified community-based nonprofit social service agency (as defined in para-
graph (9))*, to take effect on April 1, 2005.

*P.L. 108-203, §105(a)(2), strikes out “paragraph (9)” and substitutes paragraph (10)”.

124P 1. 108-203, §101(a)(1), added “In any case in which a representative payee that—", sub-
paragraphs (A) and (B) through “such benefit so misused.” and the sentence “The provisions of
this paragraph are subject to the limitations of paragraph (7)(B).”, applicable to any case of ben-
efit misuse by a representative payee with respect to which the Commissioner of Social Security
makes the determination of misuse on or after January 1, 1995.

125P L. 108-203, §102(b)(1), amended paragraph (6) in its entirety, effective March 2, 2004.

For paragraph (6) as it formerly read, see Vol. II, Appendix J, Superseded Provisions, P.L.
108-203.
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that receives the benefits payable under this title (alone or in
combination with benefits payable under title VIII or title XVI)
to another individual pursuant to the appointment of such per-
son or agency as a representative payee under this subsection,
section 807, or section 1631(a)(2) in any case in which—

(1) the representative payee is a person who serves
in that capacity with respect to 15 or more such indi-
viduals;

(i1) the representative payee is a certified commu-
nity-based nonprofit social service agency (as defined
in paragraph (10)126 of this subsection or section
1631(a)(2)(1)); or

(iii) the representative payee is an agency (other
than an agency described in clause (ii)) that serves in
that capacity with respect to 50 or more such individ-
uals.

(B) Within 120 days after the end of each fiscal year, the
Commissioner shall submit to the Committee on Ways and
Means of the House of Representatives and the Committee
on Finance of the Senate a report on the results of periodic
onsite reviews conducted during the fiscal year pursuant to
subparagraph (A) and of any other reviews of representa-
tive payees conducted during such fiscal year in connection
with benefits under this title. Each such report shall de-
scribe in detail all problems identified in such reviews and
any corrective action taken or planned to be taken to cor-
rect such problems, and shall include—

(1) the number of such reviews;

(ii) the results of such reviews;

(iii) the number of cases in which the representative
payee was changed and why;

(iv) the number of cases involving the exercise of ex-
pedited, targeted oversight of the representative payee
by the Commissioner conducted upon receipt of an al-
legation of misuse of funds, failure to pay a vendor, or
a similar irregularity;

(v) the number of cases discovered in which there
was a misuse of funds;

(vi) how any such cases of misuse of funds were
dealt with by the Commissioner;

(vii) the final disposition of such cases of misuse of
funds, including any criminal penalties imposed; and

(viii) such other information as the Commissioner
deems appropriate.

(7)127(A) If the Commissioner of Social Security or a court of
competent jurisdiction determines that a representative payee
that is not a Federal, State, or local government agency has
misused all or part of an individual’s benefit that was paid to
such representative payee under this subsection, the represent-
ative payee shall be liable for the amount misused, and such
amount (to the extent not repaid by the representative payee)
shall be treated as an overpayment of benefits under this title

126 P.1,. 108-203, §105(a)(3), struck out “paragraph (9)” and substituted “paragraph (10)”.

127P L 108-203, §105(a)(4), added a new paragraph (7), applicable to benefit misuse by a rep-
resentative payee in any case with respect to which the Commissioner of Social Security or a
court of competent jurisdiction makes the determination of misuse after September 2004.
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to the representative payee for all purposes of this Act and re-
lated laws pertaining to the recovery of such overpayments.
Subject to subparagraph (B), upon recovering all or any part
of such amount, the Commissioner shall certify an amount
equal to the recovered amount for payment to such individual
or such individual’s alternative representative payee.

(B) The total of the amount certified for payment to such
individual or such individual’s alternative representative
payee under subparagraph (A) and the amount certified
for payment under paragraph (5) may not exceed the total
benefit amount misused by the representative payee with
respect to such individual.

(8)128 For purposes of this subsection, the term “benefit
based on disability” of an individual means a disability insur-
ance benefit of such individual under section 223 or a child’s,
widow’s, or widower’s insurance benefit of such individual
under section 202 based on such individual’s disability.

(9)129 For purposes of this subsection, misuse of benefits by
a representative payee occurs in any case in which the rep-
resentative payee receives payment under this title for the use
and benefit of another person and converts such payment, or
any part thereof, to a use other than for the use and benefit
of such other person. The Commissioner of Social Security may
prescribe by regulation the meaning of the term “use and bene-
fit” for purposes of this paragraph.

(10) 130 For purposes of this subsection, the term ‘certified
community-based nonprofit social service agency’ means a com-
munity-based nonprofit social service agency which is in com-
pliance with requirements, under regulations which shall be
prescribed by the Commissioner, for annual certification to the
Commissioner that it is bonded in accordance with require-
ments specified by the Commissioner and that it is licensed in
each State in which it serves as a representative payee (if li-
censing is available in the State) in accordance with require-
ments specified by the Commissioner. Any such annual certifi-
cation shall include a copy of any independent audit on the
agency which may have been performed since the previous cer-
tification.

(k) Any payment made after December 31, 1939, under condi-
tions set forth in subsection (j), any payment made before January
1, 1940, to, or on behalf of, a legally incompetent individual, and
any payment made after December 31, 1939, to a legally incom-
petent individual without knowledge by the Commissioner of Social
Security of incompetency prior to certification of payment, if other-
wise valid under this title, shall be a complete settlement and sat-
isfaction of any claim, right, or interest in and to such payment.

(1) The Commissioner of Social Security is authorized to delegate
to any member, officer, or employee of the Social Security Adminis-
tration designated by him any of the powers conferred upon him
by this section, and is authorized to be represented by his own at-

128 P.1.. 108-203, §105(a)(1), redesignated the former paragraph (7) as paragraph (8).

129P.1.. 108-203, §101(a)(2), added paragraph (8), applicable to any case of benefit misuse by
a representative payee with respect to which the Commissioner of Social Security makes the
determination of misuse on or after January 1, 1995; §105(a)(1), redesignated this paragraph
(8) as paragraph (9).

130P.1, 108-203, §102(a)(1)(D), added this paragraph as paragraph (9), to be effective April 1,
2005; §105(a)(1), red651gned this paragraph as paragraph (10).
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torneys in any court in any case or proceeding arising under the
provisions of subsection (e).

(m) [Repealed. 131]

(n) The Commissioner of Social Security may, in the Commis-
sioner’s discretion, certify to the Managing Trustee any two or
more individuals of the same family for joint payment of the total
benefits payable to such individuals for any month, and if one of
such individuals dies before a check representing such joint pay-
ment is negotiated, payment of the amount of such unnegotiated
check to the surviving individual or individuals may be authorized
in accordance with regulations of the Secretary of the Treasury; ex-
cept that appropriate adjustment or recovery shall be made under
section 204(a) with respect to so much of the amount of such check
as exceeds the amount to which such surviving individual or indi-
viduals are entitled under this title for such month.

Crediting of Compensation Under the Railroad Retirement Act

(o) If there is no person who would be entitled, upon application
therefor, to an annuity under section 2 of the Railroad Retirement
Act of 1974132 or to a lump—sum payment under section 6(b) of
such Act, with respect to the death of an employee (as defined in
such Act), then, notwithstanding section 210(a)(9) 133 of this Act,
compensation (as defined in such Railroad Retirement Act, but ex-
cluding compensation attributable as having been paid during any
month on account of military service creditable under section 3 of
such Act if wages are deemed to have been paid to such employee
during such month under subsection (a) or (e) of section 217 of this
Act) of such employee shall constitute remuneration for employ-
ment for purposes of determining (A) entitlement to and the
amount of any lump-sum death payment under this title on the
basis of such employee’s wages and self~employment income and
(B) entitlement to and the amount of any monthly benefit under
this title, for the month in which such employee died or for any
month thereafter, on the basis of such wages and self~employment
income. For such purposes, compensation (as so defined) paid in a
calendar year before 1978 shall, in the absence of evidence to the
contrary, be presumed to have been paid in equal proportions with
respect to all months in the year in which the employee rendered
services for such compensation.

Special Rules in Case of Federal Service

(p)(1) With respect to service included as employment under sec-
tion 210 which is performed in the employ of the United States or
in the employ of any instrumentality which is wholly owned by the
United States, including service, performed as a member of a uni-
formed service, to which the provisions of subsection (1)(1) of such
section are applicable, and including service, performed as a volun-
teer or volunteer leader within the meaning of the Peace Corps
Act 134, to which the provisions of section 210(o) are applicable, the
Commissioner of Social Security shall not make determinations as
to the amounts of remuneration for such service, or the periods in

131P L. 81-734, §101(b)(2); 64 Stat. 488. See, 1nstead §202G)(2).
132 See Vol. II, PL 75-162 [as amended by P.L. 93— 445]

133P.L. 83— 761 §101(a)(5), redesignated §210(a)(9) as §201(a)(10).
134 See Vol. II, P.L. 87-293.
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which or for which such remuneration was paid, but shall accept
the determinations with respect thereto of the head of the appro-
priate Federal agency or instrumentality, and of such agents as
such head may designate, as evidenced by returns filed in accord-
ance with the provisions of section 3122 of the Internal Revenue
Code of 1954135 and certifications made pursuant to this sub-
section. Such determinations shall be final and conclusive. Nothing
in this paragraph shall be construed to affect the Commissioner’s
authority to determine under sections 209 and 210 whether any
such service constitutes employment, the periods of such employ-
ment, and whether remuneration paid for any such service con-
stitutes wages.

(2) The head of any such agency or instrumentality is au-
thorized and directed, upon written request of the Commis-
sioner of Social Security, to make certification to the Commis-
sioner with respect to any matter determinable for the Com-
missioner of Social Security by such head or his agents under
this subsection, which the Commissioner of Social Security
finds necessary in administering this title.

(3) The provisions of paragraphs (1) and (2) shall be applica-
ble in the case of service performed by a civilian employee, not
compensated from funds appropriated by the Congress, in the
Army and Air Force Exchange Service, Army and Air Force
Motion Picture Service, Navy Exchanges, Marine Corps Ex-
changes, or other activities, conducted by an instrumentality of
the United States subject to the jurisdiction of the Secretary of
Defense, at installations of the Department of Defense for the
comfort, pleasure, contentment, and mental and physical im-
provement of personnel of such Department; and for purposes
of paragraphs (1) and (2) the Secretary of Defense shall be
deemed to be the head of such instrumentality. The provisions
of paragraphs (1) and (2) shall be applicable also in the case
of service performed by a civilian employee, not compensated
from funds appropriated by the Congress, in the Coast Guard
Exchanges or other activities, conducted by an instrumentality
of the United States subject to the jurisdiction of the Secretary
of Transportation, at installations of the Coast Guard for the
comfort, pleasure, contentment, and mental and physical im-
provement of personnel of the Coast Guard; and for purposes
of paragraphs (1) and (2) the Secretary of Transportation shall
be deemed to be the head of such instrumentality.

Expedited Benefit Payments

(@)(1) The Commissioner of Social Security shall establish and
put into effect procedures under which expedited payment of
monthly insurance benefits under this title will, subject to para-
graph (4) of this subsection, be made as set forth in paragraphs (2)
and (3) of this subsection.

(2) In any case in which—

(A) an individual makes an allegation that a monthly
benefit under this title was due him in a particular month
but was not paid to him, and

(B) such individual submits a written request for the
payment of such benefit—

135 P.L. 83-591 (this volume).
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(1) in the case of an individual who received a regu-
lar monthly benefit in the month preceding the month
with respect to which such allegation is made, not less
than 30 days after the 15th day of the month with re-
spect to which such allegation is made (and in the
event that such request is submitted prior to the expi-
ration of such 30-day period, it shall be deemed to
have been submitted upon the expiration of such pe-
riod), and

(i1) in any other case, not less than 90 days after the
later of (I) the date on which such benefit is alleged
to have been due, or (ITI) the date on which such indi-
vidual furnished the last information requested by the
Commissioner of Social Security (and such written re-
quest will be deemed to be filed on the day on which
it was filed, or the ninetieth day after the first day on
which the Commissioner of Social Security has evi-
dence that such allegation is true, whichever is later),

the Commissioner of Social Security shall, if he finds that benefits
are due, certify such benefits for payment, and payment shall be
made within 15 days immediately following the date on which the
written request is deemed to have been filed.

(3) In any case in which the Commissioner of Social Security
determines that there is evidence, although additional evidence
might be required for a final decision, that an allegation de-
scribed in paragraph (2)(A) is true, he may make a preliminary
certification of such benefit for payment even though the 30-
day or 90-day periods described in paragraph (2)(B)i) and
(B)(ii) have not elapsed.

(4) Any payment made pursuant to a certification under
paragraph (3) of this subsection shall not be considered an in-
correct payment for purposes of determining the liability of the
certifying or disbursing officer.

(5) For purposes of this subsection, benefits payable under
section 228 shall be treated as monthly insurance benefits pay-
able under this title. However, this subsection shall not apply
with respect to any benefit for which a check has been nego-
tiated, or with respect to any benefit alleged to be due under
either section 223, or section 202 to a wife, husband, or child
of an individual entitled to or applying for benefits under sec-
tion 223, or to a child who has attained age 18 and is under
a disability, or to a widow or widower on the basis of being
under a disability.

Use of Death Certificates to Correct Program Information

(r)(1) The Commissioner of Social Security shall undertake to es-
tablish a program under which—

(A) States (or political subdivisions thereof) voluntarily
contract with the Commissioner of Social Security to fur-
nish the Commissioner of Social Security periodically with
information (in a form established by the Commissioner of
Social Security in consultation with the States) concerning
individuals with respect to whom death certificates (or
equivalent documents maintained by the States or subdivi-
sions) have been officially filed with them; and
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(B) there will be (i) a comparison of such information on
such individuals with information on such individuals in
the records being used in the administration of this Act,
(i1) validation of the results of such comparisons, and (iii)
corrections in such records to accurately reflect the status
of such individuals.

(2) Each State (or political subdivision thereof) which fur-
nishes the Commissioner of Social Security with information
on records of deaths in the State or subdivision under this sub-
section may be paid by the Commissioner of Social Security
from amounts available for administration of this Act the rea-
sonable costs (established by the Commissioner of Social Secu-
rity in consultations with the States) for transcribing and
transmitting such information to the Commissioner of Social
Security.

(3) In the case of individuals with respect to whom federally
funded benefits are provided by (or through) a Federal or State
agency other than under this Act, the Commissioner of Social
Security shall to the extent feasible provide such information
through a cooperative arrangement with such agency, for en-
suring proper payment of those benefits with respect to such
individuals if—

(A) under such arrangement the agency provides reim-
bursement to the Commissioner of Social Security for the
reasonable cost of carrying out such arrangement, and

(B) such arrangement does not conflict with the duties
of the Commissioner of Social Security under paragraph
(1).

(4) The Commissioner of Social Security may enter into simi-
lar agreements with States to provide information for their use
in programs wholly funded by the States if the requirements
of subparagraphs (A) and (B) of paragraph (3) are met.

(5) The Commissioner of Social Security may use or provide
for the use of such records as may be corrected under this sec-
tion, subject to such safeguards as the Commissioner of Social
Security determines are necessary or appropriate to protect the
information from unauthorized use or disclosure, for statistical
and research activities conducted by Federal and State agen-
cies.

(6) Information furnished to the Commissioner of Social Se-
curity under this subsection may not be used for any purpose
other than the purpose described in this subsection and is ex-
empt from disclosure under section 552 of title 5, United States
Colde, and from the requirements of section 552a of such
title 136,

(7) The Commissioner of Social Security shall include infor-
mation on the status of the program established under this
section and impediments to the effective implementation of the
Rrogram in the 1984 report required under section 704 of this

ct.

Notice Requirements

(s) The Commissioner of Social Security shall take such actions
as are necessary to ensure that any notice to one or more individ-

" 136 See Vol. I, Title 5.
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uals issued pursuant to this title by the Commissioner of Social Se-
curity or by a State agency—
(1) is written in simple and clear language, and
(2) includes the address and telephone number of the local
office of the Social Security Administration which serves the
recipient.
In the case of any such notice which is not generated by a local
servicing office, the requirements of paragraph (2) shall be treated
as satisfied if such notice includes the address of the local office of
the Social Security Administration which services the recipient of
the notice and a telephone number through which such office can
be reached.

Same-Day Personal Interviews at Field Offices In Cases Where
Time Is of The Essence

(t) In any case in which an individual visits a field office of the
Social Security Administration and represents during the visit to
an officer or employee of the Social Security Administration in the
office that the individual’s visit is occasioned by—

(1) the receipt of a notice from the Social Security Adminis-
tration indicating a time limit for response by the individual,
or

(2) the theft, loss, or nonreceipt of a benefit payment under
this title,

the Commissioner of Social Security shall ensure that the individ-
ual is granted a face-to-face interview at the office with an officer
or employee of the Social Security Administration before the close
of business on the day of the visit.

(u)(1)(A) The Commissioner of Social Security shall immediately
redetermine the entitlement of individuals to monthly insurance
benefits under this title if there is reason to believe that fraud or
similar fault was involved in the application of the individual for
such benefits, unless a United States attorney, or equivalent State
prosecutor, with jurisdiction over potential or actual related crimi-
nal cases, certifies, in writing, that there is a substantial risk that
such action by the Commissioner of Social Security with regard to
beneficiaries in a particular investigation would jeopardize the
criminal prosecution of a person involved in a suspected fraud.

(B) When redetermining the entitlement, or making an
initial determination of entitlement, of an individual under
this title, the Commissioner of Social Security shall dis-
regard any evidence if there is reason to believe that fraud
31‘ similar fault was involved in the providing of such evi-

ence.

(2) For purposes of paragraph (1), similar fault is involved
with respect to a determination if—

(A) an incorrect or incomplete statement that is material
to the determination is knowingly made; or

(B) information that is material to the determination is
knowingly concealed.

(3) If, after redetermining pursuant to this subsection the en-
titlement of an individual to monthly insurance benefits, the
Commissioner of Social Security determines that there is insuf-
ficient evidence to support such entitlement, the Commissioner
of Social Security may terminate such entitlement and may
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treat benefits paid on the basis of such insufficient evidence as
overpayments.

REPRESENTATION OF CLAIMANTS 137

SEcC. 206. [42 U.S.C. 406] (a)(1) The Commissioner of Social Se-
curity may prescribe rules and regulations governing the recogni-
tion of agents or other persons, other than attorneys as hereinafter
provided, representing claimants before the Commissioner of Social
Security, and may require of such agents or other persons, before
being recognized as representatives of claimants that they shall
show that they are of good character and in good repute, possessed
of the necessary qualifications to enable them to render such claim-
ants valuable service, and otherwise competent to advise and assist
such claimants in the presentation of their cases. An attorney in
good standing who is admitted to practice before the highest court
of the State, Territory, District, or insular possession of his resi-
dence or before the Supreme Court of the United States or the infe-
rior Federal courts, shall be entitled to represent claimants before
the Commissioner of Social Security. Notwithstanding the preced-
ing sentences, the Commissioner, after due notice and opportunity
for hearing, (A) may refuse to recognize as a representative, and
may disqualify a representative already recognized, any attorney
who has been disbarred or suspended from any court or bar to
which he or she was previously admitted to practice or who has
been disqualified from participating in or appearing before any
Federal program or agency, and (B) may refuse to recognize, and
may disqualify, as a non-attorney representative any attorney who
has been disbarred or suspended from any court or bar to which
he or she was previously admitted to practice. A representative
who has been disqualified or suspended pursuant to this section
from appearing before the Social Security Administration as a re-
sult of collecting or receiving a fee in excess of the amount author-
ized shall be barred from appearing before the Social Security Ad-
ministration as a representative until full restitution is made to
the claimant and, thereafter, may be considered for reinstatement
only under such rules as the Commissioner may prescribe. 138 The
Commissioner of Social Security may, after due notice and oppor-
tunity for hearing, suspend or prohibit from further practice before
the Commissioner any such person, agent, or attorney who refuses
to comply with the Commissioner’s rules and regulations or who
violates any provision of this section for which a penalty is pre-
scribed. The Commissioner of Social Security may, by rule and reg-
ulation, prescribe the maximum fees which may be charged for
services performed in connection with any claim before the Com-
missioner of Social Security under this title, and any agreement in
violation of such rules and regulations shall be void. Except as pro-
vided in paragraph (2)(A), whenever the Commissioner of Social Se-
curity, in any claim before the Commissioner for benefits under
this title, makes a determination favorable to the claimant, the
Commissioner shall, if the claimant was represented by an attor-
ney in connection with such claim, fix (in accordance with the regu-

137 See Vol. II, P.L. 108-203, §303, with respect to a nationwide demonstration project provid-
ing for extension of fee withholding procedures to non-attorney representatives; and §304, with
respect to a GAO study regarding the fee payment process for claimant representatives.

138 P.1. 108-203, §205, added the two sentences preceding the footnote indicator, starting with
“Notwithstanding...” through “...the Commissioner may prescribe.”, effective March 2, 2004.
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lations prescribed pursuant to the preceding sentence) a reasonable
fee to compensate such attorney for the services performed by him
in connection with such claim.
(2)(A) In the case of a claim of entitlement to past-due bene-
fits under this title, if—

(i) an agreement between the claimant and another
person regarding any fee to be recovered by such per-
son to compensate such person for services with re-
spect to the claim is presented in writing to the Com-
missioner of Social Security prior to the time of the
Commissioner’s determination regarding the claim,

(i) the fee specified in the agreement does not ex-
ceed the lesser of—

(I) 25 percent of the total amount of such past-
due benefits (as determined before any applicable
reduction under section 1127(a)), or

(IT) $4,000, and

(iii) the determination is favorable to the claimant,

then the Commissioner of Social Security shall approve that agree-
ment at the time of the favorable determination, and (subject to
paragraph (3)) the fee specified in the agreement shall be the maxi-
mum fee. The Commissioner of Social Security may from time to
time increase the dollar amount under clause (ii)(II) to the extent
that the rate of increase in such amount, as determined over the
period since January 1, 1991, does not at any time exceed the rate
of increase in primary insurance amounts under section 215(i)
since such date. The Commissioner of Social Security shall publish
any such increased amount in the Federal Register.

(B) For purposes of this subsection, the term “past-due
benefits” excludes any benefits with respect to which pay-
ment has been continued pursuant to subsection (g) or (h)
of section 223.

(C) In any case involving—

(1) an agreement described in subparagraph (A) with
any person relating to both a claim of entitlement to
past-due benefits under this title and a claim of enti-
tlement to past-due benefits under title XVI, and

(i1) a favorable determination made by the Commis-
sioner of Social Security with respect to both such
claims,

the Commissioner of Social Security may approve such agreement
only if the total fee or fees specified in such agreement does not ex-
ceed, in the aggregate, the dollar amount in effect under subpara-
graph (A)Gi)ID).

(D) In the case of a claim with respect to which the Com-
missioner of Social Security has approved an agreement
pursuant to subparagraph (A), the Commissioner of Social
Security shall provide the claimant and the person rep-
resenting the claimant a written notice of—

(i) the dollar amount of the past-due benefits (as de-
termined before any applicable reduction under section
1127(a)) and the dollar amount of the past-due bene-
fits payable to the claimant,

(i1) the dollar amount of the maximum fee which
may be charged or recovered as determined under this
paragraph, and
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(iii) a description of the procedures for review under
paragraph (3).

(3)(A) The Commissioner of Social Security shall provide by
regulation for review of the amount which would otherwise be
the maximum fee as determined under paragraph (2) if, within
15 days after receipt of the notice provided pursuant to para-
graph (2)(D)—

(i) the claimant, or the administrative law judge or
other adjudicator who made the favorable determina-
tion, submits a written request to the Commissioner of
Social Security to reduce the maximum fee, or

(i1) the person representing the claimant submits a
written request to the Commissioner of Social Security
to increase the maximum fee.

Any such review shall be conducted after providing the claimant,
the person representing the claimant, and the adjudicator with rea-
sonable notice of such request and an opportunity to submit writ-
ten information in favor of or in opposition to such request. The ad-
judicator may request the Commissioner of Social Security to re-
duce the maximum fee only on the basis of evidence of the failure
of the person representing the claimant to represent adequately the
claimant’s interest or on the basis of evidence that the fee is clearly
excessive for services rendered.

(B)d) In the case of a request for review under subpara-
graph (A) by the claimant or by the person representing
the claimant, such review shall be conducted by the ad-
ministrative law judge who made the favorable determina-
tion or, if the Commissioner of Social Security determines
that such administrative law judge is unavailable or if the
determination was not made by an administrative law
judge, such review shall be conducted by another person
designated by the Commissioner of Social Security for such
purpose.

(i1) In the case of a request by the adjudicator for re-
view under subparagraph (A), the review shall be con-
ducted by the Commissioner of Social Security or by
an administrative law judge or other person (other
than such adjudicator) who is designated by the Com-
missioner of Social Security.

(C) Upon completion of the review, the administrative
law judge or other person conducting the review shall af-
firm or modify the amount which would otherwise be the
maximum fee. Any such amount so affirmed or modified
shall be considered the amount of the maximum fee which
may be recovered under paragraph (2). The decision of the
administrative law judge or other person conducting the
review shall not be subject to further review.

(4) Subject to subsection (d), if the claimant is determined to
be entitled to past-due benefits under this title and the person
representing the claimant is an attorney, the Commissioner of
Social Security shall, notwithstanding section 205(i), certify for
payment out of such past-due benefits (as determined before
any applicable reduction under section 1127(a)) to such attor-
ney an amount equal to so much of the maximum fee as does
not exceed 25 percent of such past-due benefits (as determined
before any applicable reduction under section 1127(a)).
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(5) Any person who shall, with intent to defraud, in any
manner willfully and knowingly deceive, mislead, or threaten
any claimant or prospective claimant or beneficiary under this
title by word, circular, letter or advertisement, or who shall
knowingly charge or collect directly or indirectly any fee in ex-
cess of the maximum fee, or make any agreement directly or
indirectly to charge or collect any fee in excess of the maximum
fee, prescribed by the Commissioner of Social Security shall be
deemed guilty of a misdemeanor and, upon conviction thereof,
shall for each offense be punished by a fine not exceeding $500
or by imprisonment not exceeding one year, or both. The Com-
missioner of Social Security shall maintain in the electronic in-
formation retrieval system used by the Social Security Admin-
istration a current record, with respect to any claimant before
the Commissioner of Social Security, of the identity of any per-
son representing such claimant in accordance with this sub-
section.

(b)(1)(A) Whenever a court renders a judgment favorable to a
claimant under this title who was represented before the court by
an attorney, the court may determine and allow as part of its judg-
ment a reasonable fee for such representation, not in excess of 25
percent of the total of the past-due benefits to which the claimant
is entitled by reason of such judgment, and the Commissioner of
Social Security may, notwithstanding the provisions of section
205(i), but subject to subsection (d) of this section, certify the
amount of such fee for payment to such attorney out of, and not
in addition to, the amount of such past-due benefits. In case of any
such judgment, no other fee may be payable or certified for pay-
ment for such representation except as provided in this paragraph.

(B) For purposes of this paragraph—

(1) the term “past-due benefits” excludes any bene-
fits with respect to which payment has been continued
pursuant to subsection (g) or (h) of section 223, and

(i1) amounts of past-due benefits shall be determined
before any applicable reduction under section 1127(a).

(2) Any attorney who charges, demands, receives, or collects
for services rendered in connection with proceedings before a
court to which paragraph (1) is applicable any amount in ex-
cess of that allowed by the court thereunder shall be guilty of
a misdemeanor and upon conviction thereof shall be subject to
a fine of not more than $500, or imprisonment for not more
than one year, or both. 139

(¢) The Commissioner of Social Security shall notify each claim-
ant in writing, together with the notice to such claimant of an ad-
verse determination, of the options for obtaining attorneys to rep-
resent individuals in presenting their cases before the Commis-
sioner of Social Security. Such notification shall also advise the
claimant of the availability to qualifying claimants of legal services
organizations which provide legal services free of charge.

(d) ASSESSMENT ON ATTORNEYS.—

(1) IN GENERAL.—Whenever a fee for services is required to
be certified for payment to an attorney from a claimant’s past—
due benefits pursuant to subsection (a)(4) or (b)(1), the Com-

139 See Vol. II, P.L. 96-481, with respect to an award of attorney fees and other expenses.
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missioner shall impose on the attorney an assessment cal-
culated in accordance with paragraph (2).

(2) AMOUNT.—

(A) The amount of an assessment under paragraph (1)
shall be equal to the product obtained by multiplying the
amount of the representative’s fee that would be required
to be so certified by subsection (a)(4) or (b)(1) before the
application of this subsection, by the percentage specified
in subparagraph (B), except that the maximum amount of
the assessment may not exceed the greater of $75 or the
adjusted amount as provided pursuant to the following two
sentences 140, In the case of any calendar year beginning
after the amendments made by section 301 of the Social
Security Protection Act of 2003 take effect, the dollar
amount specified in the preceding sentence (including a
previously adjusted amount) shall be adjusted annually
under the procedures used to adjust benefit amounts
under section 215(1)(2)(A)(i), except such adjustment shall
be based on the higher of $75 or the previously adjusted
amount that would have been in effect for December of the
preceding year, but for the rounding of such amount pur-
suant to the following sentence. Any amount so adjusted
that is not a multiple of $1 shall be rounded to the next
lowest multiple of $1, but in no case less than $75. 141

(B) The percentage specified in this subparagraph is—

(1) for calendar years before 2001, 6.3 percent, and
(i1) for calendar years after 2000, such percentage
rate as the Commissioner determines is necessary in
order to achieve full recovery of the costs of determin-
ing and certifying fees to attorneys from the past—due
benefits of claimants, but not in excess of 6.3 percent.

(3) CoLLECTION.—The Commissioner may collect the assess-
ment imposed on an attorney under paragraph (1) by offset
from the amount of the fee otherwise required by subsection
(a)(4) or (b)(1) to be certified for payment to the attorney from
a claimant’s past—due benefits.

(4) PROHIBITION ON CLAIMANT REIMBURSEMENT.—An attorney
subject to an assessment under paragraph (1) may not, directly
or indirectly, request or otherwise obtain reimbursement for
such assessment from the claimant whose claim gave rise to
the assessment.

(5) DISPOSITION OF ASSESSMENTS.—Assessments on attorneys
collected under this subsection shall be credited to the Federal
Old—-Age and Survivors Insurance Trust Fund and the Federal
Disability Insurance Trust Fund, as appropriate.

(6) AUTHORIZATION OF APPROPRIATIONS.—The assessments
authorized under this section shall be collected and available
for obligation only to the extent and in the amount provided
in advance in appropriations Acts. Amounts so appropriated

1490P.1,. 108-203, §301(a)(1), inserted “, except that the maximum amount of the assessment
may not exceed the greater of $75 or the adjusted amount as provided pursuant to the following
two sentences”, applicable with respect to fees for representation of claimants which are first
required to be certified or paid under section 206 on or after September 1, 2004.

141P L. 108-203, §301(a)(2), added these two sentences beginning with “In the case of” through
“$75.”, applicable with respect to fees for representation of claimants which are first required
to be certified or paid under section 206 on or after September 1, 2004.
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are authorized to remain available until expended, for adminis-
trative expenses in carrying out this title and related laws.

ASSIGNMENT 142

SEC. 207. [42 U.S.C. 4071 (a) The right of any person to any fu-
ture payment under this title shall not be transferable or assign-
able, at law or in equity, and none of the moneys paid or payable
or rights existing under this title shall be subject to execution, levy,
attachment, garnishment, or other legal process, or to the operation
of any bankruptcy or insolvency law.

(b) No other provision of law, enacted before, on, or after the date
of the enactment of this section 43, may be construed to limit, su-
persede, or otherwise modify the provisions of this section except
to the extent that it does so by express reference to this section.

(¢) Nothing in this section shall be construed to prohibit with-
holding taxes from any benefit under this title, if such withholding
is done pursuant to a request made in accordance with section
3402(p)(1) of the Internal Revenue Code of 1986 by the person enti-
tled to such benefit or such person’s representative payee.

PENALTIES 144

SEcC. 208. [42 U.S.C. 408] (a) Whoever—

(1) for the purpose of causing an increase in any payment
authorized to be made under this title, or for the purpose of
causing any payment to be made where no payment is author-
ized under this title, shall make or cause to be made any false
statement or representation (including any false statement or
representation in connection with any matter arising under
subchapter E of chapter 1, or subchapter A or E of chapter 9
of the Internal Revenue Code of 1939145  or chapter 2 or 21 or
subtitle F of the Internal Revenue Code of 1954 146) as to—

(A) whether wages were paid or received for employment
(as said terms are defined in this title and the Internal
Revenue Code), or the amount of wages or the period dur-
ing which paid or the person to whom paid; or

(B) whether net earnings from self-employment (as such
term is defined in this title and in the Internal Revenue
Code) were derived, or as to the amount of such net earn-
ings or the period during which or the person by whom de-
rived; or

(C) whether a person entitled to benefits under this title
had earnings in or for a particular period (as determined
under section 203(f) of this title for purposes of deductions
from benefits), or as to the amount thereof; or

(2) makes or causes to be made any false statement or rep-
resentation of a material fact in any application for any pay-
ment or for a disability determination under this title; or

142 See Vol. II, P.L. 83-59, §§86, 861, and 871, with respect to income subject to taxes.

143 This section was enacted August 10, 1939, [P.L. 76-379, §207].

This subsection was enacted April 20, 1983, [P.L. 98-21, §335(a)(2)].

144 See Vol. II, 18 U.S.C. 1028 and 1738, with respect to penalties relating to use of identifica-
tion documents.

145P L. 76-1.

146 See P.L. 83-591, chapter 2 (this volume).
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(3) at any time makes or causes to be made any false state-
ment or representation of a material fact for use in determin-
ing rights to payment under this title; or

(4) having knowledge of the occurrence of any event affecting
(1) his initial or continued right to any payment under this
title, or (2) the initial or continued right to any payment of any
other individual in whose behalf he has applied for or is receiv-
ing such payment, conceals or fails to disclose such event with
an intent fraudulently to secure payment either in a greater
amount than is due or when no payment is authorized; or

(5) having made application to receive payment under this
title for the use and benefit of another and having received
such a payment, knowingly and willfully converts such a pay-
ment, or any part thereof, to a use other than for the use and
benefit of such other person; or

(6) willfully, knowingly, and with intent to deceive the Com-
missioner of Social Security as to his true identity (or the true
identity of any other person) furnishes or causes to be fur-
nished false information to the Commissioner of Social Secu-
rity with respect to any information required by the Commis-
sioner of Social Security in connection with the establishment
and maintenance of the records provided for in section
205(c)(2); or

(7) for the purpose of causing an increase in any payment
authorized under this title (or any other program financed in
whole or in part from Federal funds), or for the purpose of
causing a payment under this title (or any such other program)
to be made when no payment is authorized thereunder, or for
the purpose of obtaining (for himself or any other person) any
payment or any other benefit to which he (or such other per-
son) is not entitled, or for the purpose of obtaining anything of
value from any person, or for any other purpose—

(A) willfully, knowingly, and with intent to deceive, uses
a social security account number, assigned by the Commis-
sioner of Social Security (in the exercise of the Commis-
sioner’s authority under section 205(c)(2) to establish and
maintain records) on the basis of false information fur-
nished to the Commissioner of Social Security by him or
by any other person; or

(B) with intent to deceive, falsely represents a number
to be the social security account number assigned by the
Commissioner of Social Security to him or to another per-
son, when in fact such number is not the social security ac-
count number assigned by the Commissioner of Social Se-
curity to him or to such other person; or

(C) knowingly alters a social security card issued by the
Commissioner of Social Security, buys or sells a card that
is, or purports to be, a card so issued, counterfeits a social
security card, or possesses a social security card or coun-
terfeit social security card with intent to sell or alter it; or

(8) discloses, uses, or compels the disclosure of the social se-
curity number of any person in violation of the laws of the
United States;

shall be guilty of a felony and upon conviction thereof shall be fined
under title 18, United States Code, or imprisoned for not more than
five years, or both.
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(b)147 (1) Any Federal court, when sentencing a defendant con-
victed of an offense under subsection (a), may order, in addition to
or in lieu of any other penalty authorized by law, that the defend-
ant make restitution to the victims of such offense specified in
paragraph (4).

(2) Sections 3612, 3663, and 3664 of title 18, United States
Code, shall apply with respect to the issuance and enforcement
of orders of restitution to victims of such offense under this
subsection.

(3) If the court does not order restitution, or orders only par-
tial restitution, under this subsection, the court shall state on
the record the reasons therefor.

(4) For purposes of paragraphs (1) and (2), the victims of an
offense under subsection (a) are the following:

(A) Any individual who suffers a financial loss as a re-
sult of the defendant’s violation of subsection (a).

(B) The Commissioner of Social Security, to the extent
that the defendant’s violation of subsection (a) results in—

(i) the Commissioner of Social Security making a
benefit payment that should not have been made; or

(i1) an individual suffering a financial loss due to the
defendant’s violation of subsection (a) in his or her ca-
pacity as the individual’s representative payee ap-
pointed pursuant to section 205().

(5)(A) Except as provided in subparagraph (B), funds paid to
the Commissioner of Social Security as restitution pursuant to
a court order shall be deposited in the Federal Old-Age and
Survivors Insurance Trust Fund, or the Federal Disability In-
surance Trust Fund, as appropriate.

(B) In the case of funds paid to the Commissioner of So-
cial Security pursuant to paragraph (4)(B)(ii), the Commis-
sioner of Social Security shall certify for payment to the in-
dividual described in such paragraph an amount equal to
the lesser of the amount of the funds so paid or the indi-
vidual’s outstanding financial loss, except that such
amount may be reduced by the amount of any overpay-
ments of benefits owed under this title, title VIII, or title
XVI by the individual.

(c) 148 Any person or other entity who is convicted of a violation
of any of the provisions of this section, if such violation is commit-
ted by such person or entity in his role as, or in applying to be-
come, a certified payee under section 205(j) on behalf of another in-
dividual (other than such person’s spouse), upon his second or any
subsequent such conviction shall, in lieu of the penalty set forth in
the preceding provisions of this section, be guilty of a felony and
shall be fined under title 18, United States Code, or imprisoned for
not more than five years, or both. 149

(d)150 Any individual or entity convicted of a felony under this
section or under section 1632(b) may not be certified as a payee

147P.L. 108-203, §209(a)(2), added subsection (b), applicable with respect to violations occur-
ring on or after March 2, 2004.

148 P.1,. 108-203, §209(a)(1), redesignated the former subsection (b) as subsection (c).

149P 1,. 108-203, §209(a)(3), struck out “In the case of any violation described in the preceding
sentence, including a first such violation, if the court determines that such violation includes
a willful misuse of funds by such person or entity, the court may also require that full or partial
restitution of such funds be made to the individual for whom such person or entity was the cer-
tified payee.”, applicable with respect to violations occurring on or after March 2, 2004.

150 P.1.. 108-203, §209(a)(1), redesignated the former subsection (c) as subsection (d).
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under section 205(j). For the purpose of subsection (a)(7), the terms
“social security number” and “social security account number”
mean such numbers as are assigned by the Commissioner of Social
Security under section 205(c)(2) whether or not, in actual use, such
numbers are called social security numbers.

(e) 151 (1) Except as provided in paragraph (2), an alien—

(A) whose status is adjusted to that of lawful temporary
resident under section 210 or 245A of the Immigration and
Nationality Act or under section 902 of the Foreign Rela-
tions Authorization Act, Fiscal Years 1988 and 1989,

1 (B) whose status is adjusted to that of permanent resi-
ent—
(1) under section 202 of the Immigration Reform and
Control Act of 1986, or
(i1) pursuant to section 249 of the Immigration and
Nationality Act, or

(C) who is granted special immigrant status under sec-

tion 101(a)(27)(I) of the Immigration and Nationality Act,
shall not be subject to prosecution for any alleged conduct de-
scribed in paragraph (6) or (7) of subsection (a) if such conduct is
alleged to have occurred prior to 60 days after the date of the en-
actment of the Omnibus Budget Reconciliation Act of 1990.

(2) Paragraph (1) shall not apply with respect to conduct (de-
scribed in subsection (a)(7)(C)) consisting of—

(A) selling a card that is, or purports to be, a social secu-
rity card issued by the Commissioner of Social Security,

(B) possessing a social security card with intent to sell
it, or

flC) counterfeiting a social security card with intent to
sell it.

(3) Paragraph (1) shall not apply with respect to any crimi-
nal conduct involving both the conduct described in subsection
(a)(7) to which paragraph (1) applies and any other criminal
conduct if such other conduct would be criminal conduct if the
conduct described in subsection (a)(7) were not committed.

DEFINITION OF WAGES

SEC. 209. [42 U.S.C. 409] (a) For the purposes of this title, the
term “wages” means remuneration paid prior to 1951 which was
wages for the purposes of this title under the law applicable to the
payment of such remuneration, and remuneration paid after 1950
for employment, including the cash value of all remuneration (in-
cluding benefits) paid in any medium other than cash; except that,
in the case of remuneration paid after 1950, such term shall not
include—

(1)(A) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding sub-
sections of this section) equal to $3,600 with respect to employ-
ment has been paid to an individual during any calendar year
prior to 1955, is paid to such individual during such calendar
year;

(B) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to $4,200 with respect to

151 P.L. 108-203, §209(a)(1), redesignated the former subsection (d) as subsection (e).
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employment has been paid to an individual during any cal-
endar year after 1954 and prior to 1959, is paid to such
individual during such calendar year;

(C) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to $4,800 with respect to
employment has been paid to an individual during any cal-
endar year after 1958 and prior to 1966, is paid to such
individual during such calendar year;

(D) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to $6,600 with respect to
employment has been paid to an individual during any cal-
endar year after 1965 and prior to 1968, is paid to such
individual during such calendar year;

(E) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to $7,800 with respect to
employment has been paid to an individual during any cal-
endar year after 1967 and prior to 1972, is paid to such
individual during such calendar year;

(F) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to $9,000 with respect to
employment has been paid to an individual during any cal-
endar year after 1971 and prior to 1973, is paid to such
individual during any such calendar year;

(G) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to $10,800 with respect
to employment has been paid to an individual during any
calendar year after 1972 and prior to 1974, is paid to such
individual during such calendar year;

(H) That part of remuneration which, after remunera-
tion (other than remuneration referred to in the succeed-
ing subsections of this section) equal to $13,200 with re-
spect to employment has been paid to an individual during
any calendar year after 1973 and prior to 1975, is paid to
such individual during such calendar year;

(I) That part of remuneration which, after remuneration
(other than remuneration referred to in the succeeding
subsections of this section) equal to the contribution and
benefit base (determined under section 230) with respect
to employment has been paid to an individual during any
calendar year after 1974 with respect to which such con-
tribution and benefit base is effective, is paid to such indi-
vidual during such calendar year;

(2) The amount of any payment (including any amount paid
by an employer for insurance or annuities, or into a fund, to
provide for any such payment) made to, or on behalf of, an em-
ployee or any of his dependents under a plan or system estab-
lished by an employer which makes provision for his employees
generally (or for his employees generally and their dependents)
or for a class or classes of his employees (or for a class or class-
es of his employees and their dependents), on account of (A)
sickness or accident disability (but, in the case of payments
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made to an employee or any of his dependents, this clause
shall exclude from the term “wages” only payments which are
received under a workmen’s compensation law), or 152 (B) medi-
cal or hospitalization expenses in connection with sickness or
accident disability, or (C) death, except that this subsection
does not apply to a payment for group-term life insurance to
the extent that such payment is includible in the gross income
of the employee under the Internal Revenue Code of 1986;

(3) Any payment on account of sickness or accident disabil-
ity, or medical or hospitalization expenses in connection with
sickness or accident disability, made by an employer to, or on
behalf of, an employee after the expiration of six calendar
months following the last calendar month in which the em-
ployee worked for such employer;

(4) Any payment made to, or on behalf of, an employee or his
beneficiary (A) from or to a trust exempt from tax under sec-
tion 165(a) of the Internal Revenue Code of 1939153 at the time
of such payment or, in the case of a payment after 1954, under
sections 401 and 501(a) of the Internal Revenue Code of 1954
or the Internal Revenue Code of 1986 154, unless such payment
is made to an employee of the trust as remuneration for serv-
ices rendered as such employee and not as a beneficiary of the
trust, or (B) under or to an annuity plan which, at the time
of such payment, meets the requirements of section 165(a)(3),
(4), (5), and (6) of the Internal Revenue Code of 1939 or, in the
case of a payment after 1954 and prior to 1963, the require-
ments of section 401(a)(3), (4), (5), and (6) of the Internal Reve-
nue Code of 1954, or (C) under or to an annuity plan which,
at the time of any such payment after 1962, is a plan described
in section 403(a) of the Internal Revenue Code of 1986 155, or
(D) under or to a bond purchase plan which, at the time of any
such payment after 1962, is a qualified bond purchase plan de-
scribed in section 405(a) of the Internal Revenue Code of 1954
(as in effect before the enactment of the Tax Reform Act of
1984), or (E) under or to an annuity contract described in sec-
tion 403(b) of the Internal Revenue Code of 1986 156, other than
a payment for the purchase of such contract which is made by
reason of a salary reduction agreement (whether evidenced by
a written instrument or otherwise), or (F) under or to an ex-
empt governmental deferred compensation plan (as defined in
section 3121(v)(3) of such Code 157), or (G) to supplement pen-
sion benefits under a plan or trust described in any of the fore-
going provisions of this subsection to take into account some
portion or all of the increase in the cost of living (as deter-
mined by the Secretary of Labor) since retirement but only if
such supplemental payments are under a plan which is treated
as a welfare plan under section 3(2)(B)(ii) of the Employee Re-
tirement Income Security Act of 1974158 | or (H) under a sim-
plified employee pension (as defined in section 408(k)(1) of such

152See Vol. II, P.L. 97-123, §3(e), with respect to treatment of payments under a State tem-
porary disability law.

153P.L. 76-1.

154 See Vol. II, P.L. 83-591, §§401 and 501(a).

155 See Vol. II, P.L. 83-591, §403(a).

156 See Vol. II, P.L. 83-591, §403(b).

157 See P.L. 83-591, §3121(v) (this volume).

158 See Vol. II, P.L. 93-406.
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Code), other than any contributions described in section
408(k)(6) of such Code, (I) under a cafeteria plan (within the
meaning of section 125 of the Internal Revenue Code of 1986)
if such payment would not be treated as wages without regard
to such plan and it is reasonable to believe that (if section 125
applied for purposes of this section) section 125 would not treat
any wages as constructively received; or (J) under an arrange-
ment to which section 408(p) of such Code applies, other than
any elective contributions under paragraph (2)(A)(i) thereof; or
(K) under a plan described in section 457(e)(11)(A)(ii) of the In-
ternal Revenue Code of 1986 and maintained by an eligible
employer (as defined in section 457(e)(1) of such Code);

(5) The payment by an employer (without deduction from the
remuneration of the employee)—

(A) of the tax imposed upon an employee under section
3101 of the Internal Revenue Code of 1986 159, or

(B) of any payment required from an employee under a
State unemployment compensation law,

with respect to remuneration paid to an employee for domestic
1selll)'vice in a private home of the employer or for agricultural
abor;

(6)(A) Remuneration paid in any medium other than cash to
an employee for service not in the course of the employer’s
trade or business or for domestic service in a private home of
the employer;

(B) Cash remuneration paid by an employer in any cal-
endar year to an employee for domestic service in a private
home of the employer (including domestic service on a
farm operated for profit 1¢0), if the cash remuneration paid
in such year by the employer to the employee for such
service is less than the applicable dollar threshold (as de-
fined in section 3121(x) of the Internal Revenue Code of
1986) for such year;

(C) Cash remuneration paid by an employer in any cal-
endar year to an employee for service not in the course of
the employer’s trade or business, if the cash remuneration
paid in such year by the employer to the employee for such
service is less than $100. As used in this paragraph, the
term “service not in the course of the employer’s trade or
business” does not include domestic service in a private
home of the employer and does not include service de-
scribed in section 210(f)(5);

(7)(A) Remuneration paid in any medium other than cash for
agricultural labor;

(B) Cash remuneration paid by an employer in any cal-
endar year to an employee for agricultural labor unless—

(1) the cash remuneration paid in such year by the
employer to the employee for such labor is $150 or
more, or

(ii)) the employer’s expenditures for agricultural
labor in such year equal or exceed $2,500,

except that clause (ii) shall not apply in determining whether
remuneration paid to an employee constitutes “wages” under

159 See P.L. 83-591, §3101 (this volume).
160 P 1,. 108-203, §423(b), struck out “described in section 210(f)(5)” and substituted “on a farm
operated for profit”, effective March 2, 2004.
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this section if such employee (I) is employed as a hand harvest
laborer and is paid on a piece rate basis in an operation which
has been, and is customarily and generally recognized as hav-
ing been, paid on a piece rate basis in the region of employ-
ment, (IT) commutes daily from his permanent residence to the
farm on which he is so employed, and (III) has been employed
in agriculture less than 13 weeks during the preceding cal-
endar year;

(8) Remuneration paid by an employer in any year to an em-
ployee for service described in section 210(G)(3)(C) (relating to
home workers), if the cash remuneration paid in such year by
%he employer to the employee for such service is less than

100;

(9) Remuneration paid to or on behalf of an employee if (and
to the extent that) at the time of the payment of such remu-
neration it is reasonable to believe that a corresponding deduc-
tion is allowable under section 217 of the Internal Revenue
Code of 1986 (determined without regard to section 274(n) of
such Code 161);

(10)(A) Tips paid in any medium other than cash,;

(B) Cash tips received by an employee in any calendar
month in the course of his employment by an employer un-
less the amount of such cash tips is $20 or more;

(11) Any payment or series of payments by an employer to
an employee or any of his dependents which is paid—

(A) upon or after the termination of an employee’s em-
ployment relationship because of (A) death, or (B) retire-
ment for disability, and

(B) under a plan established by the employer which
makes provision for his employees generally or a class or
classes of his employees (or for such employees or class or
classes of employees and their dependents),

other than any such payment or series of payments which
would have been paid if the employee’s employment relation-
ship had not been so terminated,

(12) Any payment made by an employer to a survivor or the
estate of a former employee after the calendar year in which
such employee died;

(13) Any payment made by an employer to an employee, if
at the time such payment is made such employee is entitled to
disability insurance benefits under section 223(a) and such en-
titlement commenced prior to the calendar year in which such
payment is made, and if such employee did not perform any
services for such employer during the period for which such
payment is made;

(14)(A) Remuneration paid by an organization exempt from
income tax under section 501 of the Internal Revenue Code of
1986162 in any calendar year to an employee for service ren-
dered in the employ of such organization, if the remuneration
paid in such year by the organization to the employee for such
service is less than $100;

(B) Any contribution, payment, or service, provided by
an employer which may be excluded from the gross income

161 See Vol. II, P.L. 83-591, §§217 and 274(n).
162 See Vol. II, P.L. 83-591, §501.
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of an employee, his spouse, or his dependents, under the
provisions of section 120 of the Internal Revenue Code of
1986163 (relating to amounts received under qualified
group legal services plans);

(15) Any payment made, or benefit furnished, to or for the
benefit of an employee if at the time of such payment or such
furnishing it is reasonable to believe that the employee will be
able to exclude such payment or benefit from income under
section 127 or 129 of the Internal Revenue Code of 1986 164;

(16) The value of any meals or lodging furnished by or on be-
half of the employer if at the time of such furnishing it is rea-
sonable to believe that the employee will be able to exclude
such items from income under section 119 of the Internal Reve-
nue Code of 1986 165 ;

(17) Any benefit provided to or on behalf of an employee if
at the time such benefit is provided it is reasonable to believe
that the employee will be able to exclude such benefit from in-
come under section 74(c), 108(f)(4), 166 117, or 132 of the Inter-
nal Revenue Code of 1986 167; 168

(18) Remuneration consisting of income excluded from tax-
ation under section 7873 of the Internal Revenue Code of 1986
(relating to income derived by Indians from exercise of fishing
rights); or 169

(19) 170 Remuneration on account of—

(A) a transfer of a share of stock to any individual pur-
suant to an exercise of an incentive stock option (as de-
fined in section 422(b) of the Internal Revenue Code of
1986) or under an employee stock purchase plan (as de-
fined in section 423(b) of such Code), or

(B) any disposition by the individual of such stock.

(b) Nothing in the regulations prescribed for purposes of chapter
24 of the Internal Revenue Code of 1986 17! (relating to income tax
withholding) which provides an exclusion from “wages” as used in
such chapter shall be construed to require a similar exclusion from
“wages” in the regulations prescribed for purposes of this title.

(c) For purposes of this title, in the case of domestic service de-
scribed in subsection (a)(6)(B), any payment of cash remuneration
for such service which is more or less than a whole-dollar amount
shall, under such conditions and to such extent as may be pre-
scribed by regulations made under this title, be computed to the
nearest dollar. For the purpose of the computation to the nearest
dollar, the payment of a fractional part of a dollar shall be dis-
regarded unless it amounts to one-half dollar or more, in which
case it shall be increased to $1. The amount of any payment of cash
remuneration so computed to the nearest dollar shall, in lieu of the
amount actually paid, be deemed to constitute the amount of cash
remuneration for purposes of subsection (a)(6)(B).

163 See Vol. II, P.L. 83-591, §120.

164 See Vol. II, P.L. 83-591, §§127 and 129.

165 See Vol. II P.L. 83-591, §119.

166 P.1,. 108~ 357 §320(b)(5) inserted 108(f)(4), applicable to amounts received by an individual
in taxable years beglnnlng after December 31, 2003.

167 See Vol. II, P.L. 83-591, §§74(c), 117 and 132.

168 P L. 108—357, §251(a)(1)(B), struck out “or”.

169P.1,. 108-357, §251(a)(1)(B), struck out the period and substituted “; or”.

170P L. 108-357, §251(a)(1)(B), added paragraph (19), applicable to stock acquired pursuant
to options exercised after October 22, 2004.

171 See P.L. 83-591 (this volume).
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(d) For purposes of this title, in the case of an individual per-
forming service, as a member of a uniformed service, to which the
provisions of section 210(1)(1) are applicable, the term “wages”
shall, subject to the provisions of subsection (a)(1) of this section,
include as such individual’s remuneration for such service only (1)
his basic pay as described in chapter 3 and section 1009 of title 37,
United States Code!72, in the case of an individual performing
service to which subparagraph (A) of such section 210(1)(1) applies,
or (2) his compensation for such service as determined under sec-
tion 206(a) of title 37, United States Code, in the case of an individ-
ual performing service to which subparagraph (B) of such section
210(1)(1) applies.

(e) For purposes of this title, in the case of an individual perform-
ing service, as a volunteer or volunteer leader within the meaning
of the Peace Corps Act!73, to which the provisions of section 210(o0)
are applicable, (1) the term “wages” shall, subject to the provisions
of subsection (a) of this section, include as such individual’s remu-
neration for such service only amounts certified as payable pursu-
ant to section 5(c) or 6(1) of the Peace Corps Act, and (2) any such
amount shall be deemed to have been paid to such individual at
the time the service, with respect to which it is paid, is performed.

(f) For purposes of this title, tips received by an employee in the
course of his employment shall be considered remuneration for em-
ployment. Such remuneration shall be deemed to be paid at the
time a written statement including such tips is furnished to the
employer pursuant to section 6053(a) of the Internal Revenue Code
of 1986174 or (if no statement including such tips is so furnished)
at the time received.

(g) For purposes of this title, in any case where an individual is
a member of a religious order (as defined in section 3121(r)(2) of
the Internal Revenue Code of 1986 175) performing service in the ex-
ercise of duties required by such order, and an election of coverage
under section 3121(r) of such Code is in effect with respect to such
order or with respect to the autonomous subdivision thereof to
which such member belongs, the term “wages” shall, subject to the
provisions of subsection (a) of this section, include as such individ-
ual’s remuneration for such service the fair market value of any
board, lodging, clothing, and other perquisites furnished to such
member by such order or subdivision thereof or by any other per-
son or organization pursuant to an agreement with such order or
subdivision, except that the amount included as such individual’s
remuneration under this paragraph shall not be less than $100 a
month.

(h) For purposes of this title, in the case of an individual per-
forming service under the provisions of section 294 of title 28, Unit-
ed States Code!7¢ (relating to assignment of retired justices and
judges to active duty), the term “wages” shall not include any pay-
ment under section 371(b) of such title 28 which is received during
the period of such service.

(i) Nothing in any of the foregoing provisions of this section
(other than subsection (a)) shall exclude from the term “wages”™—

172 See Vol. II, Title 37.

173 See Vol. 11, P.L. 87-293.

174 See Vol. II, P.L. 83-591, §6053(a).
175 See P.L. 83-591 (this volume).

176 See Vol. II, Title 28.
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(1) Any employer contribution under a qualified cash or de-
ferred arrangement (as defined in section 401(k) of the Internal
Revenue Code of 1954 177) to the extent not included in gross
income by reason of section 402(a)(8) of such Code, or

(2) Any amount which is treated as an employer contribution
under section 414(h)(2) of such Code where the pickup referred
to in such section is pursuant to a salary reduction agreement
(whether evidenced by a written instrument or otherwise).

(j) Any amount deferred under a nonqualified deferred compensa-
tion plan (within the meaning of section 3121(v)(2)(C) of the Inter-
nal Revenue Code of 1986 178) shall be taken into account for pur-
poses of this title as of the later of when the services are per-
formed, or when there is no substantial risk of forfeiture of the
rights to such amount. Any amount taken into account as wages
by reason of the preceding sentence (and the income attributable
thereto) shall not thereafter be treated as wages for purposes of
this title.

(k)(1) For purposes of sections 203(f)(8)(B)Gi), 213(d)(2)(B),
215(a)(1)(B)Gi), 215(a)1)(C)G1), 215(a)1)(D),  215(b)(3)(A)G1),
21501)(1)(E), 2153G1)(2)(C)Gi), 224(F)(2)(B), and 230(b)(2) as in effect
immediately prior to the enactment of the Social Security Amend-
ments of 1977), the term “national average wage index” for any
particular calendar year means, subject to regulations of the Com-
missioner of Social Security under paragraph (2), the average of
the total wages for such particular calendar year.

(2) The Commissioner of Social Security shall prescribe regula-
tions under which the national average wage index for any cal-
endar year shall be computed—

(A) on the basis of amounts reported to the Secretary of the
Treasury or his delegate for such year,

(B) by disregarding the limitation on wages specified in sub-
section (1)(1),

(C) with respect to calendar years after 1990, by incorporat-
ing deferred compensation amounts and factoring in for such
years the rate of change from year to year in such amounts,
in a manner consistent with the requirements of section 10208
of the Omnibus Budget Reconciliation Act of 1989, and

(D) with respect to calendar years before 1978, in a manner
consistent with the manner in which the average of the total
wages for each such calendar years was determined as pro-
vided by applicable law as in effect for such years.

(3) For purposes of this subsection, the term “deferred compensa-
tion amount” means—

(A) any amount excluded from gross income under chapter 1
of the Internal Revenue Code of 1986 by reason of section
402(a)(8) 179 , 402(h)(1)(B), or 457(a) of such Code or by reason
%f (211 salary reduction agreement under section 403(b) of such

ode,

(B) any amount with respect to which a deduction is allow-
able under chapter 1 of such Code by reason of a contribution
to a plan described in section 501(c)(18) of such Code, 180 and

177 See Vol. II, P.L. 83-591, §401(k)

178 See P.L. 83— 591, §3121(v) (this volume)

179 As in original. Reference should be to §402(e)(3) (P.L. 102-318, §521(a) amended §402(a)
through (c).)

180 See Vol. II, P.L. 83-591.
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(C) to the extent provided in regulations of the Commissioner
of Social Security, deferred compensation provided under any
arrangement, agreement, or plan referred to in subsection (i)

or (j).
DEFINITION OF EMPLOYMENT

SEC. 210. [42 U.S.C. 410] For the purposes of this title—

Employment

(a) The term “employment” means any service performed after
1936 and prior to 1951 which was employment for the purposes of
this title under the law applicable to the period in which such serv-
ice was performed, and any service, of whatever nature, performed
after 1950 (A) by an employee for the person employing him, irre-
spective of the citizenship or residence of either, (i) within the
United States, or (ii) on or in connection with an American vessel
or American aircraft under a contract of service which is entered
into within the United States or during the performance of which
and while the employee is employed on the vessel or aircraft it
touches at a port in the United States, if the employee is employed
on and in connection with such vessel or aircraft when outside the
United States, or (B) outside the United States by a citizen or resi-
dent of the United States as an employee (i) of an American em-
ployer (as defined in subsection (e) of this section), or (ii) of a for-
eign affiliate (as defined in section 3121(1)(6) of the Internal Reve-
nue Code of 1986 181) of an American employer during any period
for which there is in effect an agreement, entered into pursuant to
section 3121(1) of such Code, with respect to such affiliate, or (C)
if it is service, regardless of where or by whom performed, which
is designated as employment or recognized as equivalent to employ-
ment under an agreement entered into under section 233; except
that, in the case of service performed after 1950, such term shall
not include—

(1) Service performed by foreign agricultural workers law-
fully admitted to the United States from the Bahamas, Ja-
maica, and the other British West Indies, or from any other
foreign country or possession thereof, on a temporary basis to
perform agricultural labor;

(2) Domestic service performed in a local college club, or local
chapter of a college fraternity or sorority, by a student who is
enrolled and is regularly attending classes at a school, college,
or university;

(8)(A) Service performed by a child under the age of 18 in
the employ of his father or mother;

(B) Service not in the course of the employer’s trade or
business, or domestic service in a private home of the em-
ployer, performed by an individual under the age of 21 in
the employ of his father or mother, or performed by an in-
dividual in the employ of his spouse or son or daughter;
except that the provisions of this subparagraph shall not
be applicable to such domestic service performed by an in-
dividual in the employ of his son or daughter if—

181 See P.L. 83-591, §3121 (this volume).
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(i) the employer is a surviving spouse or a divorced
individual and has not remarried, or has a spouse liv-
ing in the home who has a mental or physical condi-
tion which results in such spouse’s being incapable of
caring for a son, daughter, stepson, or stepdaughter
(referred to in clause (ii)) for at least 4 continuous
weeks in the calendar quarter in which the service is
rendered, and

(i1) a son, daughter, stepson, or stepdaughter of such
employer is living in the home, and

(iii) the son, daughter, stepson, or stepdaughter (re-
ferred to in clause (ii)) has not attained age 18 or has
a mental or physical condition which requires the per-
sonal care and supervision of an adult for at least 4
continuous weeks in the calendar quarter in which the
service is rendered,;

(4) Service performed by an individual on or in connection
with a vessel not an American vessel, or on or in connection
with an aircraft not an American aircraft, if (A) the individual
is employed on and in connection with such vessel or aircraft
when outside the United States and (B)(i) such individual is
not a citizen of the United States or (ii) the employer is not an
American employer;

(5) Service performed in the employ of the United States or
any instrumentality of the United States, if such service—

(A) would be excluded from the term “employment” for
purposes of this title if the provisions of paragraphs (5)
and (6) of this subsection as in effect in January 1983 had
remained in effect, and

(B) is performed by an individual who—

(i) has been continuously performing service de-
scribed in subparagraph (A) since December 31, 1983,
and for purposes of this clause—

(D) if an individual performing service described
in subparagraph (A) returns to the performance of
such service after being separated therefrom for a
period of less than 366 consecutive days,
regardless of whether the period began before, on,
or after December 31, 1983, then such service
shall be considered continuous,

(II) if an individual performing service described
in subparagraph (A) returns to the performance of
such service after being detailed or transferred to
an international organization as described under
section 3343 of subchapter III of chapter 33 of
title 5, United States Code, or under section 3581
of chapter 35 of such title, then the service
performed for that organization shall be
considered service described in subparagraph (A),

(IIT) if an individual performing service
described in subparagraph (A) is reemployed or
reinstated after being separated from such service
for the purpose of accepting employment with the
American Institute of Taiwan as provided under
section 3310 of chapter 48 of title 22, United
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States Code !82, then the service performed for
that Institute shall be considered service
described in subparagraph (A),

(IV) if an individual performing service
described in subparagraph (A) returns to the
performance of such service after performing
service as a member of a uniformed service
(including, for purposes of this clause, service in
the National Guard and temporary service in the
Coast Guard Reserve) and after exercising
restoration or reemployment rights as provided
under chapter 43 of title 38, United States
Code 133, then the service so performed as a
member of a uniformed service shall be considered
service described in subparagraph (A), and

(V) if an individual performing service described
in subparagraph (A) returns to the performance of
such service after employment (by a tribal
organization) to which section 104(e)(2) of the
Indian Self-Determination Act 134 applies, then the
service performed for that tribal organization
shall be considered service described in
subparagraph (A); or

(i) is receiving an annuity from the Civil Service
Retirement and Disability Fund, or benefits (for serv-
ice as an employee) under another retirement system
established by a law of the United States for employ-
ees of the Federal Government (other than for mem-
bers of the uniformed services);

except that this paragraph shall not apply with respect to any
such service performed on or after any date on which such in-
dividual performs—
(C) service performed as the President or Vice President
of the United States,
(D) service performed—

(1) in a position placed in the Executive Schedule
under sections 5312 through 5317 of title 5, United
States Code,

(ii) as a noncareer appointee in the Senior Executive
Service or a noncareer member of the Senior Foreign
Service, or

(iii) in a position to which the individual is ap-
pointed by the President (or his designee) or the Vice
President wunder section 105(a)(1), 106(a)(1), or
107(a)(1) or (b)(1) of title 3, United States Code 85, if
the maximum rate of basic pay for such position is at
or above the rate for level V of the Executive Schedule,

(E) service performed as the Chief Justice of the United
States, an Associate Justice of the Supreme Court, a judge
of a United States court of appeals, a judge of a United
States district court (including the district court of a terri-

182 See Vol. 11, Title 22.
183 See Vol. II, Title 38.
184 See Vol. II, P.L. 93-638, §104(e)(2).
185 See Vol. II, Title 3.
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tory), a judge of the United States Claims Court!86, a
judge of the United States Court of International Trade, a
judge of the United States Tax Court, a United States
magistrate, or a referee in bankruptcy or United States
bankruptcy judge,

(F) service performed as a Member, Delegate, or Resi-
dent Commissioner of or to the Congress,

(G) 187 any other service in the legislative branch of the
Federal Government if such service—

(i) is performed by an individual who was not sub-
ject to subchapter IIT of chapter 83 of title 5, United
States Code, or to another retirement system estab-
lished by a law of the United States for employees of
the Federal Government (other than for members of
the uniformed services), on December 31, 1983, or

(i1) is performed by an individual who has, at any
time after December 31, 1983, received a lump-sum
payment under section 8342(a) of title 5, United
States Code, or under the corresponding provision of
the law establishing the other retirement system de-
scribed in clause (i), or

(ii1) is performed by an individual after such individ-
ual has otherwise ceased to be subject to subchapter
III of chapter 83 of title 5, United States Code (with-
out having an application pending for coverage under
such subchapter), while performing service in the leg-
islative branch (determined without regard to the pro-
visions of subparagraph (B) relating to continuity of
employment), for any period of time after December
31, 1983,

and for purposes of this subparagraph (G) an individual is
subject to such subchapter III or to any such other retire-
ment system at any time only if (a) such individual’s pay
is subject to deductions, contributions, or similar payments
(concurrent with the service being performed at that time)
under section 8334(a) of such title 5 or the corresponding
provision of the law establishing such other system, or (in
a case to which section 8332(k)(1) of such title applies)
such individual is making payments of amounts equivalent
to such deductions, contributions, or similar payments
while on leave without pay, or (b) such individual is receiv-
ing an annuity from the Civil Service Retirement and Dis-
ability Fund, or is receiving benefits (for service as an em-
ployee) under another retirement system established by a
law of the United States for employees of the Federal Gov-
ernment (other than for members of the uniformed serv-
ices), or
(H) service performed by an individual—

(i) on or after the effective date of an election by

such individual, under section 301 of the Federal Em-

186 P.1.. 102-572, §902(b)(1), provided that “the United States Claims Court” shall be deemed
to refer to “the United States Court of Federal Claims”, effective October 29, 1992.

187 See Vol. II, P.L 98-369, §2601(c), with respect to the applicability of subchapter III, chap-
ter 83, of Title 5, United States Code, to service performed after December 31, 1983; and
§2601(e)(1), with respect to employees of certain nonprofit organizations who are considered to
be performing services in the employ of an instrumentality of the United States.
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ployees’ Retirement System Act of 1986188 | section
307 of the Central Intelligence Agency Retirement Act
(50 U.S.C. 2157) 189, or the Federal Employees’ Retire-
ment System Open Enrollment Act of 1997 to become
subject to the Federal Employees’ Retirement System
provided in chapter 84 of title 5, United States Code,
or

(i) on or after the effective date of an election by
such individual, under regulations issued under sec-
tion 860 of the Foreign Service Act of 1980199, to be-
come subject to the Foreign Service Pension System
Rrovided in subchapter II of chapter 8 of title I of such

ct;

(6) Service performed in the employ of the United States or
any instrumentality of the United States if such service is per-
formed—

(A) in a penal institution of the United States by an in-
mate thereof;

(B) by any individual as an employee included under sec-
tion 5351(2) of title 5, United States Code (relating to cer-
tain interns, student nurses, and other student employees
of hospitals of the Federal Government), other than as a
medical or dental intern or a medical or dental resident in
training; or

(C) by any individual as an employee serving on a tem-
porary basis in case of fire, storm, earthquake, flood, or
other similar emergency;

(7) Service performed in the employ of a State, or any politi-
cal subdivision thereof, or any instrumentality of any one or
more of the foregoing which is wholly owned thereby, except
that this paragraph shall not apply in the case of—

(A) service included under an agreement under section
218,

(B) service which, under subsection (k), constitutes cov-
ered transportation service,

(C) service in the employ of the Government of Guam or
the Government of American Samoa or any political sub-
division thereof, or of any instrumentality of any one or
more of the foregoing which is wholly owned thereby, per-
formed by an officer or employee thereof (including a mem-
ber of the legislature of any such Government or political
subdivision), and, for purposes of this title—

(1) any person whose service as such an officer or
employee is not covered by a retirement system estab-
lished by a law of the United States shall not, with re-
spect to such service, be regarded as an officer or em-
ployee of the United States or any agency or instru-
mentality thereof, and

(i) the remuneration for service described in clause
(i) (including fees paid to a public official) shall be
deemed to have been paid by the Government of Guam
or the Government of American Samoa or by a politi-
cal subdivision thereof or an instrumentality of any

188 See Vol. II, P.L. 99-335.
189 See Vol. II, Title 50.
190 See Vol. II, P.L. 96-465.
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one or more of the foregoing which is wholly owned
thereby, whichever is appropriate,

(D) service performed in the employ of the District of Co-
lumbia or any instrumentality which is wholly owned
thereby, if such service is not covered by a retirement sys-
tem established by a law of the United States (other than
the Federal Employees Retirement System provided in
chapter 84 of title 5, United States Code); except that the
provisions of this subparagraph shall not be applicable to
service performed—

(i) in a hospital or penal institution by a patient or
inmate thereof;

(i) by any individual as an employee included under
section 5351(2) of title 5, United States Code (relating
to certain interns, student nurses, and other student
employees of hospitals of the District of Columbia Gov-
ernment), other than as a medical or dental intern or
as a medical or dental resident in training;

(iii) by any individual as an employee serving on a
temporary basis in case of fire, storm, snow, earth-
quake, flood, or other similar emergency; or

(iv) by a member of a board, committee, or council
of the District of Columbia, paid on a per diem, meet-
ing, or other fee basis,

(E) service performed in the employ of the Government
of Guam (or any instrumentality which is wholly owned by
such Government) by an employee properly classified as a
temporary or intermittent employee, if such service is not
covered by a retirement system established by a law of
Guam; except that (i) the provisions of this subparagraph
shall not be applicable to services performed by an elected
official or a member of the legislature or in a hospital or
penal institution by a patient or inmate thereof, and (ii)
for purposes of this subparagraph, clauses (i) and (ii) of
subparagraph (C) shall apply, or

(F) service in the employ of a State (other than the Dis-
trict of Columbia, Guam, or American Samoa), of any polit-
ical subdivision thereof, or of any instrumentality of any
one or more of the foregoing which is wholly owned there-
by, by an individual who is not a member of a retirement
system of such State, political subdivision, or instrumen-
tality, except that the provisions of this subparagraph
shall not be applicable to service performed—

(i) by an individual who is employed to relieve such
individual from unemployment;

(i1) in a hospital, home, or other institution by a pa-
tient or inmate thereof;

(iii) by any individual as an employee serving on a
temporary basis in case of fire, storm, snow, earth-
quake, flood, or other similar emergency;

(iv) by an election official or election worker if the
remuneration paid in a calendar year for such service
is less than $1,000 with respect to service performed
during any calendar year commencing on or after Jan-
uary 1, 1995, ending on or before December 31, 1999,
and the adjusted amount determined under section
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218(c)(8)(B) for any calendar year commencing on or
after January 1, 2000, with respect to service per-
formed during such calendar year; or
(v) by an employee in a position compensated solely
on a fee basis which is treated pursuant to section
211(c)(2)(E) as a trade or business for purposes of in-
clusion of such fees in net earnings from self employ-
ment;
for purposes of this subparagraph, except as provided in
regulations prescribed by the Secretary of the Treasury,
the term “retirement system” has the meaning given such
term by section 218(b)(4).

(8)(A) Service performed by a duly ordained, commissioned,
or licensed minister of a church in the exercise of his ministry
or by a member of a religious order in the exercise of duties
required by such order, except that this subparagraph shall not
apply to service performed by a member of such an order in
the exercise of such duties, if an election of coverage under sec-
tion 3121(r) of the Internal Revenue Code of 1986 19! is in ef-
fect with respect to such order, or with respect to the autono-
mous subdivision thereof to which such member belongs;

(B) Service performed in the employ of a church or quali-
fied church-controlled organization if such church or orga-
nization has in effect an election under section 3121(w) of
the Internal Revenue Code of 1986 192, other than service
in an unrelated trade or business (within the meaning of
section 513(a) of such Code);

(9) Service performed by an individual as an employee or em-
ployee representative as defined in section 3231 of the Internal
Revenue Code of 1986 193;

(10) Service performed in the employ of—

(A) a school, college, or university, or

(B) an organization described in section 509(a)(3) of the
Internal Revenue Code of 1986 194 if the organization is or-
ganized, and at all times thereafter is operated, exclusively
for the benefit of, to perform the functions of, or to carry
out the purposes of a school, college, or university and is
operated, supervised, or controlled by or in connection with
such school, college, or university, unless it is a school, col-
lege, or university of a State or a political subdivision
thereof and the services in its employ performed by a stu-
dent referred to in section 218(c)(5) are covered under the
agreement between the Commissioner of Social Security
and such State entered into pursuant to section 218;

if such service is performed by a student who is enrolled and
regularly attending classes at such school, college, or univer-
sity;

(11) Service performed in the employ of a foreign government
(including service as a consular or other officer or employee or
a Nonduplication representative);

(12) Service performed in the employ of an instrumentality
wholly owned by a foreign government—

191 See P.L. 83-591, §3121(r) (this volume).
192 See P.L. 83-591, §3121(w) (this volume).
193 See P.L. 83-591, §3231 (this volume).
194 See Vol. II, P.L. 83-591, §509(a)(3).
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(A) If the service is of a character similar to that per-
formed in foreign countries by employees of the United
States Government or of an instrumentality thereof; and

(B) If the Secretary of State shall certify to the Secretary
of the Treasury that the foreign government, with respect
to whose instrumentality and employees thereof exemption
is claimed, grants an equivalent exemption with respect to
similar service performed in the foreign country by em-
ployees of the United States Government and of instru-
mentalities thereof;

(13) Service performed as a student nurse in the employ of
a hospital or a nurses’ training school by an individual who is
enrolled and is regularly attending classes in a nurses’ training
school chartered or approved pursuant to State law;

(14)(A) Service performed by an individual under the age of
eighteen in the delivery or distribution of newspapers or shop-
ping news, not including delivery or distribution to any point
for subsequent delivery or distribution;

(B) Service performed by an individual in, and at the
time of, the sale of newspapers or magazines to ultimate
consumers, under an arrangement under which the news-
papers or magazines are to be sold by him at a fixed price,
his compensation being based on the retention of the ex-
cess of such price over the amount at which the news-
papers or magazines are charged to him, whether or not
he is guaranteed a minimum amount of compensation for
such service, or is entitled to be credited with the unsold
newspapers or magazines turned back;

(15) Service performed in the employ of an international or-
ganization entitled to enjoy privileges, exemptions, and immu-
nities as an international organization under the International
Organizations Immunities Act 195 (59 Stat. 669), except service
which constitutes “employment” under subsection (r);

(16) Service performed by an individual under an arrange-
ment with the owner or tenant of land pursuant to which—

(A) such individual undertakes to produce agricultural
or horticultural commodities (including livestock, bees,
poultry, and fur-bearing animals and wildlife) on such
land,

(B) the agricultural or horticultural commodities pro-
duced by such individual, or the proceeds therefrom, are to
be divided between such individual and such owner or ten-
ant, and

(C) the amount of such individual’s share depends on the
amount of the agricultural or horticultural commodities
produced;

(17) Service in the employ of any organization which is per-
formed (A) in any year during any part of which such organiza-
tion is registered, or there is in effect a final order of the Sub-
versive Activities Control Board requiring such organization to
register, under the Internal Security Act of 1950 19¢, as amend-
ed, as a Communist-action organization, a Communist-front or-

195 See Vol. II, P.L. 79-291.
196 See P.L. 81-831.
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ganization, or a Communist-infiltrated organization, and (B)
after June 30, 1956;

(18) Service performed in Guam by a resident of the Republic
of the Philippines while in Guam on a temporary basis as a
nonimmigrant alien admitted to Guam pursuant to section
101(a)(15)(H)(i) of the Immigration and Nationality Act 197 (8
U.S.C. 1101(a)(15)(H)(ii));

(19) Service which is performed by a nonresident alien indi-
vidual for the period he is temporarily present in the United
States as a nonimmigrant under subparagraph (F), (J), (M), or
(Q) of section 101(a)(15) of the Immigration and Nationality
Act, as amended, and which is performed to carry out the pur-
pose ks),peciﬁed in subparagraph (F), (J), (M), or (Q) as the case
may be;

(20) Service (other than service described in paragraph
(3)(A)) performed by an individual on a boat engaged in catch-
ing fish or other forms of aquatic animal life under an arrange-
ment with the owner or operator of such boat pursuant to
which—

(A) such individual does not receive any additional com-
pensation other than as provided in subparagraph (B) and
other than case remuneration—

(i) which does not exceed $100 per trip;

(i1) which is contingent on a minimum catch; and

(iii) which is paid solely for additional duties (such
as mate, engineer, or cook) for which additional cash
remuneration is traditional in the industry,

(B) such individual receives a share of the boat’s (or the
boats’ in the case of a fishing operation involving more
than one boat) catch of fish or other forms of aquatic ani-
mal life or a share of the proceeds from the sale of such
catch, and

(C) the amount of such individual’s share depends on the
amount of the boat’s (or boats’ in the case of a fishing oper-
ation involving more than one boat) catch of fish or other
forms of aquatic animal life,

but only if the operating crew of such boat (or each boat from
which the individual receives a share in the case of a fishing
operation involving more than one boat) is normally made up
of fewer than 10 individuals; or

(21) Domestic service in a private home of the employer
which—

(A) is performed in any year by an individual under the
age of 18 during any portion of such year; and

(B) is not the principal occupation of such employee.

For purposes of paragraph (20), the operating crew of a boat
shall be treated as normally made up of fewer than 10 individ-
uals if the average size of the operating crew on trips made
during the preceding 4 calendar quarters consisted of fewer
than 10 individuals.

Included and Excluded Service

(b) If the services performed during one-half or more of any pay
period by an employee for the person employing him constitute em-

197 See Vol. II, P.L. 82-414.
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ployment, all the services of such employee for such period shall be
deemed to be employment; but if the services performed during
more than one-half of any such pay period by an employee for the
person employing him do not constitute employment, then none of
the services of such employee for such period shall be deemed to
be employment. As used in this subsection, the term “pay period”
means a period (of not more than thirty-one consecutive days) for
which a payment of remuneration is ordinarily made to the em-
ployee by the person employing him. This subsection shall not be
applicable with respect to services performed in a pay period by an
employee for the person employing him, where any of such service
is excepted by paragraph (9) of subsection (a).

American Vessel

(c) The term “American vessel” means any vessel documented or
numbered under the laws of the United States; and includes any
vessel which is neither documented or numbered under the laws of
the United States nor documented under the laws of any foreign
country, if its crew is employed solely by one or more citizens or
residents of the United States or corporations organized under the
laws of the United States or of any State.

American Aircraft

(d) The term “American aircraft” means an aircraft registered
under the laws of the United States.

American Employer

(e) The term “American employer” means an employer which is
(1) the United States or any instrumentality thereof, (2) a State or
any political subdivision thereof, or any instrumentality of any one
or more of the foregoing, (3) an individual who is a resident of the
United States, (4) a partnership, if two-thirds or more of the part-
ners are residents of the United States, (5) a trust, if all of the
trustees are residents of the United States, or (6) a corporation or-
ganized under the laws of the United States or of any State.

Agricultural Labor

(f) The term “agricultural labor” includes all service performed—
(1) On a farm, in the employ of any person, in connection
with cultivating the soil, or in connection with raising or har-
vesting any agricultural or horticultural commodity, including
the raising, shearing, feeding, caring for, training, and man-
agement of livestock, bees, poultry, and fur-bearing animals
and wildlife.

(2) In the employ of the owner or tenant or other operator
of a farm, in connection with the operation, management, con-
servation, improvement, or maintenance of such farm and its
tools and equipment, or in salvaging timber or clearing land of
brush and other debris left by a hurricane, if the major part
of such service is performed on a farm.

(3) In connection with the production or harvesting of any
commodity defined as an agricultural commodity in section



SOCIAL SECURITY ACT—§ 210(cont) 145

15(g) of the Agricultural Marketing Act 198, as amended, or in
connection with the ginning of cotton, or in connection with the
operation or maintenance of ditches, canals, reservoirs, or wa-
terways, not owned or operated for profit, used exclusively for
supplying and storing water for farming purposes.

(4)(A) In the employ of the operator of a farm in handling,
planting, drying, packing, packaging, processing, freezing,
grading, storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured
state, any agricultural or horticultural commodity; but only if
such operator produced more than one-half of the commodity
with respect to which such service is performed.

(B) In the employ of a group of operators of farms (other
than a cooperative organization) in the performance of
service described in subparagraph (A), but only if such op-
erators produced all of the commodity with respect to
which such service is performed. For the purposes of this
subparagraph, any unincorporated group of operators shall
be deemed a cooperative organization if the number of op-
erators comprising such group is more than twenty at any
time during the calendar year in which such service is per-
formed.

(5) On a farm operated for profit if such service is not in the
course of the employer’s trade or business 199.

The provisions of subparagraphs (A) and (B) of paragraph (4) shall
not be deemed to be applicable with respect to service performed
in connection with commercial canning or commercial freezing or in
connection with any agricultural or horticultural commodity after
its delivery to a terminal market for distribution for consumption.

Farm

(g) The term “farm” includes stock, dairy, poultry, fruit, fur-bear-
ing animal, and truck farms, plantatlons ranches, nurseries,
ranges, greenhouses or other similar structures used prlmarlly for
t}ﬁe gaising of agricultural or horticultural commodities, and or-
chards.

State

(h) The term “State” includes the District of Columbia, the Com-
monwealth of Puerto Rico, the Virgin Islands, Guam, and American
Samoa.

United States

(i) The term “United States” when used in a geographical sense
means the States, the District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, and American Samoa.

Employee

() The term “employee” means—
(1) any officer of a corporation; or

198 See Vol. II, P.L. 71-10.
199P L. 108-203, §423(c), struck out “or is domestic service in a private home of the employer”,
effective March 2, 2004.
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(2) any individual who, under the usual common law rules
applicable in determining the employer-employee relationship,
has the status of an employee; or

(3) any individual (other than an individual who is an em-
ployee under paragraph (1) or (2) of this subsection) who per-
forms services for remuneration for any person—

(A) as an agent-driver or commission-driver engaged in
distributing meat products, vegetable products, fruit prod-
ucts, bakery products, beverages (other than milk), or
laundry or dry-cleaning services, for his principal,

(B) as a full-time life insurance salesman;

(C) as a home worker performing work, according to
specifications furnished by the person for whom the serv-
ices are performed, on materials or goods furnished by
such person which are required to be returned to such per-
son or a person designated by him; or

(D) as a traveling or city salesman, other than as an
agent-driver or commission-driver, engaged upon a full-
time basis in the solicitation on behalf of, and the trans-
mission to, his principal (except for side-line sales activi-
ties on behalf of some other person) of orders from whole-
salers, retailers, contractors, or operators of hotels, res-
taurants, or other similar establishments for merchandise
for resale or supplies for use in their business operations;

if the contract of service contemplates that substantially all of
such services are to be performed personally by such individ-
ual; except that an individual shall not be included in the term
“employee” under the provisions of this paragraph if such indi-
vidual has a substantial investment in facilities used in con-
nection with the performance of such services (other than in fa-
cilities for transportation), or if the services are in the nature
of a single transaction not part of a continuing relationship
with the person for whom the services are performed.

Covered Transportation Service

(k)(1) Except as provided in paragraph (2), all service performed
in the employ of a State or political subdivision in connection with
its operation of a public transportation system shall constitute cov-
ered transportation service if any part of the transportation system
was acquired from private ownership after 1936 and prior to 1951.

(2) Service performed in the employ of a State or political
subdivision in connection with the operation of its public trans-
portation system shall not constitute covered transportation
service if—

(A) any part of the transportation system was acquired
from private ownership after 1936 and prior to 1951, and
substantially all service in connection with the operation of
the transportation system is, on December 31, 1950, cov-
ered under a general retirement system providing benefits
which, by reason of a provision of the State constitution
dealing specifically with retirement systems of the State or
political subdivisions thereof, cannot be diminished or im-
paired; or

(B) no part of the transportation system operated by the
State or political subdivision on December 31, 1950, was
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acquired from private ownership after 1936 and prior to
1951,
except that if such State or political subdivision makes an acquisi-
tion after 1950 from private ownership of any part of its transpor-
tation system, then, in the case of any employee who—

(C) became an employee of such State or political sub-
division in connection with and at the time of its acquisi-
tion after 1950 of such part, and

(D) prior to such acquisition rendered service in employ-
ment in connection with the operation of such part of the
transportation system acquired by the State or political
subdivision,

the service of such employee in connection with the operation of the
transportation system shall constitute covered transportation serv-
ice, commencing with the first day of the third calendar quarter fol-
lowing the calendar quarter in which the acquisition of such part
took place, unless on such first day such service of such employee
is covered by a general retirement system which does not, with re-
spect to such employee, contain special provisions applicable only
to employees described in subparagraph (C).

(3) All service performed in the employ of a State or political
subdivision thereof in connection with its operation of a public
transportation system shall constitute covered transportation
service if the transportation system was not operated by the
State or political subdivision prior to 1951 and, at the time of
its first acquisition (after 1950) from private ownership of any
part of its transportation system, the State or political subdivi-
sion did not have a general retirement system covering sub-
stantially all service performed in connection with the oper-
ation of the transportation system.

(4) For the purposes of this subsection—

(A) The term “general retirement system” means any
pension, annuity, retirement, or similar fund or system es-
tablished by a State or by a political subdivision thereof
for employees of the State, political subdivision, or both;
but such term shall not include such a fund or system
which covers only service performed in positions connected
with the operation of its public transportation system.

(B) A transportation system or a part thereof shall be
considered to have been acquired by a State or political
subdivision from private ownership if prior to the acquisi-
tion service performed by employees in connection with the
operation of the system or part thereof acquired con-
stituted employment under this title, and some of such em-
ployees became employees of the State or political subdivi-
sion in connection with and at the time of such acquisition.

(C) The term “political subdivision” includes an instru-
mentality of (i) a State, (ii) one or more political subdivi-
sions of a State, or (iii) a State and one or more of its polit-
ical subdivisions.

Service in the Uniformed Services

(1)(1) Except as provided in paragraph (4), the term “employ-
ment” shall, notwithstanding the provisions of subsection (a) of this
section, include—
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(A) service performed after December 1956 by an indi-
vidual as a member of a uniformed service on active duty,
but such term shall not include any such service which is
performed while on leave without pay, and

(B) service performed after December 1987 by an indi-
vidual as a member of a uniformed service on inactive
duty training.

(2) The term “active duty” means “active duty” as described
in paragraph (21) of section 101 of title 38, United States
Code 290, except that it shall also include “active duty for train-
ing” as described in paragraph (22) of such section.

(3) The term “inactive duty training” means “inactive duty
training” as described in paragraph (23) of such section 101.

(4)(A) Paragraph (1) of this subsection shall not apply in the
case of any service, performed by an individual as a member
of a uniformed service, which is creditable under section 3@i) of
the Railroad Retirement Act of 1974201, The Railroad Retire-
ment Board shall notify the Commissioner of Social Security,
with respect to all such service which is so creditable.

(B) In any case where benefits under this title are al-
ready payable on the basis of such individual’s wages and
self-employment income at the time such notification (with
respect to such individual) is received by the Commis-
sioner of Social Security, the Commissioner of Social Secu-
rity shall certify no further benefits for payment under
this title on the basis of such individual’s wages and self-
employment income, or shall recompute the amount of any
further benefits payable on the basis of such wages and
self-employment income, as may be required as a con-
sequence of subparagraph (A) of this paragraph. No pay-
ment of a benefit to any person on the basis of such indi-
vidual’s wages and self-employment income, certified by
the Commissioner of Social Security prior to the end of the
month in which the Commissioner receives such notifica-
tion from the Railroad Retirement Board, shall be deemed
by reason of this subparagraph to have been an erroneous
payment or a payment to which such person was not enti-
tled. The Commissioner of Social Security shall, as soon as
possible after the receipt of such notification from the Rail-
road Retirement Board, advise such Board whether or not
any such benefit will be reduced or terminated by reason
of subparagraph (A), and if any such benefit will be so re-
duced or terminated, specify the first month with respect
to which such reduction or termination will be effective.

Member of a Uniformed Service

(m) The term “member of a uniformed service” means any person
appointed, enlisted, or inducted in a component of the Army, Navy,
Air Force, Marine Corps, or Coast Guard (including a reserve com-
ponent as defined in section 101(27) of title 38, United States
Code 292), or in one of those services without specification of compo-

200 See Vol. II, title 38 and see P.L. 95-202, §401, with respect to the Women’s Air Forces
Service Pilots.

201 See Vol. II, P.L. 75-162 [as amended by P.L. 93-445].

202 See Vol. II, Title 38.
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nent, or as a commissioned officer of the Coast and Geodetic Sur-
vey, the National Oceanic and Atmospheric Administration Corps,
or the Regular or Reserve Corps of the Public Health Service, and
any person serving in the Army or Air Force under call or conscrip-
tion. The term includes—

(1) a retired member of any of those services;

(2) a member of the Fleet Reserve or Fleet Marine Corps Re-
serve;

(3) a cadet at the United States Military Academy, a mid-
shipman at the United States Naval Academy, and a cadet at
the United States Coast Guard Academy or United States Air
Force Academy;

(4) a member of the Reserve Officers’ Training Corps, the
Naval Reserve Officers’ Training Corps, or the Air Force Re-
serve Officers’ Training Corps, when ordered to annual train-
ing duty for fourteen days or more, and while performing au-
thorized travel to and from that duty; and

(5) any person while en route to or from, or at, a place for
final acceptance or for entry upon active duty in the military,
naval, or air service—

(A) who has been provisionally accepted for such duty; or
(B) who, under the Military Selective Service Act 203, has
been selected for active military, naval, or air service;
and has been ordered or directed to proceed to such place.
The term does not include a temporary member of the Coast Guard
Reserve.

Crew Leader

(n) The term “crew leader” means an individual who furnishes
individuals to perform agricultural labor for another person, if such
individual pays (either on his own behalf or on behalf of such per-
son) the individuals so furnished by him for the agricultural labor
performed by them and if such individual has not entered into a
written agreement with such person whereby such individual has
been designated as an employee of such person; and such individ-
uals furnished by the crew leader to perform agricultural labor for
another person shall be deemed to be the employees of such crew
leader. A crew leader shall, with respect to services performed in
furnishing individuals to perform agricultural labor for another
person and service performed as a member of the crew, be deemed
not to be an employee of such other person.

Peace Corps Volunteer Service

(0) The term “employment” shall, notwithstanding the provisions
of subsection (a), include service performed by an individual as a
volunteer or volunteer leader within the meaning of the Peace
Corps Act 204,

Medicare Qualified Government Employment

(p)(1) For purposes of sections 226 and 226A, the term “medicare
qualified government employment” means any service which would

203P L. 80-759.
204 See Vol. II, P.L. 87-293.



150 SOCIAL SECURITY ACT—§ 210(cont)

constitute “employment” as defined in subsection (a) of this section
but for the application of the provisions of—

(A) subsection (a)(5), or

(B) subsection (a)(7), except as provided in paragraphs
(2) and (3).

(2) Service shall not be treated as employment by reason of
paragraph (1)(B) if the service is performed—

(A) by an individual who is employed by a State or polit-
ical subdivision thereof to relieve him from unemployment,

(B) in a hospital, home, or other institution by a patient
or inmate thereof as an employee of a State or political
subdivision thereof or of the District of Columbia,

(C) by an individual, as an employee of a State or politi-
cal subdivision thereof or of the District of Columbia, serv-
ing on a temporary basis in case of fire, storm, snow,
earthquake, flood or other similar emergency,

(D) by any individual as an employee included under
section 5351(2) of title 5, United States Code2°5 (relating
to certain interns, student nurses, and other student em-
ployees of hospitals of the District of Columbia Govern-
ment), other than as a medical or dental intern or a medi-
cal or dental resident in training, or

(E) by an election official or election worker if the remu-
neration paid in a calendar year for such service is less
than $1,000 with respect to service performed during any
calendar year commencing on or after January 1, 1995,
ending on or before December 31, 1999, and the adjusted
amount determined under section 218(c)(8)(B) for any cal-
endar year commencing on or after January 1, 2000, with
respect to service performed during such calendar year.

As used in this paragraph, the terms “State” and “political subdivi-
sion” have the meanings given those terms in section 218(b).
(3) Service performed for an employer shall not be treated as
employment by reason of paragraph (1)(B) if—

(A) such service would be excluded from the term “em-
ployment” for purposes of this section if paragraph (1)(B)
did not apply;

(B) such service is performed by an individual—

(i) who was performing substantial and regular serv-
ice for remuneration for that employer before April 1,
1986,

(i1) who is a bona fide employee of that employer on
March 31, 1986, and

(iii) whose employment relationship with that em-
ployer was not entered into for purposes of meeting
the requirements of this subparagraph; and

(C) the employment relationship with that employer has
not been terminated after March 31, 1986.

(4) For purposes of paragraph (3), under regulations (consist-
ent with regulations established under section 3121(u)(2)(D) of
the Internal Revenue Code of 1954 206)—

205 See Vol. II, Title 5.
206 See P.L. 83-591, §3121 (this volume).
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(A) all agencies and instrumentalities of a State (as de-
fined in section 218(b)) or of the District of Columbia shall
be treated as a single employer, and

(B) all agencies and instrumentalities of a political sub-
division of a State (as so defined) shall be treated as a sin-
gle employer and shall not be treated as described in sub-
paragraph (A).

Treatment of Real Estate Agents and Direct Sellers

(q) Notwithstanding any other provision of this title, the rules of
section 3508 of the Internal Revenue Code of 1986297 shall apply
for purposes of this title.

Service in the Employ of International Organizations by Certain
Transferred Federal Employees

(r)(1) For purposes of this title, service performed in the employ
of an international organization by an individual pursuant to a
transfer of such individual to such international organization pur-
suant to section 3582 of title 5, United States Code, shall constitute
“employment” if—

(A) immediately before such transfer, such individual
performed service with a Federal agency which constituted
“employment” as defined in subsection (a), and

(B) such individual would be entitled, upon separation
from such international organization and proper applica-
tion, to reemployment with such Federal agency under
such section 3582.

(2) For purposes of this subsection:

(A) The term “Federal agency” means an agency, as de-
fined in section 3581(1) of title 5, United States Code.

(B) The term “international organization” has the mean-
ing provided such term by section 3581(3) of title 5, United
States Code. 208

SELF-EMPLOYMENT
SEC. 211. [42 U.S.C. 411] For the purposes of this title—

Net Earnings From Self-Employment

(a) The term “net earnings from self-employment” means the
gross income, as computed under subtitle A of the Internal Reve-
nue Code of 1986, derived by an individual from any trade or busi-
ness carried on by such individual, less the deductions allowed
under such subtitle which are attributable to such trade or busi-
ness, plus his distributive share (whether or not distributed) of the
ordinary net income or loss, as computed under section 702(a)(8) of
such Code, from any trade or business carried on by a partnership
of which he is a member; except that in computing such gross in-
come and deductions and such distributive share of partnership or-
dinary net income or loss—

(1) There shall be excluded rentals from real estate and from
personal property leased with the real estate (including such

207 P.L. 83-591, §3508 (this volume).
208 See Vol. II, Title 5, §§3581 and 3582.



152 SOCIAL SECURITY ACT—§ 211(cont)

rentals paid in crop shares), together with the deductions at-
tributable thereto, unless such rentals are received in the
course of a trade or business as a real estate dealer; except
that the preceding provisions of this paragraph shall not apply
to any income derived by the owner or tenant of land if (A)
such income is derived under an arrangement, between the
owner or tenant and another individual, which provides that
such other individual shall produce agricultural or horti-
cultural commodities (including livestock, bees, poultry, and
fur-bearing animals and wildlife) on such land, and that there
shall be material participation by the owner or tenant (as de-
termined without regard to any activities of an agent of such
owner or tenant) in the production or the management of the
production of such agricultural or horticultural commodities,
and (B) there is material participation by the owner or tenant
(as determined without regard to any activities of an agent of
such owner or tenant) with respect to any such agricultural or
horticultural commodity;

(2) There shall be excluded dividends on any share of stock,
and interest on any bond, debenture, note, or certificate, or
other evidence of indebtedness, issued with interest coupons or
in registered form by any corporation (including one issued by
a government or political subdivision thereof), unless such divi-
dends and interest are received in the course of a trade or
business as a dealer in stocks or securities;

(3) There shall be excluded any gain or loss (A) which is con-
sidered under subtitle A of the Internal Revenue Code of 1986
as gain or loss from the sale or exchange of a capital asset, (B)
from the cutting of timber, or the disposal of timber, coal, or
iron ore, if section 631 of the Internal Revenue Code of 1954
applies to such gain or loss, or (C) from the sale, exchange, in-
voluntary conversion, or other disposition of property if such
property is neither (i) stock in trade or other property of a kind
which would properly be includible in inventory if on hand at
the close of the taxable year, nor (ii) property held primarily
for sale to customers in the ordinary course of the trade or
business;

(4) The deduction for net operating losses provided in section
1172 gf the Internal Revenue Code of 198620° shall not be al-
owed;

(5)(A) If any of the income derived from a trade or business
(other than a trade or business carried on by a partnership) is
community income under community property laws applicable
to such income, the gross income and deductions attributable
to such trade or business shall be treated as the gross income
and deductions of the spouse carrying on such trade or busi-
ness or, if such trade or business is jointly operated, treated as
the gross income and deductions of each spouse on the basis
of their respective distributive share of the gross income and
deductions; 210

209 See Vol. II, P.L. 83-591, §172.

210P L. 108-203, §425(c), struck out “all of the gross income and deductions attributable to
such trade or business shall be treated as the gross income and deductions of the husband un-
less the wife exercises substantially all of the management and control of such trade or busi-
ness, in which case all of such gross income and deductions shall be treated as the gross income
and deductions of the wife;” and substituted “the gross income and deductions attributable to
such trade or business shall be treated as the gross income and deductions of the spouse carry-
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(B) If any portion of a partner’s distributive share of the
ordinary net income or loss from a trade or business car-
ried on by a partnership is community income or loss
under the community property laws applicable to such
share, all of such distributive share shall be included in
computing the net earnings from self-employment of such
partner, and no part of such share shall be taken into ac-
count in computing the net earnings from self-employment
of the spouse of such partner;

(6) A resident of the Commonwealth of Puerto Rico shall
compute his net earnings from self-employment in the same
manner as a citizen of the United States but without regard
to the provisions of section 933 of the Internal Revenue Code
of 1986 211;

(7) An individual who is a duly ordained, commissioned, or
licensed minister of a church or a member of a religious order
shall compute his net earnings from self-employment derived
from the performance of service described in subsection (c)(4)
without regard to section 107 (relating to rental value of par-
sonages), section 119 (relating to meals and lodging furnished
for the convenience of the employer), and section 911 (relating
to earned income from sources without the United States) of
the Internal Revenue Code of 1986, but shall not include in
any such net earnings from self-employment the rental value
of any parsonage or any parsonage allowance (whether or not
excluded under section 107 of the Internal Revenue Code of
1986) provided after the individual retires, or any other retire-
ment benefit received by such individual from a church plan
(as defined in section 414(e) of such Code) after the individual
retires 212;

(8) The exclusion from gross income provided by section 931
of the Internal Revenue Code of 1986 shall not apply;

(9) There shall be excluded amounts received by a partner
pursuant to a written plan of the partnership, which meets
such requirements as are prescribed by the Secretary of the
Treasury or his delegate, and which provides for payments on
account of retirement, on a periodic basis, to partners generally
or to a class or classes of partners, such payments to continue
at least until such partner’s death, if—

(A) such partner rendered no services with respect to
any trade or business carried on by such partnership (or
its successors) during the taxable year of such partnership
(or its successors), ending within or with his taxable year,
in which such amounts were received, and

(B) no obligation exists (as of the close of the partner-
ship’s taxable year referred to in subparagraph (A)) from
the other partners to such partner except with respect to
retirement payments under such plan, and

ing on such trade or business or, if such trade or business is jointly operated, treated as the
gross income and deductions of each spouse on the basis of their respective distributive share
of the gross income and deductions;”, effective March 2, 2004.

211 See Vol. II, P.L. 83-591, §933.

212P.L. 108-203, §422(a), inserted “, but shall not include in any such net earnings from self-
employment the rental value of any parsonage or any parsonage allowance (whether or not ex-
cluded under section 107 of the Internal Revenue Code of 1986) provided after the individual
retires, or any other retirement benefit received by such individual from a church plan (as de-
fined in section 414(e) of such Code) after the individual retires”, applicable to the years begin-
ning before, on, or after December 31, 1994.
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(C) such partner’s share, if any, of the capital of the
partnership has been paid to him in full before the close
of the partnership’s taxable year referred to in subpara-
graph (A);

(10) The exclusion from gross income provided by section
911§a)(1) of the Internal Revenue Code of 1954213 ghall not
apply;

(11) In lieu of the deduction provided by section 164(f) of the
Internal Revenue Code of 19862!4 (relating to deduction for
one-half of self-employment taxes), there shall be allowed a de-
duction equal to the product of—

(A) the taxpayer’s net earnings from self-employment for
the taxable year (determined without regard to this para-
graph), and

(B) one-half of the sum of the rates imposed by sub-
sections (a) and (b) of section 1401 of such Code 215 for such
year;

(12) There shall be excluded the distributive share of any
item of income or loss of a limited partner, as such, other than
guaranteed payments described in section 707(c) of the Inter-
nal Revenue Code of 1986216 to that partner for services actu-
ally rendered to or on behalf of the partnership to the extent
that those payments are established to be in the nature of re-
muneration for those services;

(13) In the case of church employee income, the special rules
of subsection (i)(1) shall apply;

(14) There shall be excluded income excluded from taxation
under section 7873 of the Internal Revenue Code of 1986217
(relating to income derived by Indians from exercise of fishing
rights); and

(15) The deduction under section 162(1) 218 (relating to health
insurance costs of self-employed individuals) shall not be al-
lowed.

If the taxable year of a partner is different from that of the part-
nership, the distributive share which he is required to include in
computing his net earnings from self-employment shall be based
upon the ordinary net income or loss of the partnership for any tax-
able year of the partnership (even though beginning prior to 1951)
ending within or with his taxable year. In the case of any trade or
business which is carried on by an individual or by a partnership
and in which, if such trade or business were carried on exclusively
by employees, the major portion of the services would constitute ag-
ricultural labor as defined in section 210(f)—

(i) in the case of an individual, if the gross income de-
rived by him from such trade or business is not more than
$2,400, the net earnings from self-employment derived by
him from such trade or business may, at his option, be
deemed to be 66 %45 percent of such gross income; or

(i1) in the case of an individual, if the gross income de-
rived by him from such trade or business is more than

213See Vol. II, P.L. 83-591, §911.

214See Vol. II, P.L. 83-591, §164(f).

215See P.L. 83-591, §1401 (this volume).

216 See Vol. II, P.L. 83-591, §707(c).

217 See Vol. II, P.L. 83-591, §7873.

218 P L. 108-203, §424(a), struck out “section 162(m) and substituted “section 162(1)”.
See Vol. II, P.L. 83-591, §162(1).
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$2,400 and the net earnings from self-employment derived
by him from such trade or business (computed under this
subsection without regard to this sentence) are less than
$1,600, the net earnings from self-employment derived by
him from such trade or business may, at his option, be
deemed to be $1,600; and

(iii) in the case of a member of a partnership, if his dis-
tributive share of the gross income of the partnership de-
rived from such trade or business (after such gross income
has been reduced by the sum of all payments to which sec-
tion 707(c) of the Internal Revenue Code of 1986219 ap-
plies) is not more than $2,400, his distributive share of in-
come described in section 702(a)(8) of such Code derived
from such trade or business may, at his option, be deemed
to be an amount equal to 66 25 percent of his distributive
share of such gross income (after such gross income has
been so reduced); or

(iv) in the case of a member of a partnership, if his dis-
tributive share of the gross income of the partnership de-
rived from such trade or business (after such gross income
has been reduced by the sum of all payments to which sec-
tion 707(c) of the Internal Revenue Code of 1986 applies)
is more than $2,400 and his distributive share (whether or
not distributed) of income described in section 702(a)(8) of
such Code derived from such trade or business (computed
under this subsection without regard to this sentence) is
less than $1,600, his distributive share of income described
in such section 702(a)(8) derived from such trade or busi-
ness may, at his option, be deemed to be $1,600.

For purposes of the preceding sentence, gross income means—

(v) in the case of any such trade or business in which the
income is computed under a cash receipts and disburse-
ments method, the gross receipts from such trade or busi-
ness reduced by the cost or other basis of property which
was purchased and sold in carrying on such trade or busi-
ness, adjusted (after such reduction) in accordance with
the provisions of paragraphs (1) through (6) and paragraph
(8) of this subsection; and

(vi) in the case of any such trade or business in which
the income is computed under an accrual method, the
gross income from such trade or business, adjusted in ac-
cordance with the provisions of paragraphs (1) through (6)
and paragraph (8) of this subsection;

and, for purposes of such sentence, if an individual (including a
member of a partnership) derives gross income from more than one
such trade or business, such gross income (including his distribu-
tive share of the gross income of any partnership derived from any
such trade or business) shall be deemed to have been derived from
one trade or business.

The preceding sentence and clauses (i) through (iv) of the second
preceding sentence shall also apply in the case of any trade or busi-
ness (other than a trade or business specified in such second pre-
ceding sentence) which is carried on by an individual who is self-
employed on a regular basis as defined in subsection (g), or by a

219See Vol. II, P.L. 83-591, §707(c).
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partnership of which an individual is a member on a regular basis
as defined in subsection (g), but only if such individual’s net earn-
ings from self-employment in the taxable year as determined with-
out regard to this sentence are less than $1,600 and less than 66
%5 percent of the sum (in such taxable year) of such individual’s
gross income derived from all trades or businesses carried on by
him and his distributive share of the income or loss from all trades
or businesses carried on by all the partnerships of which he is a
member; except that this sentence shall not apply to more than 5
taxable years in the case of any individual, and in no case in which
an individual elects to determine the amount of his net earnings
from self-employment for a taxable year under the provisions of the
two preceding sentences with respect to a trade or business to
which the second preceding sentence applies and with respect to a
trade or business to which this sentence applies shall such net
earnings for such year exceed $1,600.

Self-Employment Income (b) The term “self-employment income”
means the net earnings from self-employment derived by an
individual (other than a nonresident alien individual, except as
provided by an agreement under section 233) during any taxable
year beginning after 1950; except that such term shall not
include—

(1) That part of the net earnings from self-employment
which is in excess of—

(A) For any taxable year ending prior to 1955, (i) $3,600,
minus (ii) the amount of the wages paid to such individual
during the taxable year; and

(B) For any taxable year ending after 1954 and prior to
1959, (i) $4,200, minus (ii) the amount of the wages paid
to such individual during the taxable year; and

(C) For any taxable year ending after 1958 and prior to
1966, (i) $4,800, minus (ii) the amount of the wages paid
to such individual during the taxable year; and

(D) For any taxable year ending after 1965 and prior to
1968, (i) $6,600, minus (ii) the amount of the wages paid
to such individual during the taxable year; and

(E) For any taxable year ending after 1967 and begin-
ning prior to 1972, (i) $7,800, minus (ii) the amount of the
wages paid to such individual during the taxable year; and

(F) For any taxable year beginning after 1971 and prior
to 1973, (i) $9,000, minus (ii) the amount of the wages paid
to such individual during the taxable year; and

(G) For any taxable year beginning after 1972 and prior
to 1974, (i) $10,800, minus (ii) the amount of the wages
paid to such individual during the taxable year; and

(H) For any taxable year beginning after 1973 and prior
to 1975, (i) $13,200, minus (ii) the amount of the wages
paid to such individual during the taxable year; and

(I) For any taxable year beginning in any calendar year
after 1974, (i) an amount equal to the contribution and
benefit base (as determined under section 230) which is ef-
fective for such calendar year, minus (ii) the amount of the
wages paid to such individual during such taxable year; or
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(2) The net earnings from self-employment, if such net earn-
ings for the taxable year are less than $400.

An individual who is not a citizen of the United States but who is
a resident of the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, or American Samoa shall not, for the purposes of this sub-
section, be considered to be a nonresident alien individual. In the
case of church employee income, the special rules of subsection
(1)(2) shall apply for purposes of paragraph (2).

Trade or Business

(¢) The term “trade or business”, when used with reference to
self-employment income or net earnings from self-employment,
shall have the same meaning as when used in section 162 of the
Internal Revenue Code of 1986220, except that such term shall not
include—

(1) The performance of the functions of a public office, other
than the functions of a public office of a State or a political
subdivision thereof with respect to fees received in any period
in which the functions are performed in a position com-
pensated solely on a fee basis and in which such functions are
not covered under an agreement entered into by such State
and the Commissioner of Social Security pursuant to section
218;

(2) The performance of service by an individual as an em-
ployee, other than—

(A) service described in section 210(a)(14)(B) performed
by an individual who has attained the age of eighteen,

(B) service described in section 210(a)(16),

(C) service described in section 210(a)(11), (12), or (15)
performed in the United States by a citizen of the United
States, except service which constitutes “employment”
under section 210(r),

(D) service described in paragraph (4) of this subsection,

(E) service performed by an individual as an employee of
a State or a political subdivision thereof in a position com-
pensated solely on a fee basis with respect to fees received
in any period in which such service is not covered under
an agreement entered into by such State and the Commis-
sioner of Social Security pursuant to section 218,

(F) service described in section 210(a)(20), and

(G) service described in section 210(a)(8)(B);

(3) The performance of service by an individual as an em-
ployee or employee representative as defined in section 3231 of
the Internal Revenue Code of 1986 221;

(4) The performance of service by a duly ordained, commis-
sioned, or licensed minister of a church in the exercise of his
ministry or by a member of a religious order in the exercise of
duties required by such order;

(5) The performance of service by an individual in the exer-
cise of his profession as a Christian Science practitioner; or

220 See Vol. II, P.L. 83-591, §162.
221 See P.L. 83-591, §3231 (this volume).
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(6) The performance of service by an individual during the
period for which an exemption under section 1402(g) of the In-
ternal Revenue Code of 1986 222 is effective with respect to him.

The provisions of paragraph (4) or (5) shall not apply to service
(other than service performed by a member of a religious order who
has taken a vow of poverty as a member of such order) performed
by an individual unless an exemption under section 1402(e) of the
Internal Revenue Code of 1986 is effective with respect to him.

Partnership and Partner

(d) The term “partnership” and the term “partner” shall have the
same meaning as when used in subchapter K of chapter 1 of the
Internal Revenue Code of 1986.

Taxable Year

(e) The term “taxable year” shall have the same meaning as
when used in subtitle A of the Internal Revenue Code of 1986; and
the taxable year of any individual shall be a calendar year unless
he has a different taxable year for the purposes of subtitle A of
such Code, in which case his taxable year for the purposes of this
title shall be the same as his taxable year under such subtitle A.

Partner’s Taxable Year Ending as Result of Death

(f) In computing a partner’s net earnings from self-employment
for his taxable year which ends as a result of his death (but only
if such taxable year ends within, and not with, the taxable year of
the partnership), there shall be included so much of the deceased
partner’s distributive share of the partnership’s ordinary income or
loss for the partnership taxable year as is not attributable to an
interest in the partnership during any period beginning on or after
the first day of the first calendar month following the month in
which such partner died. For purposes of this subsection—

(1) in determining the portion of the distributive share which
is attributable to any period specified in the preceding sen-
tence, the ordinary income or loss of the partnership shall be
treated as having been realized or sustained ratably over the
partnership taxable year; and

(2) the term “deceased partner’s distributive share” includes
the share of his estate or of any other person succeeding, by
reason of his death, to rights with respect to his partnership
interest.

Regular Basis

(g) An individual shall be deemed to be self-employed on a regu-
lar basis in a taxable year, or to be a member of a partnership on
a regular basis in such year, if he had net earnings from self-em-
ployment, as defined in the first sentence of subsection (a), of not
less than $400 in at least two of the three consecutive taxable
years immediately preceding such taxable year from trades or busi-
nesses carried on by such individual or such partnership.

(h)(1) In determining the net earnings from self-employment of
any options dealer or commodities dealer—

222See P.L. 83-591, §1402 (this volume).
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(A) notwithstanding subsection (a)(3)(A), there shall not
be excluded any gain or loss (in the normal course of the
taxpayer’s activity of dealing in or trading section 1256
contracts) from section 1256 contracts or property related
to such contracts, and

(B) the deduction provided by section 1202 of the Inter-
nal Revenue Code of 1986 shall not apply.

(2) For purposes of this subsection—

(A) The term “options dealer” has the meaning given
such term by section 1256(g)(8) of such Code 223,

(B) The term “commodities dealer” means a person who
is actively engaged in trading section 1256 contracts and
is registered with a domestic board of trade which is des-
ignated as a contract market by the Commodities Futures
Trading Commission.

(C) The term “section 1256 contracts” has the meaning
given to such term by section 1256(b) of such Code.

(1)(1) In applying subsection (a)—

(A) church employee income shall not be reduced by any
deduction;

(B) church employee income and deductions attributable
to such income shall not be taken into account in deter-
mining the amount of other net earnings from self-employ-
ment.

(2)(A) Subsection (b)(2) shall be applied separately—

(1) to church employee income, and
(ii) to other net earnings from self-employment.

(B) In applying subsection (b)(2) to church employee in-
come, “$100” shall be substituted for “$400”.

(3) Paragraph (1) shall not apply to any amount allowable as
a deduction under subsection (a)(11), and paragraph (1) shall
be applied before determining the amount so allowable.

(4) For purposes of this section, the term “church employee
income” means gross income for services which are described
in section 210(a)(8)(B) (and are not described in section
210(a)(8)(A)).

Codification of Treatment of Certain Termination Payments
Received by Former Insurance Salesmen

() Nothing in subsection (a) shall be construed as including in
the net earnings from self-employment of an individual any amount
received during the taxable year from an insurance company on ac-
count of services performed by such individual as an insurance
salesman for such company if—

(1) such amount is received after termination of such individ-
ual’s agreement to perform such services for such company,

(2) such individual performs no services for such company
after such termination and before the close of such taxable
year,

(3) such individual enters into a covenant not to compete
against such company which applies to at least the 1-year pe-
riod beginning on the date of such termination, and

(4) the amount of such payment—

223 See Vol. II, P.L. 83-591, §1256.
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(A) depends primarily on policies sold by or credited to
the account of such individual during the last year of such
agreement or the extent to which such policies remain in
force for some period after such termination, or both, and

(B) does not depend to any extent on length of service
or overall earnings from services performed for such com-
pany (without regard to whether eligibility for payment de-
pends on length of service).

CREDITING OF SELF-EMPLOYMENT INCOME TO CALENDAR YEARS

SEc. 212. [42 U.S.C. 412] (a) For the purposes of determining
average monthly wage and quarters of coverage the amount of self—
employment income derived during any taxable year which begins
before 1978 shall—

(1) in the case of a taxable year which is a calendar year, be
credited equally to each quarter of such calendar year; and

(2) in the case of any other taxable year, be credited equally
to the calendar quarter in which such taxable year ends and
to each of the next three or fewer preceding quarters any part
of which is in such taxable year.

(b) For the purposes of determining average indexed monthly
earnings, average monthly wage, and quarters of coverage the
amount of self-employment income derived during any taxable year
which begins after 1977 shall—

(1) in the case of a taxable year which is a calendar year or
which begins with or during a calendar year and ends with or
during such year, be credited to such calendar year; and

(2) in the case of any other taxable year, be allocated propor-
tionately to the two calendar years, portions of which are in-
cluded within such taxable year, on the basis of the number of
months in each such calendar year which are included com-
pletely within the taxable year.

For purposes of clause (2), the calendar month in which a taxable
year ends shall be treated as included completely within that tax-
able year.

QUARTER AND QUARTER OF COVERAGE

Definitions

SEc. 213. [42 U.S.C. 413] (a) For the purposes of this title—

(1) The term “quarter”, and the term “calendar quarter”,
mean a period of three calendar months ending on March 31,
June 30, September 30, or December 31.

(2)(A) The term “quarter of coverage” means—

(i) for calendar years before 1978, and subject to the
provisions of subparagraph (B), a quarter in which an
individual has been paid $50 or more in wages (except
wages for agricultural labor paid after 1954) or for
which he has been credited (as determined under sec-
tion 212) with $100 or more of self-employment in-
come; and

(ii) for calendar years after 1977, and subject to the
provisions of subparagraph (B), each portion of the
total of the wages paid and the self-employment in-
come credited (pursuant to section 212) to an individ-
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ual in a calendar year which equals the amount re-
quired for a quarter of coverage in that calendar year
(as determined under subsection (d)), with such quar-
ter of coverage being assigned to a specific calendar
quarter in such calendar year only if necessary in the
case of any individual who has attained age 62 or died
or is under a disability and the requirements for in-
sured status in subsection (a) or (b) of section 214, the
requirements for entitlement to a computation or re-
computation of his primary insurance amount, or the
requirements of paragraph (3) of section 216(i) would
not otherwise be met.

A(B) Notwithstanding the provisions of subparagraph

(A)—

(1) no quarter after the quarter in which an individ-
ual dies shall be a quarter of coverage, and no quarter
any part of which is included in a period of disability
(other than the initial quarter and the last quarter of
such period) shall be a quarter of coverage;

(i) if the wages paid to an individual in any cal-
endar year equal $3,000 in the case of a calendar year
before 1951, or $3,600 in the case of a calendar year
after 1950 and before 1955, or $4,200 in the case of a
calendar year after 1954 and before 1959, or $4,800 in
the case of a calendar year after 1958 and before 1966,
or $6,600 in the case of a calendar year after 1965 and
before 1968, or $7,800 in the case of a calendar year
after 1967 and before 1972, or $9,000 in the case of
the calendar year 1972, or $10,800 in the case of the
calendar year 1973, or $13,200 in the case of the cal-
endar year 1974, or an amount equal to the contribu-
tion and benefit base (as determined under section
230) in the case of any calendar year after 1974 and
before 1978 with respect to which such contribution
and benefit base is effective, each quarter of such year
shall (subject to clauses (i) and (v)) be a quarter of cov-
erage;

(i11) if an individual has self-employment income for
a taxable year, and if the sum of such income and the
wages paid to him during such year equals $3,600 in
the case of a taxable year beginning after 1950 and
ending before 1955, or $4,200 in the case of a taxable
year ending after 1954 and before 1959, or $4,800 in
the case of a taxable year ending after 1958 and before
1966, or $6,600 in the case of a taxable year ending
after 1965 and before 1968, or $7,800 in the case of a
taxable year ending after 1967 and before 1972, or
$9,000 in the case of a taxable year beginning after
1971 and before 1973, or $10,800 in the case of a tax-
able year beginning after 1972 and before 1974, or
$13,200 in the case of a taxable year beginning after
1973 and before 1975, or an amount equal to the con-
tribution and benefit base (as determined under sec-
tion 230) which is effective for the calendar year in the
case of any taxable year beginning in any calendar
year after 1974 and before 1978, each quarter any
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part of which falls in such year shall (subject to
clauses (i) and (v)) be a quarter of coverage;
(iv) if an individual is paid wages for agricultural
labor in a calendar year after 1954 and before 1978,
then, subject to clauses (i) and (v), (I) the last quarter
of such year which can be but is not otherwise a quar-
ter of coverage shall be a quarter of coverage if such
wages equal or exceed $100 but are less than $200;
(II) the last two quarters of such year which can be
but are not otherwise quarters of coverage shall be
quarters of coverage if such wages equal or exceed
$200 but are less than $300; (III) the last three quar-
ters of such year which can be but are not otherwise
quarters of coverage shall be quarters of coverage if
such wages equal or exceed $300 but are less than
$400; and (IV) each quarter of such year which is not
otherwise a quarter of coverage shall be a quarter of
coverage if such wages are $400 or more;
(v) no quarter shall be counted as a quarter of cov-
erage prior to the beginning of such quarter;
(vi) not more than one quarter of coverage may be
credited to a calendar quarter; and
(vii) no more than four quarters of coverage may be
credited to any calendar year after 1977.
If in the case of an individual who has attained age 62 or died or
is under a disability and who has been paid wages for agricultural
labor in a calendar year after 1954 and before 1978, the require-
ments for insured status in subsection (a) or (b) of section 214, the
requirements for entitlement to a computation or recomputation of
his primary insurance amount, or the requirements of paragraph
(3) of section 216(i) are not met after assignment of quarters of cov-
erage to quarters in such year as provided in clause (iv) of the pre-
ceding sentence, but would be met if such quarters of coverage
were assigned to different quarters in such year, then such quar-
ters of coverage shall instead be assigned, for purposes only of de-
termining compliance with such requirements, to such different
quarters. If, in the case of an individual who did not die prior to
January 1, 1955, and who attained age 62 (if a woman) or age 65
(if a man) or died before July 1, 1957, the requirements for insured
status in section 214(a)(3) are not met because of his having too
few quarters of coverage but would be met if his quarters of cov-
erage in the first calendar year in which he had any covered em-
ployment had been determined on the basis of the period during
which wages were earned rather than on the basis of the period
during which wages were paid (any such wages paid that are re-
allocated on an earned basis shall not be used in determining quar-
ters of coverage for subsequent calendar years), then upon applica-
tion filed by the individual or his survivors and satisfactory proof
of his record of wages earned being furnished by such individual
or his survivors, the quarters of coverage in such calendar year
may be determined on the basis of the periods during which wages
were earned.
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Crediting of Wages Paid in 1937

(b) With respect to wages paid to an individual in the six-month
periods commencing either January 1, 1937, or July 1, 1937; (A) if
wages of not less than $100 were paid in any such period, one-half
of the total amount thereof shall be deemed to have been paid in
each of the calendar quarters in such period; and (B) if wages of
less than $100 were paid in any such period, the total amount
thereof shall be deemed to have been paid in the latter quarter of
such period, except that if in any such period, the individual at-
tained age sixty-five, all of the wages paid in such period shall be
deemed to have been paid before such age was attained.

Alternative Method for Determining Quarters of Coverage With
Respect to Wages in the Period from 1937 to 1950

(c) For purposes of sections 214(a) and 215(d), an individual shall
be deemed to have one quarter of coverage for each $400 of his
total wages prior to 1951 (as defined in section 215(d)(1)(C)), except
where such individual is not a fully insured individual on the basis
of the number of quarters of coverage so derived plus the number
of quarters of coverage derived from the wages and self-employ-
ment income credited to such individual for periods after 1950.

Amount Required for a Quarter of Coverage

(d)(1) The amount of wages and self-employment income which
an individual must have in order to be credited with a quarter of
coverage in any year under subsection (a)(2)(A)(ii) shall be $250 in
the calendar year 1978 and the amount determined under para-
graph (2) of this subsection for years after 1978.

(2) The Commissioner of Social Security shall, on or before
November 1 of 1978 and of every year thereafter, determine
and publish in the Federal Register the amount of wages and
self-employment income which an individual must have in
order to be credited with a quarter of coverage in the succeed-
ing calendar year. The amount required for a quarter of cov-
erage shall be the larger of—

(A) the amount in effect in the calendar year in which
the determination under this subsection is made, or
(B) the product of the amount prescribed in paragraph
(1) which is required for a quarter of coverage in 1978 and
the ratio of the national average wage index (as defined in
section 209(k)(1)) for the calendar year before the year in
which the determination under this paragraph is made to
the national average wage index (as so defined) for 1976,
with such product, if not a multiple of $10, being rounded to the
next higher multiple of $10 where such amount is a multiple of $5
but not of $10 and to the nearest multiple of $10 in any other case.
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INSURED STATUS FOR PURPOSES OF OLD-AGE AND SURVIVORS
INSURANCE BENEFITS

SEC. 214. [42 U.S.C. 414] For the purposes of this title—

Fully Insured Individual

(a) The term “fully insured individual” means any individual who
had not less than—

(1) one quarter of coverage (whenever acquired) for each cal-
endar year elapsing after 1950 (or, if later, the year in which
he attained age 21) and before the year in which he died or (if
earlier) the year in which he attained age 62, except that in
no case shall an individual be a fully insured individual unless
he has at least 6 quarters of coverage; or

(2) 40 quarters of coverage; or

(3) in the case of an individual who died before 1951, 6 quar-
ters of coverage;

not counting as an elapsed year for purposes of paragraph (1) any
year any part of which was included in a period of disability (as
defined in section 216(i)), and who satisfies the criterion specified
in subsection (c) 224,

Currently Insured Individual (b) The term “currently insured
individual” means any individual who had not less than six
quarters of coverage during the thirteen-quarter period ending with
(1) the quarter in which he died, (2) the quarter in which he
became entitled to old-age insurance benefits, (3) the quarter in
which he became entitled to primary insurance benefits under this
title as in effect prior to the enactment of this section 225, or (4) in
the case of any individual entitled to disability insurance benefits,
the quarter in which he most recently became entitled to disability
insurance benefits, not counting as part of such thirteen-quarter
period any quarter any part of which was included in a period of
disability unless such quarter was a quarter of coverage, and who
satisfies the criterion specified in subsection (c) 22°.

(¢)227 For purposes of subsections (a) and (b), the criterion speci-
fied in this subsection is that the individual, if not a United States
citizen or national—

(1) has been assigned a social security account number that
was, at the time of assignment, or at any later time, consistent
with the requirements of subclause (I) or (III) of section
205(c)(2)(B)(1); or

(2) at the time any such quarters of coverage are earned—

(A) is described in subparagraph (B) or (D) of section
101(a)(15) of the Immigration and Nationality Act,

(B) is lawfully admitted temporarily to the United States
for business (in the case of an individual described in such
subparagraph (B)) or the performance as a crewman (in

224P.L. 108-203, §211(a)(1), inserted “, and who satisfies the criterion specified in subsection
(c)”, applicable to benefit applications based on social security account numbers issued on or
after January 1, 2004.

225 August 28, 1950 [P.L. 81-734, §104(a); 64 Stat. 477, 505].

226 P.L.. 108-203, §211(a)(2), inserted , and who satisfies the criterion specified in subsection
(c)”, applicable to benefit applications based on social security account numbers issued on or
after January 1, 2004.

227P L. 108-203, §211(a)(3), added subsection (c), applicable to benefit applications based on
social security account numbers issued on or after January 1, 2004.
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the case of an individual described in such subparagraph
(D)), and

(C) the business engaged in or service as a crewman per-
formed is within the scope of the terms of such individual’s
admission to the United States.

COMPUTATION OF PRIMARY INSURANCE AMOUNT
Sec. 215. [42 U.S.C. 415] For the purposes of this title—

Primary Insurance Amount

(a)(1)(A) The primary insurance amount of an individual shall
(?Xcept as otherwise provided in this section) be equal to the sum
O —

(1) 90 percent of the individual’s average indexed
monthly earnings (determined under subsection (b)) to
the extent that such earnings do not exceed the
amount established for purposes of this clause by sub-
paragraph (B),

(i) 32 percent of the individual’s average indexed
monthly earnings to the extent that such earnings ex-
ceed the amount established for purposes of clause (i)
but do not exceed the amount established for purposes
of this clause by subparagraph (B), and

(iii) 15 percent of the individual’s average indexed
monthly earnings to the extent that such earnings ex-
ceed the amount established for purposes of clause (ii),

rounded, if not a multiple of $0.10, to the next lower multiple of
$0.10, and thereafter increased as provided in subsection (i).

(B)3) For individuals who initially become eligible for
old-age or disability insurance benefits, or who die (before
becoming eligible for such benefits), in the calendar year
1979, the amount established for purposes of clause (i) and
(ii) i)f subparagraph (A) shall be $180 and $1,085, respec-
tively.

(i1) For individuals who initially become eligible for
old-age or disability insurance benefits, or who die (be-
fore becoming eligible for such benefits), in any cal-
endar year after 1979, each of the amounts so estab-
lished shall equal the product of the corresponding
amount established with respect to the calendar year
1979 under clause (i) of this subparagraph and the
quotient obtained by dividing—

(I) the national average wage index (as defined
in section 209(k)(1)) for the second calendar year
preceding the calendar year for which the
determination is made, by

(IT) the national average wage index (as so
defined) for 1977.

(iii) Each amount established under clause (ii) for
any calendar year shall be rounded to the nearest $1,
except that any amount so established which is a mul-
tiple of $0.50 but not of $1 shall be rounded to the
next higher $1.

(C)d) No primary insurance amount computed under
subparagraph (A) may be less than an amount equal to
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$11.50 multiplied by the individual’s years of coverage in
excess of 10, or the increased amount determined for pur-
poses of this clause under subsection (i).

(ii) For purposes of clause (i), the term “years of cov-
erage” with respect to any individual means the num-
ber (not exceeding 30) equal to the sum of (I) the num-
ber (not exceeding 14 and disregarding any fraction)
determined by dividing (a) the total of the wages cred-
ited to such individual (including wages deemed to be
paid prior to 1951 to such individual under section
217, compensation under the Railroad Retirement Act
of 1937228 prior to 1951 which is creditable to such in-
dividual pursuant to this title, and wages deemed to
be paid prior to 1951 to such individual under section
231) for years after 1936 and before 1951 by (b) $900,
plus (II) the number equal to the number of years
after 1950 each of which is a computation base year
(within the meaning of subsection (b)(2)(B)(ii)) and in
each of which he is credited with wages (including
wages deemed to be paid to such individual under sec-
tion 217, compensation under the Railroad Retirement
Act of 1937 or 1974 229 which is creditable to such indi-
vidual pursuant to this title, and wages deemed to be
paid to such individual under section 229) and self-em-
ployment income of not less than 25 percent (in the
case of a year after 1950 and before 1978) of the maxi-
mum amount which (pursuant to subsection (e)) may
be counted for such year, or 25 percent (in the case of
a year after 1977 and before 1991) or 15 percent (in
the case of a year after 1990) of the maximum amount
which (pursuant to subsection (e)) could be counted for
such year if section 230 as in effect immediately prior
to the enactment of the Social Security Amendments
of 1977230 had remained in effect without change (ex-
cept that, for purposes of subsection (b)(2)(A) of such
section 230 as so in effect, the reference therein to the
average of the wages of all employees as reported to
the Secretary of the Treasury for any calendar year
shall be deemed a reference to the national average
wage index (within the meaning of section 209(k)(1))
for such calendar year).

(D) In each calendar year the Commissioner of Social Se-
curity shall publish in the Federal Register, on or before
November 1, the formula for computing benefits under this
paragraph and for adjusting wages and self-employment
income under subsection (b)(3) in the case of an individual
who becomes eligible for an old-age insurance benefit, or (if
earlier) becomes eligible for a disability insurance benefit
or dies, in the following year, and the national average
wage index (as defined in section 209(k)(1)) on which that
formula is based.

(2)(A) A year shall not be counted as the year of an individ-
ual’s death or eligibility for purposes of this subsection or sub-

228 L. 75-162.
229P L. 75-162 [as amended by P.L. 93-445].
230 December 20, 1977 [P.L. 95-216, 91 Stat. 1509].
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section (i) in any case where such individual was entitled to a
disability insurance benefit for any of the 12 months imme-
diately preceding the month of such death or eligibility (but
there shall be counted instead the year of the individual’s eligi-
bility for the disability insurance benefit or benefits to which
he was entitled during such 12 months).

(B) In the case of an individual who was entitled to a
disability insurance benefit for any of the 12 months before
the month in which he became entitled to an old-age insur-
ance benefit, became reentitled to a disability insurance
benefit, or died, the primary insurance amount for deter-
mining any benefit attributable to that entitlement, re-
entitlement, or death is the greater of—

(1) the primary insurance amount upon which such
disability insurance benefit was based, increased by
the amount of each general benefit increase (as de-
fined in subsection (i)(3)), and each increase provided
under subsection (i)(2), that would have applied to
such primary insurance amount had the individual re-
mained entitled to such disability insurance benefit
until the month in which he became so entitled or re-
entitled or died, or

(i1) the amount computed under paragraph (1)(C).

(C) In the case of an individual who was entitled to a
disability insurance benefit for any month, and with re-
spect to whom a primary insurance amount is required to
be computed at any time after the close of the period of the
individual’s disability (whether because of such individ-
ual’s subsequent entitlement to old-age insurance benefits
or to a disability insurance benefit based upon a subse-
quent period of disability, or because of such individual’s
death), the primary insurance amount so computed may in
no case be less than the primary insurance amount with
respect to which such former disability insurance benefit
was most recently determined.

(3)(A) Paragraph (1) applies only to an individual who was
not eligible for an old-age insurance benefit prior to January
1979 and who in that or any succeeding month—

(i) becomes eligible for such a benefit,

(i) becomes eligible for a disability insurance bene-
fit, or

(iii) dies, and (except for subparagraph (C)(i) there-
of) it applies to every such individual except to the ex-
tent otherwise provided by paragraph (4).

(B) For purposes of this title, an individual is deemed to
be eligible—

(1) for old-age insurance benefits, for months begin-
ning with the month in which he attains age 62, or

(i1) for disability insurance benefits, for months be-
ginning with the month in which his period of disabil-
ity began as provided under section 216(i)(2)(C),

except as provided in paragraph (2)(A) in cases where fewer than
12 months have elapsed since the termination of a prior period of
disability.
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(4) Paragraph (1) (except for subparagraph (C)(i) thereof)
does not apply to the computation or recomputation of a pri-
mary insurance amount for—

(A) an individual who was eligible for a disability insur-
ance benefit for a month prior to January 1979 unless,
prior to the month in which occurs the event described in
clause (i), (ii), or (iii) of paragraph (3)(A), there occurs a pe-
riod of at least 12 consecutive months for which he was not
entitled to a disability insurance benefit, or

(B) an individual who had wages or self-employment in-
come credited for one or more years prior to 1979, and who
was not eligible for an old-age or disability insurance bene-
fit, and did not die, prior to January 1979, if in the year
for which the computation or recomputation would be
made the individual’s primary insurance amount would be
greater if computed or recomputed—

(i) under section 215(a) as in effect in December
1978, for purposes of old-age insurance benefits in the
case of an individual who becomes eligible for such
benefits prior to 1984, or

(i1) as provided by section 215(d), in the case of an
individual to whom such section applies.

In determining whether an individual’s primary insurance amount
would be greater if computed or recomputed as provided in sub-
paragraph (B), (I) the table of benefits in effect in December 1978,
as modified by paragraph (6), shall be applied without regard to
any increases in that table which may become effective (in accord-
ance with subsection (i)(4)) for years after 1978 (subject to clause
(iii) of subsection (i)(2)(A)) and (II) such individual’s average
monthly wage shall be computed as provided by subsection (b)(4).

(5)(A) Subject to subparagraphs (B), (C), (D) and (E), for pur-
poses of computing the primary insurance amount (after De-
cember 1978) of an individual to whom paragraph (1) does not
apply (other than an individual described in paragraph (4)(B)),
this section as in effect in December 1978 shall remain in ef-
fect, except that, effective for January 1979, the dollar amount
specified in paragraph (3) of subsection (a) shall be increased
to $11.50.

(B)i) Subject to clauses (ii), (iii), and (iv), and notwith-
standing any other provision of law, the primary insurance
amount of any individual described in subparagraph (C)
shall be, in lieu of the primary insurance amount as com-
puted pursuant to any of the provisions referred to in sub-
paragraph (D), the primary insurance amount computed
under subsection (a) of section 215 as in effect in Decem-
ber 1978, without regard to subsections (b)(4) and (c) of
such section as so in effect.

(i1) The computation of a primary insurance amount
under this subparagraph shall be subject to section
104G)(2) of the Social Security Amendments of 1972
(relating to the number of elapsed years under section
215(b)).

(iii) In computing a primary insurance amount
under this subparagraph, the dollar amount specified
in paragraph (3) of section 215(a) (as in effect in De-
cember 1978) shall be increased to $11.50.
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(iv) In the case of an individual to whom section
215(d) applies, the primary insurance amount of such
individual shall be the greater of—

(I) the primary insurance amount computed
under the preceding clauses of this subparagraph,
or

(II) the primary insurance amount computed
under section 215(d).

(C) An individual is described in this subparagraph if—

(i) paragraph (1) does not apply to such individual
by reason of such individual’s eligibility for an old-age
or disability insurance benefit, or the individual’s
death, prior to 1979, and

(i1) such individual’s primary insurance amount
computed under this section as in effect immediately
before the date of the enactment of the Omnibus
Budget Reconciliation Act of 1990 would have been
computed under the provisions described in subpara-
graph (D).

(D) The provisions described in this subparagraph are—

(i) the provisions of this subsection as in effect prior
to the enactment of the Social Security Amendments
of 1965, if such provisions would preclude the use of
wages prior to 1951 in the computation of the primary
insurance amount,

(i1) the provisions of section 209 as in effect prior to
the enactment of the Social Security Act Amendments
of 1950, and

(iii) the provisions of section 215(d) as in effect prior
to the enactment of the Social Security Amendments
of 1977.

(E) For purposes of this paragraph, the table for deter-
mining primary insurance amounts and maximum family
benefits contained in this section in December 1978 shall
be revised as provided by subsection (i) for each year after
1978.

(6)(A) In applying the table of benefits in effect in December
1978 under this section for purposes of the last sentence of
paragraph (4), such table, revised as provided by subsection (i),
as applicable, shall be extended for average monthly wages of
less than $76.00 and primary insurance benefits (as deter-
mined under subsection (d)) of less than $16.20.

(B) The Commissioner of Social Security shall determine
and promulgate in regulations the methodology for extend-
ing the table under subparagraph (A).

(7)(A) In the case of an individual whose primary insurance
amount would be computed under paragraph (1) of this sub-
section, who—

(i) attains age 62 after 1985 (except where he or she
became entitled to a disability insurance benefit before
1986 and remained so entitled in any of the 12 months
immediately preceding his or her attainment of age
62), or

(i1) would attain age 62 after 1985 and becomes eli-
gible for a disability insurance benefit after 1985,
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and who first becomes eligible after 1985 for a monthly periodic
payment (including a payment determined under subparagraph
(C), but excluding (I) a payment under the Railroad Retirement Act
of 1974231 or 1937232, (II) a payment by a social security system
of a foreign country based on an agreement concluded between the
United States and such foreign country pursuant to section 233,
and (IIT) a payment based wholly on service as a member of a uni-
formed service (as defined in section 210(m)) which is based in
whole or in part upon his or her earnings for service which did not
constitute “employment” as defined in section 210 for purposes of
this title (hereafter in this paragraph and in subsection (d)(3) re-
ferred to as “noncovered service”), the primary insurance amount
of that individual during his or her concurrent entitlement to such
monthly periodic payment and to old-age or disability insurance
benefits shall be computed or recomputed under subparagraph (B).
(B)1) If paragraph (1) of this subsection would apply to
such an individual (except for subparagraph (A) of this
paragraph), there shall first be computed an amount equal
to the individual’s primary insurance amount under para-
graph (1) of this subsection, except that for purposes of
such computation the percentage of the individual’s aver-
age indexed monthly earnings established by subpara-
graph (A)(i) of paragraph (1) shall be the percent specified
in clause (ii). There shall then be computed (without re-
gard to this paragraph) a second amount, which shall be
equal to the individual’s primary insurance amount under
paragraph (1) of this subsection, except that such second
amount shall be reduced by an amount equal to one-half
of the portion of the monthly periodic payment which is at-
tributable to noncovered service performed after 1956
(with such attribution being based on the proportionate
number of years of such noncovered service) and to which
the individual is entitled (or is deemed to be entitled) for
the initial month of his or her concurrent entitlement to
such monthly periodic payment and old-age or disability
insurance benefits. The individual’s primary insurance
amount shall be the larger of the two amounts computed
under this subparagraph (before the application of sub-
section (i)) and shall be deemed to be computed under
paragraph (1) of this subsection for the purpose of applying
other provisions of this title.
(i1) For purposes of clause (i), the percent specified
in this clause is—
(I) 80.0 percent with respect to individuals who
become eligible (as defined in paragraph (3)(B))
for old-age insurance benefits (or became eligible
as so defined for disability insurance benefits
before attaining age 62) in 1986;
(IT) 70.0 percent with respect to individuals who
so become eligible in 1987;
(IIT) 60.0 percent with respect to individuals
who so become eligible in 1988;

231P L. 75-162 [as amended by P.L. 93-445].
232P L. 75-162.
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(IV) 50.0 percent with respect to individuals
who so become eligible in 1989; and

(V) 40.0 percent with respect to individuals who
so become eligible in 1990 or thereafter.

(C)3) Any periodic payment which otherwise meets the
requirements of subparagraph (A), but which is paid on
other than a monthly basis, shall be allocated on a basis
equivalent to a monthly payment (as determined by the
Commissioner of Social Security), and such equivalent
monthly payment shall constitute a monthly periodic pay-
ment for purposes of this paragraph.

(i) In the case of an individual who has elected to
receive a periodic payment that has been reduced so
as to provide a survivor’s benefit to any other individ-
ual, the payment shall be deemed to be increased (for
purposes of any computation under this paragraph or
subsection (d)(3) by the amount of such reduction.

(iii) For purposes of this paragraph, the term “peri-
odic payment” includes a payment payable in a lump
sum if it is a commutation of, or a substitute for, peri-
odic payments.

(D) This paragraph shall not apply in the case of an in-
dividual who has 30 years or more of coverage. In the case
of an individual who has more than 20 years of coverage
but less than 30 years of coverage (as so defined), the per-
cent specified in the applicable subdivision of subpara-
graph (B)(ii) shall (if such percent is smaller than the ap-
plicable percent specified in the following table) be deemed
to be the applicable percent specified in the following
table:

If the number of such The applicable
individual’s years of percent is:
coverage (as so

defined) is:

29 85 percent .........ceevvvvnenneee.
28 s 80 percent ........ccccceerrnnnnn.
2 75 percent ..........ccceeeeeeees
26 i 70 percent ..........cceeeeeeeneen
25 e 65 percent .......ccevvvvneneeee
24 e 60 percent .........ccccceerrnnnnn.
23 55 percent .........ooevvvrnennee.
22 50 percent .......cccevvvvnnnnne.
21 45 percent ........cccevvvnennenn.

For purposes of this subparagraph, the term “year of coverage”
shall have the meaning provided in paragraph (1)(C)(ii), except
that the reference to “15 percent” therein shall be deemed to be a
reference to “25 percent”.

(E) This paragraph shall not apply in the case of an indi-
vidual whose eligibility for old-age or disability insurance
benefits is based on an agreement concluded pursuant to
section 233 or an individual who on January 1, 1984—
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(i) is an employee performing service to which social
security coverage is extended on that date solely by
reason of the amendments made by section 101 of the
Social Security Amendments of 1983 233; or

(i1) is an employee of a nonprofit organization which
(on December 31, 1983) did not have in effect a waiver
certificate under section 3121(k) of the Internal Reve-
nue Code of 1954234 and to the employees of which so-
cial security coverage is extended on that date solely
by reason of the amendments made by section 102 of
that Act, unless social security coverage had pre-
viously extended to service performed by such individ-
ual as an employee of that organization under a waiv-
er certificate which was subsequently (prior to Decem-
ber 31, 1983) terminated.

Average Indexed Monthly Earnings; Average Monthly Wage (b)(1)
An individual’s average indexed monthly earnings shall be equal to
the quotient obtained by dividing—

(A) the total (after adjustment under paragraph (3)) of
his wages paid in and self-employment income credited to
his benefit computation years (determined under para-
graph (2)), by

(B) the number of months in those years.

(2)(A) The number of an individual’s benefit computation
years equals the number of elapsed years reduced—

(i) in the case of an individual who is entitled to old-
age insurance benefits (except as provided in the sec-
ond sentence of this subparagraph), or who has died,
by 5 years, and

(i1) in the case of an individual who is entitled to
disability insurance benefits, by the number of years
equal to one-fifth of such individual’s elapsed years
(disregarding any resulting fractional part of a year),
but not by more than 5 years.

Clause (ii), once applicable with respect to any individual, shall
continue to apply for purposes of determining such individual’s pri-
mary insurance amount for purposes of any subsequent eligibility
for disability or old-age insurance benefits unless prior to the
month in which such eligibility begins there occurs a period of at
least 12 consecutive months for which he was not entitled to a dis-
ability or an old-age insurance benefit. If an individual described
in clause (i1) is living with a child (of such individual or his or her
spouse) under the age of 3 in any calendar year which is included
in such individual’s computation base years, but which is not dis-
regarded pursuant to clause (ii) or to subparagraph (B) (in deter-
mining such individual’s benefit computation years) by reason of
the reduction in the number of such individual’s elapsed years
under clause (ii), the number by which such elapsed years are re-
duced under this subparagraph pursuant to clause (ii) shall be in-
creased by one (up to a combined total not exceeding 3) for each
such calendar year; except that (I) no calendar year shall be dis-
regarded by reason of this sentence (in determining such individ-

233P. L. 98-21.
234P.L. 83-591; however, §3121(k) was repealed by P.L. 98-21, §102(b)(2).
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ual’s benefit computation years) unless the individual was living
with such child substantially throughout the period in which the
child was alive and under the age of 3 in such year and the individ-
ual had no earnings as described in section 203(f)(5) in such year,
(IT) the particular calendar years to be disregarded under this sen-
tence (in determining such benefit computation years) shall be
those years (not otherwise disregarded under clause (ii)) which, be-
fore the application of section 215(f), meet the conditions of sub-
clause (I), and (III) this sentence shall apply only to the extent that
its application would not result in a lower primary insurance
amount. The number of an individual’s benefit computation years
as determined under this subparagraph shall in no case be less
than 2.

(B) For purposes of this subsection with respect to any

individual—

(1) the term “benefit computation years” means those
computation base years, equal in number to the num-
ber determined under subparagraph (A), for which the
total of such individual’s wages and self-employment
income, after adjustment under paragraph (3), is the
largest;

(11) the term “computation base years” means the
calendar years after 1950 and before—

(I) in the case of an individual entitled to old-
age insurance benefits, the year in which occurred
(whether by reason of section 202(G)(1) or
otherwise) the first month of that entitlement; or
(II) in the case of an individual who has died
(without having become entitled to old-age
insurance benefits), the year succeeding the year
of his death;
except that such term excludes any calendar year entirely in-
cluded in a period of disability; and

(111) the term “number of elapsed years” means (ex-
cept as otherwise provided by section 104(j)(2) of the
Social Security Amendments of 1972 235) the number of
calendar years after 1950 (or, if later, the year in
which the individual attained age 21) and before the
year in which the individual died, or, if it occurred
earlier (but after 1960), the year in which he attained
age 62; except that such term excludes any calendar
year any part of which is included in a period of dis-
ability.

(3)(A) Except as provided by subparagraph (B), the wages
paid in and self-employment income credited to each of an indi-
vidual’s computation base years for purposes of the selection
therefrom of benefit computation years under paragraph (2)
shall be deemed to be equal to the product of—

(1) the wages and self-employment income paid in or
credited to such year (as determined without regard to
this subparagraph), and

(i1) the quotient obtained by dividing—

(I) the national average wage index (as defined
in section 209(k)(1)) for the second calendar year

235See Vol. II, P.L. 92-603.
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preceding the earliest of the year of the
individual’s death, eligibility for an old-age
insurance benefit, or eligibility for a disability
insurance benefit (except that the year in which
the individual dies, or becomes eligible, shall not
be considered as such year if the individual was
entitled to disability insurance benefits for any
month in the 12-month period immediately
preceding such death or eligibility, but there shall
be counted instead the year of the individual’s
eligibility for the disability insurance benefit to
f)vhich he was entitled in such 12-month period),
y
(IT) the national average wage index (as so
defined) for the computation base year for which
the determination is made.
(B) Wages paid in or self-employment income credited to
an individual’s computation base year which—
(1) occurs after the second calendar year specified in
subparagraph (A)@ii)(I), or
(i1) is a year treated under subsection (f)(2)(C) as
though it were the last year of the period specified in
paragraph (2)(B)(ii),
shall be available for use in determining an individual’s benefit
computation years, but without applying subparagraph (A) of this
paragraph.

(4) For purposes of determining the average monthly wage of
an individual whose primary insurance amount is computed
(after 1978) under section 215(a) or 215(d) as in effect (except
with respect to the table contained therein) in December 1978,
by reason of subsection (a)(4)(B), this subsection as in effect in
December 1978 shall remain in effect, except that paragraph
(2)(C) (as then in effect) shall be deemed to provide that “com-
putation base years” include only calendar years in the period
after 1950 (or 1936, if applicable) and prior to the year in
which occurred the first month for which the individual was el-
igible (as defined in subsection (a)(3)(B) as in effect in January
1979) for an old-age or disability insurance benefit, or, if ear-
lier, the year in which he died. Any calendar year all of which
is included in a period of disability shall not be included as a
computation base year for such purposes.

Application of Prior Provisions in Certain Cases

(c) Subject to the amendments made by section 5117 of the Om-
nibus Budget Reconciliation Act of 1990, this subsection as in effect
in December 1978 shall remain in effect with respect to an individ-
ual to whom subsection (a)(1) does not apply by reason of the indi-
vidual’s eligibility for an old-age or disability insurance benefit, or
the individual’s death, prior to 1979.

Primary Insurance Benefit Under 1939 Act

(d)(1) For purposes of column I of the table appearing in sub-
section (a), as that subsection was in effect in December 1977, an
individual’s primary insurance benefit shall be computed as fol-
lows:
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(A) The individual’s average monthly wage shall be de-
termined as provided in subsection (b), as in effect in De-
cember 1977 (but without regard to paragraph (4) thereof
and subject to section 104(G)(2) of the Social Security
Amendments of 1972), except that for purposes of para-
graphs (2)(C) and (3) of that subsection (as so in effect)
1936 shall be used instead of 1950.

(B) For purposes of subparagraphs (B) and (C) of sub-
section (b)(2) (as so in effect)—

(1) the total wages prior to 1951 (as defined in sub-
paragraph (C) of this paragraph) of an individual—

(I) shall, in the case of an individual who attained
age 21 prior to 1950, be divided by the number of
years (hereinafter in this subparagraph referred to as
the “divisor”) elapsing after the year in which the indi-
vidual attained age 20, or 1936 if later, and prior to
the earlier of the year of death or 1951, except that
such divisor shall not include any calendar year en-
tirely included in a period of disability, and in no case
shall the divisor be less than one, and

(IT) shall, in the case of an individual who died
before 1950 and before attaining age 21, be
divided by the number of years (hereinafter in
this subparagraph referred to as the “divisor”)
elapsing after the second year prior to the year of
death, or 1936 if later, and prior to the year of
death, and in no case shall the divisor be less
than one; and

(ii) the total wages prior to 1951 (as defined in sub-
paragraph (C) of this paragraph) of an individual who
either attained age 21 after 1949 or died after 1949
before attaining age 21, shall be divided by the num-
ber of years (hereinafter in this subparagraph referred
to as the “divisor”) elapsing after 1949 and prior to
1951.

The quotient so obtained shall be deemed to be the individual’s
wages credited to each of the years which were used in com-
puting the amount of the divisor, except that—

(iii) if the quotient exceeds $3,000, only $3,000 shall
be deemed to be the individual’s wages for each of the
years which were used in computing the amount of the
divisor, and the remainder of the individual’s total
wages prior to 1951 (I) if less than $3,000, shall be
deemed credited to the computation base year (as de-
fined in subsection (b)(2) as in effect in December
1977) immediately preceding the earliest year used in
computing the amount of the divisor, of (II) if $3,000
or more, shall be deemed credited, in $3,000 incre-
ments, to the computation base year (as so defined)
immediately preceding the earliest year used in com-
puting the amount of the divisor and to each of the
computation base years (as so defined) consecutively

receding that year, with any remainder less than
53,000 being credited to the computation base year (as
so defined) immediately preceding the earliest year to
which a full $3,000 increment was credited; and
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(iv) no more than $42,000 may be taken into ac-
count, for purposes of this subparagraph, as total
wages after 1936 and prior to 1951.

(C) For the purposes of subparagraph (B), “total wages
prior to 1951” with respect to an individual means the sum
of (i) remuneration credited to such individual prior to
1951 on the records of the Commissioner of Social Secu-
rity, (ii) wages deemed paid prior to 1951 to such individ-
ual under section 217, (iii) compensation under the Rail-
road Retirement Act of 1937236 prior to 1951 creditable to
him pursuant to this title, and (iv) wages deemed paid
prior to 1951 to such individual under section 231.

(D) The individual’s primary insurance benefit shall be
40 percent of the first $50 of his average monthly wage as
computed under this subsection, plus 10 percent of the
next $200 of his average monthly wage, increased by 1
percent for each increment year. The number of increment
years is the number, not more than 14 nor less than 4,
that is equal to the individual’s total wages prior to 1951
divided by $1,650 (disregarding any fraction).

(2) The provisions of this subsection shall be applicable only
in the case of an individual—

(A) with respect to whom at least one of the quarters
elapsing prior to 1951 is a quarter of coverage;

(B) who attained age 22 after 1950 and with respect to
whom less than six of the quarters elapsing after 1950 are
quarters of coverage, or who attained such age before
1951; and

(C)i) who becomes entitled to benefits under section
202(a) or 223 or who dies, or

(i1) whose primary insurance amount is required to
be recomputed under paragraph (2), (6), or (7) of sub-
section (f) or under section 231.

(3) In the case of an individual whose primary insurance
amount is not computed under paragraph (1) of subsection (a)
by reason of paragraph (4)(B)(ii) of that subsection, who—

(A) attains age 62 after 1985 (except where he or she be-
came entitled to a disability insurance benefit before 1986,
and remained so entitled in any of the 12 months imme-
diately preceding his or her attainment of age 62), or

(B) would attain age 62 after 1985 and becomes eligible
for a disability insurance benefit after 1985,

and who first becomes eligible after 1985 for a monthly periodic
payment (including a payment determined under subsection
(a)(7)(C), but excluding (I) a payment under the Railroad Retire-
ment Act of 1974237 or 1937), (II) a payment by a social security
system of a foreign country based on an agreement concluded be-
tween the United States and such foreign country pursuant to sec-
tion 233, and (III) a payment based wholly on service as a member
of a uniformed service (as defined in section 210(m)) which is based
(in whole or in part) upon his or her earnings in noncovered serv-
ice, the primary insurance amount of such individual during his or
her concurrent entitlement to such monthly periodic payment and

236P L. 75-162.
237P.L. 75-162 [as amended by P.L. 93—-445].
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to old-age or disability insurance benefits shall be the primary in-
surance amount computed or recomputed under this subsection
(without regard to this paragraph and before the application of
subsection (i)) reduced by an amount equal to the smaller of—

(1) one-half of the primary insurance amount (com-
puted without regard to this paragraph and before the
application of subsection (i)), or

(i1) one-half of the portion of the monthly periodic
payment (or payment determined under subsection
(a)(7)(C)) which is attributable to noncovered service
performed after 1956 (with such attribution being
based on the proportionate number of years of such
noncovered service) and to which that individual is en-
titled (or is deemed to be entitled) for the initial
month of such concurrent entitlement.

This paragraph shall not apply in the case of any individual to
whom subsection (a)(7) would not apply by reason of subparagraph
(E) or the first sentence of subparagraph (D) thereof.

Certain Wages and Self-Employment Income Not To Be Counted

(e) For the purposes of subsections (b) and (d)—

(1) in computing an individual’s average indexed monthly
earnings or, in the case of an individual whose primary insur-
ance amount is computed under section 215(a) as in effect prior
to January 1979, average monthly wage, there shall not be
counted the excess over $3,600 in the case of any calendar year
after 1950 and before 1955, the excess over $4,200 in the case
of any calendar year after 1954 and before 1959, the excess
over $4,800 in the case of any calendar year after 1958 and be-
fore 1966, the excess over $6,600 in the case of any calendar
year after 1965 and before 1968, the excess over $7,800 in the
case of any calendar year after 1967 and before 1972, the ex-
cess over $9,000 in the case of any calendar year after 1971
and before 1973, the excess over $10,800 in the case of any cal-
endar year after 1972 and before 1974, the excess over $13,200
in the case of any calendar year after 1973 and before 1975,
and the excess over an amount equal to the contribution and
benefit base (as determined under section 230) in the case of
any calendar year after 1974 with respect to which such con-
tribution and benefit base is effective, (before the application,
in the case of average indexed monthly earnings, of subsection
(b)(3)(A)) of (A) the wages paid to him in such year, plus (B)
the self-employment income credited to such year (as deter-
mined under section 212); and

(2) if an individual’s average indexed monthly earnings or, in
the case of an individual whose primary insurance amount is
computed under section 215(a) as in effect prior to January
1979, average monthly wage, computed under subsection (b) or
for the purposes of subsection (d) is not a multiple of $1, it
shall be reduced to the next lower multiple of $1.

Recomputation of Benefits

(H(1) After an individual’s primary insurance amount has been
determined under this section, there shall be no recomputation of
such individual’s primary insurance amount except as provided in
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this subsection or, in the case of a World War II veteran who died
prior to July 27, 1954, as provided in section 217(b).

(2)(A)If an individual has wages or self-employment income
for a year after 1978 for any part of which he is entitled to old-
age or disability insurance benefits, the Commissioner of Social
Security shall, at such time or times and within such period
as the Commissioner may by regulation prescribe, recompute
the individual’s primary insurance amount for that year.

(B) For the purpose of applying subparagraph (A) of sub-
section (a)(1) to the average indexed monthly earnings of
an individual to whom that subsection applies and who re-
ceives a recomputation under this paragraph, there shall
be used, in lieu of the amounts established by subsection
(a)(1)(B) for purposes of clauses (i) and (ii) of subsection
(a)(1)(A), the amounts so established that were (or, in the
case of an individual described in subsection (a)(4)(B),
would have been) used in the computation of such individ-
ual’s primary insurance amount prior to the application of
this subsection.

(C) A recomputation of any individual’s primary insur-
ance amount under this paragraph shall be made as pro-
vided in subsection (a)(1) as though the year with respect
to which it is made is the last year of the period specified
in subsection (b)(2)(B)(ii); and subsection (b)(3)(A) shall
apply with respect to any such recomputation as it applied
in the computation of such individual’s primary insurance
amount prior to the application of this subsection.

(D) A recomputation under this paragraph with respect
to any year shall be effective—

(1) in the case of an individual who did not die in
that year, for monthly benefits beginning with benefits
for January of the following year; or

(i) in the case of an individual who died in that
year, for monthly benefits beginning with benefits for
the month in which he died.

(3) [Repealed. 238]

(4) A recomputation shall be effective under this subsection
%nly if it increases the primary insurance amount by at least

1.

(5) In the case of a man who became entitled to old-age in-
surance benefits and died before the month in which he at-
tained retirement age (as defined in section 216(1)), the Com-
missioner of Social Security shall recompute his primary insur-
ance amount as provided in subsection (a) as though he be-
came entitled to old-age insurance benefits in the month in
which he died; except that (i) his computation base years re-
ferred to in subsection (b)(2) shall include the year in which he
died, and (ii) his elapsed years referred to in subsection (b)(3)
shall not include the year in which he died or any year there-
after. Such recomputation of such primary insurance amount
shall be effective for and after the month in which he died.

(6) Upon the death after 1967 of an individual entitled to
benefits under section 202(a) or section 223, if any person is
entitled to monthly benefits or a lump-sum death payment, on

238 P L. 95-216, §201(f)(2); 91 Stat. 1521.
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the wages and self-employment income of such individual, the
Commissioner of Social Security shall recompute the decedent’s
primary insurance amount, but only if the decedent during his
lifetime was paid compensation which was treated under sec-
tion 205(0) as remuneration for employment.

(7) This subsection as in effect in December 1978 shall con-
tinue to apply to the recomputation of a primary insurance
amount computed under subsection (a) or (d) as in effect (with-
out regard to the table in subsection (a)) in that month, and,
where appropriate, under subsection (d) as in effect in Decem-
ber 1977, including a primary insurance amount computed
under any such subsection whose operation is modified as a re-
sult of the amendments made by section 5117 of the Omnibus
Budget Reconciliation Act of 1990. For purposes of recomputing
a primary insurance amount determined under subsection (a)
or (d) (as so in effect) in the case of an individual to whom
those subsections apply by reason of subsection (a)(4)(B) as in
effect after December 1978, no remuneration shall be taken
into account for the year in which the individual initially be-
came eligible for an old-age or disability insurance benefit or
died, or for any year thereafter, and (effective January 1982)
the recomputation shall be modified by the application of sub-
section (a)(6) where applicable.

(8) The Commissioner of Social Security shall recompute the
primary insurance amounts applicable to beneficiaries whose
benefits are based on a primary insurance amount which was
computed under subsection (a)(3) effective prior to January
1979, or would have been so computed if the dollar amount
specified therein were $11.50. Such recomputation shall be ef-
fective January 1979, and shall include the effect of the in-
crease in the dollar amount provided by subsection (a)(1)(C)(i).
Such primary insurance amount shall be deemed to be pro-
vided under such section for purposes of subsection (i).

(9)(A)In the case of an individual who becomes entitled to a
periodic payment determined under subsection (a)(7)(A) (in-
cluding a payment determined under subsection (a)(7)(C)) in a
month subsequent to the first month in which he or she be-
comes entitled to an old-age or disability insurance benefit, and
whose primary insurance amount has been computed without
regard to either such subsection or subsection (d)(3), such indi-
vidual’s primary insurance amount shall be recomputed (not-
withstanding paragraph (4) of this subsection), in accordance
with either such subsection or subsection (d)(3), as may be ap-
plicable, effective with the first month of his or her concurrent
entitlement to such benefit and such periodic payment.

(B) If an individual’s primary insurance amount has
been computed under subsection (a)(7) or (d)(3), and it be-
comes necessary to recompute that primary insurance
amount under this subsection—

(1) so as to increase the monthly benefit amount pay-
able with respect to such primary insurance amount
(except in the case of the individual’s death), such in-
crease shall be determined as though the recomputed
primary insurance amount were being computed
under subsection (a)(7) or (d)(3), or
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(i1) by reason of the individual’s death, such primary
insurance amount shall be recomputed without regard
to (and as though it had never been computed with re-
gard to) subsection (a)(7) or (d)(3).

Rounding of Benefits

(g) The amount of any monthly benefit computed under section
202 or 223 which (after any reduction under sections 203(a) and
224 and any deduction under section 203(b), and after any deduc-
tion under section 1840(a)(1)) is not a multiple of $1 shall be
rounded to the next lower multiple of $1.

Service of Certain Public Health Service Officers

(h)(1) Notwithstanding the provisions of subchapter III of chapter
83 of title 5, United States Code23°, remuneration paid for service
to which the provisions of section 210(1)(1) of this Act are applicable
and which is performed by an individual as a commissioned officer
of the Reserve Corps of the Public Health Service prior to July 1,
1960, shall not be included in computing entitlement to or the
amount of any monthly benefit under this title, on the basis of his
wages and self-employment income, for any month after June 1960
and prior to the first month with respect to which the Director of
the Office of Personnel Management certifies to the Commissioner
of Social Security that, by reason of a waiver filed as provided in
paragraph (2), no further annuity will be paid to him, his wife, and
his children, or, if he has died, to his widow and children, under
subchapter III of chapter 83 of title 5, United States Code, on the
basis of such service.

(2) In the case of a monthly benefit for a month prior to that
in which the individual, on whose wages and self-employment
income such benefit is based, dies, the waiver must be filed by
such individual; and such waiver shall be irrevocable and shall
constitute a waiver on behalf of himself, his wife, and his chil-
dren. If such individual did not file such a waiver before he
died, then in the case of a benefit for the month in which he
died or any month thereafter, such waiver must be filed by his
widow, if any, and by or on behalf of all his children, if any;
and such waivers shall be irrevocable. Such a waiver by a child
shall be filed by his legal guardian or guardians, or, in the ab-
}slence thereof, by the person (or persons) who has the child in

is care.

Cost-of-Living Increases in Benefits

(i)(1) For purposes of this subsection—

(A) the term “base quarter” means (i) the calendar quar-
ter ending on September 30 in each year after 1982, or (ii)
any other calendar quarter in which occurs the effective
month of a general benefit increase under this title;

(B) the term “cost-of-living computation quarter” means
a base quarter, as defined in subparagraph (A)(i), with re-
spect to which the applicable increase percentage is great-
er than zero; except that there shall be no cost-of-living

239 See Vol. II, Title 5.
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computation quarter in any calendar year if in the year
prior to such year a law has been enacted providing a gen-
eral benefit increase under this title or if in such prior
year such a general benefit increase becomes effective;

(C) the term “applicable increase percentage” means—

(1) with respect to a base quarter or cost-of-living
computation quarter in any calendar year before 1984,
or in any calendar year after 1983 and before 1989 for
which the OASDI fund ratio is 15.0 percent or more,
or in any calendar year after 1988 for which the
OASDI fund ratio is 20.0 percent or more, the CPI in-
crease percentage; and

(i1) with respect to a base quarter or cost-of-living
computation quarter in any calendar year after 1983
and before 1989 for which the OASDI fund ratio is less
than 15.0 percent, or in any calendar year after 1988
for which the OASDI fund ratio is less than 20.0 per-
cent, the CPI increase percentage or the wage increase
percentage, whichever (with respect to that quarter) is
the lower;

(D) the term “CPI increase percentage”, with respect to
a base quarter or cost-of-living computation quarter in any
calendar year, means the percentage (rounded to the near-
est one-tenth of 1 percent) by which the Consumer Price
Index for that quarter (as prepared by the Department of
Labor) exceeds such index for the most recent prior cal-
endar quarter which was a base quarter under subpara-
graph (A)(ii) or, if later, the most recent cost-of-living com-
putation quarter under subparagraph (B);

(E) the term “wage increase percentage”, with respect to
a base quarter or cost-of-living computation quarter in any
calendar year, means the percentage (rounded to the near-
est one-tenth of 1 percent) by which the national average
wage index (as defined in section 209(k)(1)) for the year
immediately preceding such calendar year exceeds such
index for the year immediately preceding the most recent
prior calendar year which included a base quarter under
subparagraph (A)(ii) or, if later, which included a cost-of-
living computation quarter;

(F) the term “OASDI fund ratio”, with respect to any cal-
endar year, means the ratio of—

(i) the combined balance in the Federal Old-Age and
Survivors Insurance Trust Fund and the Federal Dis-
ability Insurance Trust Fund as of the beginning of
such year, including the taxes transferred under sec-
tion 201(a) on the first day of such year and reduced
by the outstanding amount of any loan (including in-
terest thereon) theretofore made to either such Fund
from the Federal Hospital Insurance Trust Fund
under section 201(1), to

(i1) the total amount which (as estimated by the
Commissioner of Social Security) will be paid from the
Federal Old-Age and Survivors Insurance Trust Fund
and the Federal Disability Insurance Trust Fund dur-
ing such calendar year for all purposes authorized by
section 201 (other than payments of interest on, or re-
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payments of, loans from the Federal Hospital Insur-
ance Trust Fund under section 201(l)), but excluding
any transfer payments between such trust funds and
reducing the amount of any transfers to the Railroad
Retirement Account by the amount of any transfers
into either such trust fund from that Account;

(G) the Consumer Price Index for a base quarter, a cost-
of-living computation quarter, or any other calendar quar-
ter shall be the arithmetical mean of such index for the 3
months in such quarter.

(2)(A)d) The Commissioner of Social Security shall determine
each year beginning with 1975 (subject to the limitation in
paragraph (1)(B)) whether the base quarter (as defined in
paragraph (1)(A)(1)) in such year is a cost-of-living computation
quarter.

(i1) If the Commissioner of Social Security deter-
mines that the base quarter in any year is a cost—of—
living computation quarter, the Commissioner shall,
effective with the month of December of that year as
provided in subparagraph (B), increase—

(I) the benefit amount to which individuals are
entitled for that month under section 227 or 228,
(II) the primary insurance amount of each other
individual on which benefit entitlement is based
under this title, and
(IIT) the amount of total monthly benefits based
on any primary insurance amount which is
permitted under section 203 (and such total shall
be increased, unless otherwise so increased under
another provision of this title, at the same time as
such primary insurance amount) or, in the case of
a primary insurance amount computed under
subsection (a) as in effect (without regard to the
table contained therein) prior to January 1979,
the amount to which the beneficiaries may be
entitled under section 203 as in effect in
December 1978, except as provided by section
203(a)(7) and (8) as in effect after December 1978.
The increase shall be derived by multiplying each of the amounts
described in subdivisions (I), (IT), and (III) (including each of those
amounts as previously increased under this subparagraph) by the
applicable increase percentage; and any amount so increased that
is not a multiple of $0.10 shall be decreased to the next lower mul-
tiple of $0.10. Any increase under this subsection in a primary in-
surance amount determined under subparagraph (C)(i) of sub-
section (a)(1) shall be applied after the initial determination of such
primary insurance amount under that subparagraph (with the
amount of such increase, in the case of an individual who becomes
eligible for old-age or disability insurance benefits or dies in a cal-
endar year after 1979, being determined from the range of possible
primary insurance amounts published by the Commissioner of So-
cial Security under the last sentence of subparagraph (D)).

(iii) In the case of an individual who becomes eligi-
ble for an old-age or disability insurance benefit, or
who dies prior to becoming so eligible, in a year in
which there occurs an increase provided under clause
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(i1), the individual’s primary insurance amount (with-
out regard to the time of entitlement to that benefit)
shall be increased (unless otherwise so increased
under another provision of this title and, with respect
to a primary insurance amount determined under sub-
section (a)(1)(C)G)I) in the case of an individual to
whom that subsection (as in effect in December 1981)
applied, subject to the provisions of subsection
(a)(1)(C)(i) and clauses (iv) and (v) of this subpara-
graph (as then in effect)) by the amount of that in-
crease and subsequent applicable increases, but only
with respect to benefits payable for months after No-
vember of that year.

(B) The increase provided by subparagraph (A) with re-
spect to a particular cost-of-living computation quarter
shall apply in the case of monthly benefits under this title
for months after November of the calendar year in which
occurred such cost-of-living computation quarter, and in
the case of lump-sum death payments with respect to
deaths occurring after November of such calendar year.

(C)d) Whenever the Commissioner of Social Security de-
termines that a base quarter in a calendar year is also a
cost-of-living computation quarter, the Commissioner shall
notify the House Committee on Ways and Means and the
Senate Committee on Finance of such determination with-
in 30 days after the close of such quarter, indicating the
amount of the benefit increase to be provided, the Commis-
sioner’s estimate of the extent to which the cost of such in-
crease would be met by an increase in the contribution and
benefit base under section 230 and the estimated amount
of the increase in such base, the actuarial estimates of the
effect of such increase, and the actuarial assumptions and
methodology used in preparing such estimates.

(i1) The Commissioner of Social Security shall deter-
mine and promulgate the OASDI fund ratio for the
current calendar year on or before November 1 of the
current calendar year, based upon the most recent
data then available. The Commissioner of Social Secu-
rity shall include a statement of the fund ratio and the
national average wage index (as defined in section
209(k)(1)) and a statement of the effect such ration
and the level of such index may have upon benefit in-
creases under this subsection in any notification made
under clause (i) and any determination published
under subparagraph (D).

(D) If the Commissioner of Social Security determines
that a base quarter in a calendar year is also a cost-of-liv-
ing computation quarter, the Commissioner shall publish
in the Federal Register within 45 days after the close of
such quarter a determination that a benefit increase is re-
sultantly required and the percentage thereof. The Com-
missioner shall also publish in the Federal Register at that
time (i) a revision of the range of the primary insurance
amounts which are possible after the application of this
subsection based on the dollar amount specified in sub-
paragraph (C)(i) of subsection (a)(1) (with such revised pri-
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mary insurance amounts constituting the increased
amounts determined for purposes of such subparagraph
(C)d) under this subsection), or specified in subsection
(a)(3) as in effect prior to 1979, and (ii) a revision of the
range of maximum family benefits which correspond to
such primary insurance amounts (with such maximum
benefits being effective notwithstanding section 203(a) ex-
cept for paragraph (3)(B) thereof (or paragraph (2) thereof
as in effect prior to 1979)). Notwithstanding the preceding
sentence, such revision of maximum family benefits shall
be subject to paragraph (6) of section 203(a) (as added by
section 101(a)(3) of the Social Security Disability Amend-
ments of 1980 240),

(3) As used in this subsection, the term “general benefit in-
crease under this title” means an increase (other than an in-
crease under this subsection) in all primary insurance amounts
on which monthly insurance benefits under this title are based.

(4) This subsection as in effect in December 1978, and as
amended by sections 111(a)(6), 111(b)(2), and 112 of the Social
Security Amendments of 1983241 and by section 9001 of the
Omnibus Budget Reconciliation Act of 1986242, shall continue
to apply to subsections (a) and (d), as then in effect and as
amended by section 5117 of the Omnibus Budget Reconcili-
ation Act of 1990243, for purposes of computing the primary in-
surance amount of an individual to whom subsection (a), as in
effect after December 1978, does not apply (including an indi-
vidual to whom subsection (a) does not apply in any year by
reason of paragraph (4)(B) of that subsection (but the applica-
tion of this subsection in such cases shall be modified by the
application of subdivision (I) in the last sentence of paragraph
(4) of that subsection)), except that for this purpose, in apply-
ing paragraphs (2)(A)Gi), (2)(D)(iv), and (2)(D)(v) of this sub-
section as in effect in December 1978, the phrase “increased to
the next higher multiple of $0.10” shall be deemed to read “de-
creased to the next lower multiple of $0.10”. For purposes of
computing primary insurance amounts and maximum family
benefits (other than primary insurance amounts and maximum
family benefits for individuals to whom such paragraph (4)(B)
applies), the Commissioner of Social Security shall revise the
table of benefits contained in subsection (a), as in effect in De-
cember 1978, in accordance with the requirements of para-
graph (2)(D) of this subsection as then in effect, except that the
requirement in such paragraph (2)(D) that the Commissioner
of Social Security publish such revision of the table of benefits
in the Federal Register shall not apply.

(5)(A) If—

(i) with respect to any calendar year the “applicable
increase percentage” was determined under clause (ii)
of paragraph (1)(C) rather than under clause (i) of
such paragraph, and the increase becoming effective
under paragraph (2) in such year was accordingly de-
termined on the basis of the wage increase percentage

240P L. 96-265.
241 P L. 98-21.
242P L. 99-509.
243P.L. 101-508.
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rather than the CPI increase percentage (or there was
no such increase becoming effective under paragraph
(2) in that year because there was no wage increase
percentage greater than zero), and

(i1) for any subsequent calendar year in which an in-
crease under paragraph (2) becomes effective the
OASDI fund ratio is greater than 32.0 percent,

then each of the amounts described in subdivisions (I), (II), and
(IIT) of paragraph (2)(A)(ii), as increased under paragraph (2) effec-
tive with the month of December in such subsequent calendar year,
shall be further increased (effective with such month) by an addi-
tional percentage, which shall be determined under subparagraph
(B) and shall apply as provided in subparagraph (C). Any amount
so increased that is not a multiple of $0.10 shall be decreased to
the next lower multiple of $0.10.

(B) The applicable additional percentage by which the
amounts described in subdivisions (I), (II), and (III) of
paragraph (2)(A)(ii) are to be further increased under sub-
paragraph (A) in the subsequent calendar year involved
shall be the amount derived by—

(1) subtracting (I) the compounded percentage bene-
fit increases that were actually paid under paragraph
(2) and this paragraph from (II) the compounded per-
centage benefit increases that would have been paid if
all increases under paragraph (2) had been made on
the basis of the CPI increase percentage,

(i1) dividing the difference by the sum of the
compounded percentage in clause (i)(I) and 100 per-
cent, and

(iii) multiplying such quotient by 100 so as to yield
such applicable additional percentage (which shall be
rounded to the nearest one-tenth of 1 percent),

with the compounded increases referred to in clause (i) being meas-
ured—

(iv) in the case of amounts described in subdivision
(I) of paragraph (2)(A)(ii), over the period beginning
with the calendar year in which monthly benefits de-
scribed in such subdivision were first increased on the
basis of the wage increase percentage and ending with
the year before such subsequent calendar year, and

(v) in the case of amounts described in subdivisions
(IT) and (III) of paragraph (2)(A)(ii), over the period be-
ginning with the calendar year in which the individual
whose primary insurance amount is increased under
such subdivision (II) became eligible (as defined in
subsection (a)(3)(B)) for the old-age or disability insur-
ance benefit that is being increased under this sub-
section, or died before becoming so eligible, and ending
with the year before such subsequent calendar year;

except that if the Commissioner of Social Security determines in
any case that the application (in accordance with subparagraph
(C)) of the additional percentage as computed under the preceding
provisions of this subparagraph would cause the OASDI fund ratio
to fall below 32.0 percent in the calendar year immediately follow-
ing such subsequent year, the Commissioner shall reduce such ap-
plicable additional percentage to the extent necessary to ensure
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that the OASDI fund ratio will remain at or above 32.0 percent
through the end of such following year.

(C) Any applicable additional percentage increase in an
amount described in subdivision (I), (II), or (III) of para-
graph (2)(A)(ii), made under this paragraph in any cal-
endar year, shall thereafter be treated for all the purposes
of this Act as a part of the increase made in such amount
under paragraph (2) for that year.

OTHER DEFINITIONS

SEc. 216. [42 U.S.C. 416] For the purposes of this title—

Spouse; Surviving Spouse

(a)(1) The term “spouse” means a wife as defined in subsection
(b) or a husband as defined in subsection (f).
(2) The term “surviving spouse” means a widow as defined
in subsection (c) or a widower as defined in subsection (g).

Wife (b) The term “wife” means the wife of an individual, but only
if she (1) is the mother of his son or daughter, (2) was married to
him for a period of not less than one year immediately preceding
the day on which her application is filed, or (3) in the month prior
to the month of her marriage to him (A) was entitled to, or on
application therefor and attainment of age 62 in such prior month
would have been entitled to, benefits under subsection (b), (e), or
(h) of section 202, (B) had attained age eighteen and was entitled
to, or on application therefor would have been entitled to, benefits
under subsection (d) of such section (subject, however, to section
202(s)), or (C) was entitled to, or upon application therefor and
attainment of the required age (if any) would have been entitled to,
a widow’s, child’s (after attainment of age 18), or parent’s
insurance annuity under section 2 of the Railroad Retirement Act
of 1974244, as amended. For purposes of clause (2), a wife shall be
deemed to have been married to an individual for a period of one
year throughout the month in which occurs the first anniversary of
her marriage to such individual. For purposes of subparagraph (C)
of section 202(b)(1), a divorced wife shall be deemed not to be
married throughout the month in which she becomes divorced.

Widow

(c)(1)245 The term “widow” (except when used in the first sen-
tence of section 202(i)) means the surviving wife of an individual,
but only if (A)246 she is the mother of his son or daughter, (B) she
legally adopted his son or daughter while she was married to him
and while such son or daughter was under the age of eighteen, (C)
he legally adopted her son or daughter while she was married to
him and while such son or daughter was under the age of eighteen,
(D) she was married to him at the time both of them legally adopt-
ed a child under the age of eighteen, (E) except as provided in

244 See Vol. I, P.L. 75-162 [as amended by P.L. 93—-445].

245P L. 108-203, §414(a)(4), inserted “(1)”.

246 P L. 108-203, §414(a)(2), redesignated the former clauses (1) through (6) as clauses (A)
through (F).
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paragraph (2),247 she was married to him for a period of not less
than nine months immediately prior to the day on which he died,
or (F) in the month prior to the month of her marriage to him (i) 248
she was entitled to, or on application therefor and attainment of
age 62 in such prior month would have been entitled to, benefits
under subsection (b), (e), or (h) of section 202, (ii) she had attained
age eighteen and was entitled to, or on application therefor would
have been entitled to, benefits under subsection (d) of such section
(subject, however, to section 202(s)), or (iii) she was entitled to, or
upon application therefor and attainment of the required age (if
any) would have been entitled to, a widow’s, child’s (after attain-
ment of age 18), or parent’s insurance annuity under section 2 of
the Railroad Retirement Act of 1974, as amended 24°.

(2)250 The requirements of paragraph (1)(E) in connection
with the surviving wife of an individual shall be treated as sat-
isfied if—

(A) the individual had been married prior to the individ-
ual’s marriage to the surviving wife,

(B) the prior wife was institutionalized during the indi-
vidual’s marriage to the prior wife due to mental incom-
petence or similar incapacity,

(C) during the period of the prior wife’s institutionaliza-
tion, the individual would have divorced the prior wife and
married the surviving wife, but the individual did not do
so because such divorce would have been unlawful, by rea-
son of the prior wife’s institutionalization, under the laws
of the State in which the individual was domiciled at the
time (as determined based on evidence satisfactory to the
Commissioner of Social Security),

(D) the prior wife continued to remain institutionalized
up to the time of her death, and

(E) the individual married the surviving wife within 60
days after the prior wife’s death.

Divorced Spouses; Divorce

(d)(1) The term “divorced wife” means a woman divorced from an
individual, but only if she had been married to such individual for
a period of 10 years immediately before the date the divorce be-
came effective.

(2) The term “surviving divorced wife” means a woman di-
vorced from an individual who has died, but only if she had
been married to the individual for a period of 10 years imme-
diately before the date the divorce became effective.

(3) The term “surviving divorced mother” means a woman di-
vorced from an individual who has died, but only if (A) she is
the mother of his son or daughter, (B) she legally adopted his
son or daughter while she was married to him and while such
son or daughter was under the age of 18, (C) he legally adopted
her son or daughter while she was married to (him and while
such son or daughter was under the age of 18, or (D) she was

247P.L. 108-203, §414(a)(3), inserted “except as provided in paragraph (2),”.

248 P.L. 108-203, §414(a)(1), redesignated the former subclauses (A) through (C) as subclauses
(i) through (iii).

249 See Vol. II, P.L. 75-162.

250P L. 108-203, §414(a)(5), added paragraph (2), effective with respect to applications for
benefits under title II filed during months ending after March 2, 2004.
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married to him at the time both of them legally adopted a child
under the age of 18.

(4) The term “divorced husband” means a man divorced from
an individual, but only if he had been married to such individ-
ual for a period of 10 years immediately before the date the di-
vorce became effective.

(5) The term “surviving divorced husband” means a man di-
vorced from an individual who has died, but only if he had
been married to the individual for a period of 10 years imme-
diately before the divorce became effective.

(6) The term “surviving divorced father” means a man di-
vorced from an individual who has died, but only if (A) he is
the father of her son or daughter, (B) he legally adopted her
son or daughter while he was married to her and while such
son or daughter was under the age of 18, (C) she legally adopt-
ed his son or daughter while he was married to her and while
such son or daughter was under the age of 18, or (D) he was
married to her at the time both of them legally adopted a child
under the age of 18.

(7) The term “surviving divorced parent” means a surviving
divorced mother as defined in paragraph (3) of this subsection
or a surviving divorced father as defined in paragraph (6).

(8) The terms “divorce” and “divorced” refer to a divorce a
vinculo matrimonii.

Child

(e) The term “child” means (1) the child or legally adopted child
of an individual, (2) a stepchild who has been such stepchild for not
less than one year immediately preceding the day on which appli-
cation for child’s insurance benefits is filed or (if the insured indi-
vidual is deceased) not less than nine months immediately preced-
ing the day on which such individual died, and (3) a person who
is the grandchild or stepgrandchild of an individual or his spouse,
but only if (A) there was no natural or adoptive parent (other than
such a parent who was under a disability, as defined in section
223(d)) of such person living at the time (i) such individual became
entitled to old-age insurance benefits or disability insurance bene-
fits or died, or (ii) if such individual had a period of disability
which continued until such individual (became entitled to old-age
insurance benefits or disability insurance benefits, or died, at the
time such period of disability began, or (B) such person was legally
adopted after the death of such individual by such individual’s sur-
viving spouse in an adoption that was decreed by a court of com-
petent jurisdiction within the United States and such person’s nat-
ural or adopting parent or stepparent was not living in such indi-
vidual’s household and making regular contributions toward such
person’s support at the time such individual died. For purposes of
clause (1), a person shall be deemed, as of the date of death of an
individual, to be the legally adopted child of such individual if such
person was either living with or receiving at least one-half of his
support from such individual at the time of such individual’s death
and was legally adopted by such individual’s surviving spouse after
such individual’s death but only if (A) proceedings for the adoption
of the child had been instituted by such individual before his death,
or (B) such child was adopted by such individual’s surviving spouse
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before the end of two years after (i) the day on which such individ-
ual died or (ii) the date of enactment of the Social Security Amend-
ments of 1958.251 For purposes of clause (2), a person who is not
the stepchild of an individual shall be deemed the stepchild of such
individual if such individual was not the mother or adopting moth-
er or the father or adopting father of such person and such individ-
ual and the mother or adopting mother, or the father or adopting
father, as the case may be, of such person went through a marriage
ceremony resulting in a purported marriage between them which,
but for a legal impediment described in the last sentence of sub-
section (h)(1)(B), would have been a valid marriage. For purposes
of clause (2), a child shall be deemed to have been the stepchild of
an individual for a period of one year throughout the month in
which occurs the expiration of such one year. For purposes of
clause (3), a person shall be deemed to have no natural or adoptive
parent living (other than a parent who was under a disability)
throughout the most recent month in which a natural or adoptive
parent (not under a disability) dies.

Husband

(f) The term “husband” means the husband of an individual, but
only if (1) he is the father of her son or daughter, (2) he was mar-
ried to her for a period of not less than one year immediately pre-
ceding the day on which his application is filed, or (3) in the month
prior to the month of his marriage to her (A) he was entitled to,
or on application (therefor and attainment of age 62 in such prior
month would have been entitled to, benefits under subsection (c),
(f) or (h) of section 202, (B) he had attained age eighteen and was
entitled to, or on application therefor would have been entitled to,
benefits under subsection (d) of such section (subject, however, to
section 202(s)), or (C) he was entitled to, or upon application there-
for and attainment of the required age (if any) he would have been
entitled to, a widower’s, child’s (after attainment of age 18), or par-
ent’s insurance annuity under section 2 of the Railroad Retirement
Act of 1974252, as amended. For purposes of clause (2), a husband
shall be deemed to have been married to an individual for a period
of one year throughout the month in which occurs the first anniver-
sary of his marriage to her. For purposes of subparagraph (C) of
section 202(c)(1), a divorced husband shall be deemed not to be
married throughout the month which he becomes divorced.

Widower

(g)(1)253 The term “widower” (except when used in the first sen-
tence of section 202(i)) means the surviving husband of an individ-
ual, but only if (A)254 he is the father of her son or daughter, (B)
he legally adopted her son or daughter while he was married to her
and while such son or daughter was under the age of eighteen, (C)
she legally adopted his son or daughter while he was married to
her and while such son or daughter was under the age of eighteen,
(D) he was married to her at the time both of them legally adopted

251 August 28, 1958 [P.L. 85-840; 72 Stat. 1013].

252See Vol. II, P.L. 75-162 [as amended by P.L. 93—-445].

253P.L. 108-203, §414(b)(4), inserted “(1)”.

254P L. 108-203, §414(b)(2), redesignated the former clauses (1) through (6) as clauses (A)
through (F).
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a child under the age of eighteen, (E) except as provided in para-
graph (2),255 he was married to her for a period of not less than
nine months immediately prior to the day on which she died, or (F)
in the month before the month of his marriage to her (i)25¢ he was
entitled to, or on application therefor and attainment of age 62 in
such prior month would have been entitled to, benefits under sub-
section (c), (f) or (h) of section 202, (ii) he had attained age eighteen
and was entitled to, or on application therefor would have been en-
titled to, benefits under subsection (d) of such section (subject, how-
ever, to section 202(s)), or (iii) he was entitled to, or on application
therefor and attainment of the required age (if any) he would have
been entitled to, a widower’s, child’s (after attainment of age 18),
or parent’s insurance annuity under section 2 of the Railroad Re-
tirement Act of 1974257, as amended.

(2)258 The requirements of paragraph (1)(E) in connection
with the surviving husband of an individual shall be treated as
satisfied if—

(A) the individual had been married prior to the individ-
ual’s marriage to the surviving husband,

(B) the prior husband was institutionalized during the
individual’s marriage to the prior husband due to mental
incompetence or similar incapacity,

(C) during the period of the prior husband’s institu-
tionalization, the individual would have divorced the prior
husband and married the surviving husband, but the indi-
vidual did not do so because such divorce would have been
unlawful, by reason of the prior husband’s institutionaliza-
tion, under the laws of the State in which the individual
was domiciled at the time (as determined based on evi-
dence satisfactory to the Commissioner of Social Security),

(D) the prior husband continued to remain institutional-
ized up to the time of his death, and

(E) the individual married the surviving husband within
60 days after the prior husband’s death.

Determination of Family Status

(h)(1)(A)(1) An applicant is the wife, husband, widow, or widower
of a fully or currently insured individual for purposes of this title
if the courts of the State in which such insured individual is domi-
ciled at the time such applicant files an application, or, if such in-
sured individual is dead, the courts of the State in which he was
domiciled at the time of death, or, if such insured individual is or
was not so domiciled in any State, the courts of the District of Co-
lumbia, would find that such applicant and such insured individual
were validly married at the time such applicant files such applica-
tion or, if such insured individual is dead, at the time he died.

(i1) If such courts would not find that such applicant
and such insured individual were validly married at
such time, such applicant shall, nevertheless be
deemed to be the wife, husband, widow, or widower, as

255P.L. 108-203, §414(b)(3), inserted “except as provided in paragraph (2),”.

256 P.L. 108-203, §414(b)(1), redesignated the former subclauses (A) through (C) as subclauses
(i) through (iii).

257 See Vol. II, P.L. 75-162 [as amended by P.L. 93-445].

258 P L. 108-203, §414(b)(5), added paragraph (2), effective with respect to applications for
benefits under title II filed during months ending after March 2, 2004.
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the case may be, of such insured individual if such ap-
plicant would, under the laws applied by such courts
in determining the devolution of intestate personal
property, have the same status with respect to the
taking of such property as a wife, husband, widow, or
widower of such insured individual.

(B)3) In any case where under subparagraph (A) an ap-
plicant is not (and is not deemed to be) the wife, widow,
husband, or widower of a fully or currently insured indi-
vidual, or where under subsection (b), (¢), (d), (f), or (g)
such applicant is not the wife, divorced wife, widow, sur-
viving divorced wife, husband, divorced husband, widower,
or surviving divorced husband of such individual, but it is
established to the satisfaction of the Commissioner of So-
cial Security that such applicant in good faith went
through a marriage ceremony with such individual result-
ing in a purported marriage between them which, but for
a legal impediment not known to the applicant at the time
of such ceremony, would have been a valid marriage, then,
for purposes of subparagraph (A) and subsections (b), (c),
(d), (f), and (g), such purported marriage shall be deemed
to be a valid marriage. Notwithstanding the preceding sen-
tence, in the case of any person who would be deemed
under the preceding sentence a wife, widow, husband, or
widower of the insured individual, such marriage shall not
be deemed to be a valid marriage unless the applicant and
the insured individual were living in the same household
at the time of the death of (the insured individual or (if the
insured individual is living) at the time the applicant files
the application. A marriage that is deemed to be a valid
marriage by reason of the preceding sentence shall con-
tinue to be deemed a valid marriage if the insured individ-
ual and the person entitled to benefits as the wife or hus-
band of the insured individual are no longer living in the
same household at the time of the death of such insured
individual.

(i1) The provisions of clause (i) shall not apply if the
Commissioner of Social Security determines, on the
basis of information brought to the Commissioner’s at-
tention, that such applicant entered into such pur-
ported marriage with such insured individual with
knowledge that it would not be a valid marriage.

(iii) The entitlement to a monthly benefit under sub-
section (b) or (c) of section 202, based on the wages
and self-employment income of such insured individ-
ual, of a person who would not be deemed to be a wife
or husband of such insured individual but for this sub-
paragraph, shall end with the month before the month
in which such person enters into a marriage, valid
without regard to this subparagraph, with a person
other than such insured individual.

(iv) For purposes of this subparagraph, a legal im-
pediment to the validity of a purported marriage in-
cludes only an impediment (I) resulting from the lack
of dissolution of a previous marriage or otherwise aris-
ing out of such previous marriage or its dissolution, or
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(II) resulting from a defect in the procedure followed
in connection with such purported marriage.

(2)(A) In determining whether an applicant is the child or
parent of a fully or currently insured individual for purposes
of this title, the Commissioner of Social Security shall apply
such law as would be applied in determining the devolution of
intestate personal property by the courts of the State in which
such insured individual is domiciled at the time such applicant
files application, or, if such insured individual is dead, by the
courts of the State in which he was domiciled at the time of
his death, or, if such insured individual is or was not so domi-
ciled in any State, by the courts of the District of Columbia.
Applicants who according to such law would have the same
status relative to taking intestate personal property as a child
or parent shall be deemed such.

(B) If an applicant is a son or daughter of a fully or cur-
rently insured individual but is not (and is not deemed to
(be) the child of such insured individual under subpara-
graph (A), such applicant shall nevertheless be deemed to
be the child of such insured individual if such insured indi-
vidual and the mother or father, as the case may be, of
such applicant went through a marriage ceremony result-
ing in a purported marriage between them which, but for
a legal impediment described in the last sentence of para-
graph (1)(B), would have been a valid marriage.

(3) An applicant who is the son or daughter of a fully or cur-
rently insured individual, but who is not (and is not deemed
to be) the child of such insured individual under paragraph (2),
shall nevertheless be deemed to be the child of such insured
individual if:

(A) in the case of an insured individual entitled to old-
age insurance benefits (who was not, in the month preced-
ing such entitlement, entitled to disability insurance bene-
fits)—

(1) such insured individual—
(I) has acknowledged in writing that the
applicant is his or her son or daughter,
(IT) has been decreed by a court to be the
mother or father of the applicant, or
(ITT) has been ordered by a court to contribute
to the support of the applicant because the
applicant is his or her son or daughter,
and such acknowledgment, court decree, or court order was
made not less than one year before such insured individual
became entitled to old-age insurance benefits or attained
retirement age (as defined in subsection (1)), whichever is
earlier; or
(i1) such insured individual is shown by evidence
satisfactory to the Commissioner of Social Security to
be the mother or father of the applicant and was living
with or contributing to the support of the applicant at
the time such applicant’s application for benefits was
filed;

(B) in the case of an insured individual entitled to dis-

ability insurance benefits, or who was entitled to such ben-
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efits in the month preceding the first month for which he
or she was entitled to old-age insurance benefits—
(1) such insured individual—
(I) has acknowledged in writing that the
applicant is his or her son or daughter,
(IT) has been decreed by a court to be the
mother or father of the applicant, or
(ITT) has been ordered by a court to contribute
to the support of the applicant because the
applicant is his or her son or daughter,
and such acknowledgment, court decree, or court order was
made before such insured individual’s most recent period
of disability began; or
(i1) such insured individual is shown by evidence
satisfactory to the Commissioner of Social Security to
be the mother or father of the applicant and was living
with or contributing to the support of that applicant at
the time such applicant’s application for benefits was
filed;
(C) in the case of a deceased individual—
(1) such insured individual—
(I) had acknowledged in writing that the
applicant is his or her son or daughter,
(IT) had been decreed by a court to be the
mother or father of the applicant, or
(ITT) had been ordered by a court to contribute
to the support of the applicant because the
applicant was his or her son or daughter,
and such acknowledgment, court decree, or court order was
made before the death of such insured individual, or
(i1) such insured individual is shown by evidence
satisfactory to the Commissioner of Social Security to
have been the mother or father of the applicant, and
such insured individual was living with or contribut-
ing to the support of the applicant at the time such in-
sured individual died.
For purposes of subparagraphs (A)(i) and (B)(i), an acknowledge-
ment, court decree, or court order shall be deemed to have occurred
on the first day of the month in which it actually occurred.

Disability; Period of Disability

(1)(1) Except for purposes of sections 202(d), 202(e), 202(f), 223,
and 225, the term “disability” means (A) inability to engage in any
substantial gainful activity by reason of any medically determina-
ble physical or mental impairment which can be expected to result
in death or has lasted or can be expected to last for a continuous
period of not less than 12 months, or (B) blindness; and the term
“blindness” means central visual acuity of 29200 or less in the bet-
ter eye with the use of a correcting lens. An eye which is accom-
panied by a limitation in the fields of vision such that the widest
diameter of the visual field subtends an angle no greater than 20
degrees shall be considered for purposes of this paragraph as hav-
ing a central visual acuity of 29200 or less. The provisions of para-
graphs (2)(A),(2)(B),(3), (4), (5), and (6) of section 223(d) shall be ap-
plied for purposes of determining whether an individual is under
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a disability within the meaning of the first sentence of this para-
graph in the same manner as they are applied for purposes of para-
graph (1) of such section. Nothing in this title shall be construed
as authorizing the Commissioner or any other officer or employee
of the United States to interfere in any way with the practice of
medicine or with relationships between practitioners of medicine
and their patients, or to exercise any supervision or control over
the administration or operation of any hospital.

(2)(A) The term “period of disability” means a continuous pe-
riod (beginning and ending as hereinafter provided in this sub-
section) during which an individual was under a disability (as
defined in paragraph (1)), but only if such period is of not less
than five full calendar months’ duration or such individual was
entitled to benefits under section 223 for one or more months
in such period.

(B) No period of disability shall begin as to any individual
unless such individual files an application for a disability de-
termination with respect to such period; and no such period
shall begin as to any individual after such individual attains
retirement age (as defined in subsection (1)). In the case of a
deceased individual, the requirement of an application under
the preceding sentence may be satisfied by an application for
a disability determination filed with respect to such individual
within 3 months after the month in which he died.

(C) A period of disability shall begin—

(i) on the day the disability began, but only if the in-
dividual satisfies the requirements of paragraph (3) on
such day; or

(i1) if such individual does not satisfy the require-
ments of paragraph (3) on such day, then on the first
day of the first quarter thereafter in which he satisfies
such requirements.

(D) A period of disability shall end with the close of
whichever of the following months is the earlier: (i) the
month preceding the month in which the individual at-
tains retirement age (as defined in subsection (1)), or (ii)
the month preceding (I) the termination month (as defined
in section 223(a)(1)), or, if earlier (II) the first month for
which no benefit is payable by reason of section 223(e),
where no benefit is payable for any of the succeeding
months during the 36-month period referred to in such
section. The provisions set forth in section 223(f) with re-
spect to determinations of whether entitlement to benefits
under this title or title XVIII based on the disability of any
individual is terminated (on the basis of a finding that the
physical or mental impairment on the basis of which such
benefits are provided has ceased, does not exist, or is not
disabling) shall apply in the same manner and to the same
extent with respect to determinations of whether a period
of disability has ended (on the basis of a finding that the
physical or mental impairment on the basis of which the
finding of disability was made has ceased, does not exist,
or is not disabling).

(E) Except as is otherwise provided in subparagraph (F),
no application for a disability determination which 1s filed
more than 12 months after the month prescribed by sub-
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paragraph (D) as the month in which the period of disabil-
ity ends (determined without regard to subparagraph (B)
and this subparagraph) shall be accepted as an application
for purposes of this paragraph.

(F) An application for a disability determination which is
filed more than 12 months after the month prescribed by
subparagraph (D) as the month in which the period of dis-
ability ends (determined without regard to subparagraphs
(B) and (E)) shall be accepted as an application for pur-
poses of this paragraph if—

(1) in the case of an application filed by or on behalf
of an individual with respect to a disability which ends
after the month in which the Social Security Amend-
ments of 1967 is enacted 259, such application is filed
not more than 36 months after the month in which
such disability ended, such individual is alive at the
time the application is filed, and the Commissioner of
Social Security finds in accordance with ( regulations
prescribed by the Commissioner that the failure of
such individual to file an application for a disability
determination within the time specified in subpara-
graph (E) was attributable to a physical or mental con-
dition of such individual which rendered him incapa-
ble of executing such an application, and

(i1) in the case of an application filed by or on behalf
of an individual with respect to a period of disability
which ends in or before the month in which the Social
Security Amendments of 1967 is enacted—

(I) such application is filed not more than 12
months after the month in which the Social
Security Amendments of 1967 is enacted,

(II) a previous application for a disability
determination has been filed by or on behalf of
such individual (1) in or before the month in
which the Social Security Amendments of 1967 is
enacted 260 | and (2) not more than 36 months
after the month in which his disability ended, and

(ITT) the Commissioner of Social Security finds
in accordance with regulations prescribed by the
Commissioner, that the failure of such individual
to file an application within the then specified
time period was attributable to a physical or
mental condition of such individual which
rendered him incapable of executing such an
application.

In making a determination under this subsection, with respect to
the disability or period of disability of any individual whose appli-
cation for a determination thereof is accepted solely by reason of
the provisions of this subparagraph (F), the provisions of this sub-
section (other than the provisions of this subparagraph) shall be
applied as such provisions are in effect at the time such determina-
tion is made.

259 January 1968 [P.L. 90-248; 81 Stat. 821].
260 January 1968 [P.L. 90-248; 81 Stat. 821].
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(G) An application for a disability determination filed be-
fore the first day on which the applicant satisfies the re-
quirements for a period of disability under this subsection
shall be deemed a valid application (and shall be deemed
to have been filed on such first day) only if the applicant
satisfies the requirements for a period of disability before
the Commissioner of Social Security makes a final decision
on the application and no request under section 205(b) for
notice and opportunity ( for a hearing thereon is made or,
if such a request is made, before a decision based upon the
evidence adduced at the hearing is made (regardless of
whether such decision becomes the final decision of the
Commissioner of Social Security).

(8) The requirements referred to in clauses (i) and (ii) of
paragraph (2)(C) are satisfied by an individual with respect to
any quarter only if—

(A) he would have been a fully insured individual (as de-
fined in section 214) had he attained age 62 and filed ap-
plication for benefits under section 202(a) on the first day
of such quarter; and

(B)3) he had not less than 20 quarters of coverage dur-
ing the 40-quarter period which ends with such quarter, or

(i1) if such quarter ends before he attains (or would
attain) age 31, not less than one-half (and not less
than 6) of the quarters during the period ending with
such quarter and beginning after he attained the age
of 21 were quarters of coverage, or (if the number of
quarters in such period is less than 12) not less than
6 of the quarters in the 12-quarter period ending with
such quarter were quarters of coverage, or

(ii1) in the case of an individual (not otherwise in-
sured under clause (i)) who, by reason of clause (ii),
had a prior period of disability that began during a pe-
riod before the quarter in which he or she attained age
31, not less than one-half of the quarters beginning
after such individual attained age 21 and ending with
such quarter are quarters of coverage, or (if the num-
ber of quarters in such period is less than 12) not less
than 6 of the quarters in the 12-quarter period ending
with such quarter are quarters of coverage;

except that the provisions of subparagraph (B) of this paragraph
shall not apply in the case of an individual who is blind (within the
meaning of “blindness” as defined in paragraph (1)). For purposes
of subparagraph (B) of this paragraph, when the number of quar-
ters in any period is an odd number, such number shall be reduced
by one, and a quarter shall not be counted as part of any period
if any part of such quarter was included in a prior period of disabil-
ity unless such quarter was a quarter of coverage.

Periods of Limitation Ending on Nonwork Days

(j) Where this title, any provision of another law of the United
(States (other than the Internal Revenue Code of 1986) relating to
or changing the effect of this title, or any regulation issued by the
Commissioner of Social Security pursuant thereto provides for a pe-
riod within which an act is required to be done which affects eligi-
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bility for or the amount of any benefit or payment under this title
or is necessary to establish or protect any rights under this title,
and such period ends on a Saturday, Sunday, or legal holiday, or
on any other day all or part of which is declared to be a nonwork
day for Federal employees by statute or Executive order, then such
act shall be considered as done within such period if it is done on
the first day thereafter which is not a Saturday, Sunday, or legal
holiday or any other day all or part of which is declared to be a
nonwork day for Federal employees by statute or Executive order.
For purposes of this subsection, the day on which a period ends
shall include the day on which an extension of such period, as au-
thorized by law or by the Commissioner of Social Security pursuant
to law, ends. The provisions of this subsection shall not extend the
period during which benefits under this title may (pursuant to sec-
tion 202(G)(1) or 223(b)) be paid for months prior to the day applica-
tion for such benefits is filed, or during which an application for
benefits under this title may (pursuant to section 202(G)(2) or
223(b)) be accepted as such.

Waiver of Nine-Month Requirement for Widow, Stepchild, or
Widower in Case of Accidental Death or in Case of Serviceman
Dying in Line of Duty, or in Case of Remarriage to the Same
Individual

(k) The requirement in clause (E) of subsection (¢)(1) or clause
(E) of subsection (g)(1)2¢! that the surviving spouse of an individual
have been married to such individual for a period of not less than
nine months immediately prior to the day on which such individual
died in order to qualify as such individual’s widow or widower, and
the requirement in subsection (e) that the stepchild of a deceased
individual have been such stepchild for not less than nine months
immediately preceding the day on which such individual died in
order to qualify as such individual’s child, shall be deemed to be
satisfied, where such individual dies within the applicable nine-
month period, if—

(1) his death—
(A) is accidental, or
(B) occurs in line of duty while he is a member of a uni-
formed (service serving on active duty (as defined in sec-
tion 210(1)(2)),
unless the Commissioner of Social Security determines that at
the time of the marriage involved the individual could not have
reasonably been expected to live for nine months, or
(2)(A) the widow or widower of such individual had been pre-
viously married to such individual and subsequently divorced
and such requirement would have been satisfied at the time of
such divorce if such previous marriage had been terminated by
the death of such individual at such time instead of by divorce;
or
(B) the stepchild of such individual had been the step-
child of such individual during a previous marriage of such
stepchild’s parent to such individual which ended in di-
vorce and such requirement would have been satisfied at
the time of such divorce if such previous marriage had

261 P.L. 108-203, §414(c), struck out “clause (5) of subsection (¢) or clause (5) of subsection
(g)” and substituted “clause (E) of subsection (c¢)(1) or clause (E) of subsection (g)(1)”.
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been terminated by the death of such individual at such

time instead of by divorce;
except that paragraph (2) of this subsection shall not apply if the
Commissioner of Social Security determines that at the time of the
marriage involved the individual could not have reasonably been
expected to live for nine months. For purposes of paragraph (1)(A)
of this subsection, the death of an individual is accidental if he re-
ceives bodily injuries solely through violent, external, and acciden-
tal means and, as a direct result of the bodily injuries and inde-
pendently of all other causes, loses his life not later than three
months after the day on which he receives such bodily injuries.

Retirement Age

(1)(1) The term “retirement age” means—

(A) with respect to an individual who attains early re-
tirement age (as defined in paragraph (2)) before January
1, 2000, 65 years of age;

(B) with respect to an individual who attains early re-
tirement age after December 31, 1999, and before January
1, 2005, 65 years of age plus the number of months in the
age increase factor (as determined under paragraph (3)) for
the calendar year in which such individual attains early
retirement age;

(C) with respect to an individual who attains early re-
tirement age after December 31, 2004, and before January
1, 2017, 66 (years of age;

(D) with respect to an individual who attains early re-
tirement age after December 31, 2016, and before January
1, 2022, 66 years of age plus the number of months in the
age increase factor (as determined under paragraph (3)) for
the calendar year in which such individual attains early
retirement age; and

(E) with respect to an individual who attains early re-
tirement age after December 31, 2021, 67 years of age.

(2) The term “early retirement age” means age 62 in the case
of an old-age, wife’s, or husband’s insurance benefit, and age
60 in the case of a widow’s or widower’s insurance benefit.

(3) The age increase factor for any individual who attains
early retirement age in a calendar year within the period to
which subparagraph (B) or (D) of paragraph (1) applies shall
be determined as follows:

(A) With respect to an individual who attains early re-
tirement age in the 5-year period consisting of the cal-
endar years 2000 through 2004, the age increase factor
shall be equal to two-twelfths of the number of months in
the period beginning with January 2000 and ending with
December of the year in which the individual attains early
retirement age.

(B) With respect to an individual who attains early re-
tirement age in the 5-year period consisting of the cal-
endar years 2017 through 2021, the age increase factor
shall be equal to two-twelfths of the number of months in
the period beginning with January 2017 and ending with
December of the year in which the individual attains early
retirement age.
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BENEFITS IN CASE OF VETERANS

SEC. 217. [42 U.S.C. 417] (a)(1) For purposes of determining en-
titlement to and the amount of any monthly benefit for any month
after August 1950, or entitlement to and the amount of any lump-
sum death payment in case of a death after such month, payable
under this title on the basis of the wages and self-employment in-
come of any World War II veteran, and for purposes of section
216(i)(3), such veteran shall be deemed to have been paid wages (in
addition to the wages, if any, actually paid to him) of $160 in each
month during any part of which he served in the active military
or naval service of the United States during World War II. This
subsection shall not be applicable in the case of any monthly bene-
fit or lump-sum death payment if—

(A) a larger such benefit or payment, as the case may be,
would be payable without its application; or
(B) a benefit (other than a benefit payable in a lump
sum unless it is a commutation of, or a substitute for, peri-
odic payments) which is based, in whole or in part, upon
the active military or naval service of such veteran during
World War II is determined by any agency or wholly
owned instrumentality of the United States (other than
the Department of Veterans Affairs) to be payable by it
under any other law of the United States or under a sys-
tem established by such agency or instrumentality.
The provisions of clause (B) shall not apply in the case of any
monthly benefit or lump-sum death payment under this title if its
application would reduce by $0.50 or less the primary insurance
amount (as computed under section 215 prior to any recomputation
thereof pursuant to subsection (f) of such section) of the individual
on whose wages and self-employment income such benefit or pay-
ment is based. The provisions of clause (B) shall also not apply for
purposes of section 216(i)(3).

(2) Upon application for benefits or a lump-sum death pay-
ment on the basis of the wages and self-employment income of
any World War II veteran, the Commissioner of Social Security
shall make a decision without regard to clause (B) of para-
graph (1) of this subsection unless the Commissioner has been
notified by some other agency or instrumentality of the United
States that, on the basis of the military or naval service of
such veteran during World War II, a benefit described in
clause (B) of paragraph (1) has been determined by such agen-
cy or instrumentality to be payable by it. If the Commissioner
has not been so notified, the Commissioner of Social Security
shall then ascertain whether some other agency or wholly
owned instrumentality of the United States has decided that a
benefit described in clause (B) of paragraph (1) is payable by
it. If any such agency or instrumentality has decided, or there-
after decides, that such a benefit is payable by it, it shall so
notify the Commissioner of Social Security, and the Commis-
sioner of Social Security shall certify no further benefits for
payment or shall recompute the amount of any further benefits
payable, as may be required by paragraph (1) of this sub-
section.

(3) Any agency or wholly owned instrumentality of the Unit-
ed States which is authorized by any law of the United States
to pay benefits, or has a system of benefits which are based,
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in whole or in part, on military or naval service during World
War II shall, at the request of the Commissioner of Social Se-
curity, certify to the Commissioner, with respect to any vet-
eran, such information as the Commissioner of Social Security
deems necessary to carry out the Commissioner’s functions
under paragraph (2) of this subsection.

(b)(1) Subject to paragraph (3), any World War II veteran who
died during the period of three years immediately following his sep-
aration from the active military or naval service of the United
States shall be deemed to have died a fully insured individual
whose primary insurance amount is the amount determined under
section 215(c) as in effect in December 1978. Notwithstanding sec-
tion 215(d) as in effect in December 1978, the primary insurance
benefit (for purposes of section 215(c) as in effect in December
1978) of such veteran shall be determined as provided in this title
as in effect prior to the enactment of this section 262, except that the
1 per centum addition provided for in section 209(a)(4)(B) of this
Act as in effect prior to the enactment of this section shall be appli-
cable only with respect to calendar years prior to 1951. This sub-
section shall not be applicable in the case of any monthly benefit
or lump-sum death payment if—

(A) a larger such benefit or payment, as the case may be,
would be payable without its application;

(B) any pension or compensation is determined by the
Secretary of Veterans Affairs to be payable by him on the
basis of the death of such veteran;

(C) the death of the veteran occurred while he was in
the active military or naval service of the United States;
or

(D) such veteran has been discharged or released from
the active military or naval service of the United States
subsequent to July 26, 1951.

(2) Upon an application for benefits or a lump-sum death
payment on the basis of the wages and self-employment income
of any World War II veteran, the Commissioner of Social Secu-
rity shall make a decision without regard to paragraph (1)(B)
of this subsection unless the Commissioner has been notified
by the Secretary of Veterans Affairs that pension or compensa-
tion is determined to be payable by that Commissioner of So-
cial Security by reason of the death of such veteran. The Com-
missioner of Social Security shall thereupon report such deci-
sion to the Secretary of Veterans Affairs. If the Secretary of
Veterans Affairs in any such case has made an adjudication or
thereafter makes an adjudication that any pension or com-
pensation is payable under any law administered by it, the
Secretary of Veterans Affairs shall notify the Commissioner of
Social Security, and the Commissioner of Social Security shall
certify no further benefits for payment, or shall recompute the
amount of any further benefits payable, as may be required by
paragraph (1) of this subsection. Any payments theretofore cer-
tified by the Commissioner of Social Security on the basis of
paragraph (1) of this subsection to any individual, not exceed-
ing the amount of any accrued pension or compensation pay-
able to him by the Secretary of Veterans Affairs, shall (not-

262 August 28, 1950 [P.L. 81-734; 64 Stat. 477].
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withstanding the provisions of section 3101 of title 38, United
States Code263) be deemed to have been paid to him by that
Secretary on account of such accrued pension or compensation.
No such payment certified by the Commissioner of Social Secu-
rity, and no payment certified by the Commissioner for any
month prior to the first month for which any pension or com-
pensation is paid by the Secretary of Veterans Affairs shall be
deemed by reason of this subsection to have been an erroneous
payment.

(3)(A) The preceding provisions of this subsection shall apply
for purposes of determining the entitlement to benefits under
section 202, based on the primary insurance amount of the de-
ceased World War II veteran, of any surviving individual only
if such surviving individual makes application for such benefits
before the end of the 18-month period after the month in which
the Omnibus Budget Reconciliation Act of 1990 was en-
acted. 264

(B) Subparagraph (A) shall not apply if any person is en-
titled to benefits under section 202 based on the primary
insurance amount of such veteran for the month preceding
the month in which such application is made.

(c) In the case of any World War II veteran to whom subsection
(a) is applicable, proof of support required under section 202(h)
may be filed by a parent at any time prior to July 1951 or prior
to the expiration of two years after the date of the death of such
veteran, whichever is the later.

(d) For the purposes of this section—

(1) The term “World War II” means the period beginning
with September 16, 1940, and ending at the close of July 24,
1947.

(2) The term “World War II veteran” means any individual
who served in the active military or naval service of the United
States at any time during World War II and who, if discharged
or released therefrom, was so discharged or released under
conditions other than dishonorable after active service of nine-
ty days or more or by reason of a disability or injury incurred
or aggravated in service in line of duty; but such term shall not
include any individual who died while in the active military or
naval service of the United States if his death was inflicted
(other than by an enemy of the United States) as lawful pun-
ishment for a military or naval offense.

(e)(1) For purposes of determining entitlement to and the amount
of any monthly benefit or lump-sum death payment payable under
this title on the basis of wages and self-employment income of any
veteran (as defined in paragraph (4)), and for purposes of section
216(i)(3), such veteran shall be deemed to have been paid wages (in
addition to the wages, if any, actually paid to him) of $160 in each
month during any part of which he served in the active military
or naval service of the United States on or after July 25, 1947, and
prior to January 1, 1957. This subsection shall not be applicable in
the case of any monthly benefit or lump-sum death payment if—

(A) a larger such benefit or payment, as the case may be,
would be payable without its application; or

263 See Vol. II, Title 38. P.L. 102-40 redesignated §3101 as §5301.
264 P.L. 101-508 was enacted in November 1990.
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(B) a benefit (other than a benefit payable in a lump
sum unless it is a commutation of, or a substitute for, peri-
odic payments) which is based, in whole or in part, upon
the active military or naval service of such veteran on or
after July 25, 1947, and prior to January 1, 1957, is deter-
mined by any agency or wholly owned instrumentality of
the United States (other than the Department of Veterans
Affairs) to be payable by it under any other law of the
United States or under a system established by such agen-
cy or instrumentality.

The provisions of clause (B) shall not apply in the case of any
monthly benefit or lump-sum death payment under this title if its
application would reduce by $0.50 or less the primary insurance
amount (as computed under section 215 prior to any recomputation
thereof pursuant to subsection (f) of such section) of the individual
on whose wages and self-employment income such benefit or pay-
ment is based. The provisions of clause (B) shall also not apply for
purposes of section 216(i)(3). In the case of monthly benefits under
this title for months after December 1956 (and any lump-sum
death payment under this title with respect to a death occurring
after December 1956) based on the wages and self-employment in-
come of a veteran who performed service (as a member of a uni-
formed service) to which the provisions of section 210(1)(1) are ap-
plicable, wages which would, but for the provisions of clause (B),
be deemed under this subsection to have been paid to such veteran
with respect to his active military or naval service performed after
December 1950 shall be deemed to have been paid to him with re-
spect to such service notwithstanding the provisions of such clause,
but only if the benefits referred to in such clause which are based
(in whole or in part) on such service are payable solely by the
Army, Navy, Air Force, Marine Corps, Coast Guard 265, Coast and
Geodetic Survey, National Oceanic and Atmospheric Administra-
tion Corps, or Public Health Service 266,

(2) Upon application for benefits or a lump-sum death pay-
ment on the basis of the wages and self-employment income of
any veteran, the Commissioner of Social Security shall make
a decision without regard to clause (B) of paragraph (1) of this
subsection unless the Commissioner has been notified by some
other agency or instrumentality of the United States that, on
the basis of the military or naval service of such veteran on or
after July 25, 1947, and prior to January 1, 1957, a benefit de-
scribed in clause (B) of paragraph (1) has been determined by
such agency or instrumentality to be payable by it. If the Com-
missioner has not been so notified, the Commissioner of Social
Security shall then ascertain whether some other agency or
wholly owned instrumentality of the United States has decided
that a benefit described in clause (B) of paragraph (1) is pay-
able by it. If any such agency or instrumentality has decided,
or thereafter decides, that such a benefit is payable by it, it
shall so notify the Commissioner of Social Security, and the
Commissioner of Social Security shall certify no further bene-
fits for payment or shall recompute the amount of any further

265 Department of Transportation.
266 Department of Health and Human Services.
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benefits payable, as may be required by paragraph (1) of this
subsection.

(3) Any agency or wholly owned instrumentality of the Unit-
ed States which is authorized by any law of the United States
to pay benefits, or has a system of benefits which are based,
in whole or in part, on military or naval service on or after
July 25, 1947, and prior to January 1, 1957, shall, at the re-
quest of the Commissioner of Social Security, certify to the
Commissioner, with respect to any veteran, such information
as the Commissioner of Social Security deems necessary to
carry out the Commissioner’s functions under paragraph (2) of
this subsection.

(4) For the purposes of this subsection, the term “veteran”
means any individual who served in the active military or
naval service of the United States at any time on or after July
25, 1947, and prior to January 1, 1957, and who, if discharged
or released therefrom, was so discharged or released under
conditions other than dishonorable after active service of nine-
ty days or more or by reason of a disability or injury incurred
or aggravated in service in line of duty; but such term shall not
include any individual who died while in the active military or
naval service of the United States if his death was inflicted
(other than by an enemy of the United States) as lawful pun-
ishment for a military or naval offense.

(f)(1) In any case where a World War II veteran (as defined in
subsection (d)(2)) or a veteran (as defined in subsection (e)(4)) has
died or shall hereafter die, and his or her surviving spouse or child
is entitled under subchapter III of chapter 83 of title 5, United
States Code, to an annuity in the computation of which his or her
active military or naval service was included, clause (B) of sub-
section (a)(1) or clause (B) of subsection (e)(1) shall not operate
(solely by reason of such annuity) to make such subsection inap-
plicable in the case of any monthly benefit under section 202 which
is based on his or her wages and self-employment income; except
that no such surviving spouse or child shall be entitled under sec-
tion 202 to any monthly benefit in the computation of which such
service is included by reason of this subsection (A) unless such sur-
viving spouse or child after December 1956 waives his or her right
to receive such annuity, or (B) for any month prior to the first
month with respect to which the Director of the Office of Personnel
Management certifies to the Commissioner of Social Security that
(by reason of such waiver) no further annuity will be paid to such
surviving spouse or child under such subchapter III on the basis
of such veteran’s military or civilian service. Any such waiver shall
be irrevocable.

(2) Whenever a surviving spouse waives his or her right to
receive such annuity such waiver shall constitute a waiver on
his or her own behalf; a waiver by a legal guardian or guard-
ians, or, in the absence of a legal guardian, the person (or per-
sons) who has the child in his or her care, of the child’s right
to receive such annuity shall constitute a waiver on behalf of
such child. Such a waiver with respect to an annuity based on
a veteran’s service shall be valid only if the surviving spouse
and all children, or, if there is no surviving spouse, all the chil-
dren, waive their rights to receive annuities under subchapter

3
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III of chapter 83 of title 5, United States Code, based on such
veteran’s military or civilian service.

Appropriation to Trust Funds

(g)(1) Within thirty days after the date of the enactment of the
Social Security Amendments of 1983267, the Commissioner of Social
Security shall determine the amount equal to the excess of—

(A) the actuarial present value as of such date of enact-
ment of the past and future benefit payments from the
Federal Old-Age and Survivors Insurance Trust Fund, the
Federal Disability Insurance Trust Fund, and the Federal
Hospital Insurance Trust Fund under this title and title
XVIII, together with associated administrative costs, re-
sulting from the operation of this section (other than this
subsection) and section 210 of this Act as in effect before
the enactment of the Social Security Amendments of
1950268 over

(B) any amounts previously transferred from the general
fund of the Treasury to such Trust Funds pursuant to the
provisions of this subsection as in effect immediately be-
fore the date of the enactment of the Social Security
Amendments of 1983 269,

Such actuarial present value shall be based on the relevant actuar-
ial assumptions set forth in the report of the Board of Trustees of
each such Trust Fund for 1983 under sections 201(c) and 1817(b).
Within thirty days after the date of the enactment of the Social Se-
curity Amendments of 1983, the Secretary of the Treasury shall
transfer the amount determined under this paragraph with respect
to each such Trust Fund to such Trust Fund from amounts in the
general fund of the Treasury not otherwise appropriated.

(2) The Commissioner of Social Security shall revise the
amount determined under paragraph (1) with respect to each
such Trust Fund in 1985 and each fifth year thereafter, as de-
termined appropriate by the Commissioner of Social Security
from data which becomes available to the Commissioner after
the date of the determination under paragraph (1) on the basis
of the amount of benefits and administrative expenses actually
paid from such Trust Fund under this title or title XVIII and
the relevant actuarial assumptions set forth in the report of
the Board of Trustees of such Trust Fund for such year under
section 201(c) or 1817(b). Within 30 days after any such revi-
sion, the Secretary of the Treasury, to the extent provided in
advance in appropriation Acts, shall transfer to such Trust
Fund, from amounts in the general fund of the Treasury not
otherwise appropriated, or from such Trust Fund to the gen-
eral fund of the Treasury, such amounts as the Secretary of
the Treasury determines necessary to take into account such
revision.

(h)(1) For the purposes of this section, any individual who the
Commissioner of Social Security finds—

(A) served during World War II (as defined in subsection
(d)(1)) in the active military or naval service of a country

267 April 20, 1983 [P.L. 98-21; 97 Stat. 65].
268 August 28, 1950 [P.L. 81-734; 64 Stat. 477].
269 April 20, 1983 [P.L. 98-21; 97 Stat. 65].
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which was on September 16, 1940, at war with a country
with which the United States was at war during World
War II;

(B) entered into such active service on or before Decem-
ber 8, 1941,

(C) was a citizen of the United States throughout such
period of service or lost his United States citizenship solely
because of his entrance into such service;

(D) had resided in the United States for a period or peri-
ods aggregating four years during the five-year period end-
ing on the day of, and was domiciled in the United States
on the day of, such entrance into such active service; and

(E)i) was discharged or released from such service
under conditions other than dishonorable after active serv-
ice of ninety days or more or by reason of a disability or
injury incurred or aggravated in service in line of duty, or

(i1) died while in such service,
shall be considered a World War II veteran (as defined in sub-
section (d)(2)) and such service shall be considered to have been
gerformed in the active military or naval service of the United
tates.

(2) In the case of any individual to whom paragraph (1) ap-
plies, proof of support required under section 202(f) or (h) may
be filed at any time prior to the expiration of two years after
the date of such individual’s death or the date of the enact-
ment of this subsection 270, whichever is the later.

VOLUNTARY AGREEMENTS FOR COVERAGE OF STATE AND LOCAL
EMPLOYEES 27!

Purpose of Agreement

SEC. 218. [42 U.S.C. 418] (a)(1) The Commissioner of Social Se-
curity shall, at the request of any State, enter into an agreement
with such State for the purpose of extending the insurance system
established by this title to services performed by individuals as em-
ployees of such State or any political subdivision thereof. Each such
agreement shall contain such provisions, not inconsistent with the
provisions of this section, as the State may request.

(2) Notwithstanding section 210(a), for the purposes of this
title the term “employment” includes any service included
under an agreement entered into under this section.

Definitions

(b) For the purposes of this section—
(1) The term “State” does not include the District of Colum-
bia, Guam, or American Samoa.
(2) The term “political subdivision” includes an instrumental-
ity of (A) a State, (B) one or more political subdivisions of a
State, or (C) a State and one or more of its political subdivi-
sions.

270 August 28, 1958 [P.L. 85-840; 72 Stat. 1013].

271 See Vol. II, P.L. 99-272, §12114, with respect to coverage of Connecticut State Police.

See Vol. II, P.L. 100-203, §9008, with respect to modification of the agreement with Iowa to
provide coverage for certain policemen and firemen.
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(3) The term “employee” includes an officer of a State or po-
litical subdivision.

(4) The term “retirement system” means a pension, annuity,
retirement, or similar fund or system established by a State or
by a political subd1v1s1on thereof.

(5) The term “coverage group” means (A) employees of the
State other than those engaged in performing service in con-
nection with a proprietary function; (B) employees of a political
subdivision of a State other than those engaged in performing
service in connection with a proprietary function; (C) employ-
ees of a State engaged in performing service in connection with
a single proprietary function; or (D) employees of a political
subdivision of a State engaged in performing service in connec-
tion with a single proprietary function. If under the preceding
sentence an employee would be included in more than one cov-
erage group by reason of the fact that he performs service in
connection with two or more proprietary functions or in connec-
tion with both a proprietary function and a nonproprietary
function, he shall be included in only one such coverage group.
The determination of the coverage group in which such em-
ployee shall be included shall be made in such manner as may
be specified in the agreement. Persons employed under section
709 of title 32, United States Code?272, who elected under sec-
tion 6 of the National Guard Technicians Act of 1968273 to re-
main covered by an employee retirement system of, or plan
sponsored by, a State or the Commonwealth of Puerto Rico,
shall, for the purposes of this Act, be employees of the State
or the Commonwealth of Puerto Rico and (notwithstanding the
preceding provisions of this paragraph), shall be deemed to be
a separate coverage group. For purposes of this section, indi-
viduals employed pursuant to an agreement, entered into pur-
suant to section 205 of the Agricultural Marketing Act of
1946274 (7 U.S.C. 1624) or section 14 of the Perishable Agricul-
tural Commodities Act, 1930275 (7 U.S.C. 499n), between a
State and the United States Department of Agriculture to per-
form services as inspectors of agricultural products may be
deemed, at the option of the State, to be employees of the State
and (notwithstanding the preceding provisions of this para-
graph) shall be deemed to be a separate coverage group.

Services Covered

(c)(1) An agreement under this section shall be applicable to any

one

or more coverage groups designated by the State.

(2) In the case of each coverage group to which the agree-
ment applies, the agreement must include all services (other
than services excluded by or pursuant to subsection (d) or
paragraph (3), (5), or (6) of this subsection) performed by indi-
viduals as members of such group.

(3) Such agreement shall, if the State requests it, exclude (in
the case of any coverage group) any one or more of the follow-
ing:

272 See Vol. 11, Title 32.

273 See Vol. II, P.L. 90-486.
274 See Vol. II, P.L. 79-733.
275 See Vol. II, P.L. 71-325.
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(A) All services in any class or classes of (i) elective posi-
tions, (i) part-time positions, or (iii) positions the com-
pensation for which is on a fee basis;

(B) All services performed by individuals as members of
a coverage group in positions covered by a retirement sys-
tem on the date such agreement is made applicable to such
coverage group, but only in the case of individuals who, on
such date (or, if later, the date on which they first occupy
such positions), are not eligible to become members of such
system and whose services in such positions have not al-
ready been included under such agreement pursuant to
subsection (d)(3).

(4) The Commissioner of Social Security shall, at the request
of any State, modify the agreement with such State so as to
(A) include any coverage group to which the agreement did not
previously apply, or (B) include, in the case of any coverage
group to which the agreement applies, services previously ex-
cluded from the agreement; but the agreement as so modified
may not be inconsistent with the provisions of this section ap-
plicable in the case of an original agreement with a State. A
modification of an agreement pursuant to clause (B) of the pre-
ceding sentence may apply to individuals to whom paragraph
(3)(B) is applicable (whether or not the previous exclusion of
the service of such individuals was pursuant to such para-
graph), but only if such individuals are, on the effective date
specified in such modification, ineligible to be members of any
retirement system or if the modification with respect to such
individuals is pursuant to subsection (d)(3).

(5) Such agreement shall, if the State requests it, exclude (in
the case of any coverage group) any agricultural labor, or serv-
ice performed by a student, designated by the State. This para-
graph shall apply only with respect to service which is ex-
cluded from employment by any provision of section 210(a)
other than paragraph (7) of such section and service the remu-
neration for which is excluded from wages by subparagraph (B)
of section 209(a)(7).

(6) Such agreement shall exclude—

(A) service performed by an individual who is employed
to relieve him from unemployment,

(B) service performed in a hospital, home, or other insti-
tution by a patient or inmate thereof,

(C) covered transportation service (as determined under
section 210(k)),

(D) service (other than agricultural labor or service per-
formed by a student) which is excluded from employment
by any provision of section 210(a) other than paragraph (7)
of such section,

(E) service performed by an individual as an employee
serving on a temporary basis in case of fire, storm, snow,
earthquake, flood, or other similar emergency, and

(F) service described in section 210(a)(7)(F) which is in-
cluded as “employment” under section 210(a).

(7) No agreement may be made applicable (either in the
original agreement or by any modification thereof) to service
performed by any individual to whom paragraph (3)(B) is ap-
plicable unless such agreement provides (in the case of each
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coverage group involved) either that the service of any individ-
ual to whom such paragraph is applicable and who is a mem-
ber of such coverage group shall continue to be covered by such
agreement in case he thereafter becomes eligible to be a mem-
ber of a retirement system, or that such service shall cease to
be so covered when he becomes eligible to be a member of such
a system (but only if the agreement is not already applicable
to such system pursuant to subsection (d)(3)), whichever may
be desired by the State.

(8)(A) Notwithstanding any other provision of this section,
the agreement with any State entered into under this section
may at the option of the State be modified at any time to ex-
clude service performed by election officials or election workers
if the remuneration paid in a calendar year for such service is
less than $1,000 with respect to service performed during any
calendar year commencing on or after January 1, 1995, ending
on or before December 31, 1999, and the adjusted amount de-
termined under subparagraph (B) for any calendar year com-
mencing on or after January 1, 2000, with respect to service
performed during such calendar year. Any modification of an
agreement pursuant to this paragraph shall be effective with
respect to services performed in and after the calendar year in
which the modification is mailed or delivered by other means
to the Commissioner of Social Security.

(B) For each year after 1999, the Commissioner of Social
Security shall adjust the amount referred to in subpara-
graph (A) at the same time and in the same manner as is
provided under section 215(a)(1)(B)(ii) with respect to the
amounts referred to in section 215(a)(1)(B)(i), except that—
(1) for purposes of this subparagraph, 1997 shall be
substituted for the calendar year referred to in section
215(a)(1)(B)Gi)IID), and
(i1) such amount as so adjusted, if not a multiple of
$100, shall be rounded to the next higher multiple of
$100 where such amount is a multiple of $50 and to
the nearest multiple of $100 in any other case.
The Commissioner of Social Security shall determine and publish
in the Federal Register each adjusted amount determined under
this subparagraph not later than November 1 preceding the year
for which the adjustment is made.

Positions Covered By Retirement Systems

(d)(1) No agreement with any State may be made applicable (ei-
ther in the original agreement or by any modification thereof) to
any service performed by employees as members of any coverage
group in positions covered by a retirement system either (A) on the
date such agreement is made applicable to such coverage group, or
(B) on the date of enactment of the succeeding paragraph of this
subsection 27¢ (except in the case of positions which are, by reason
of action by such State or political subdivision thereof, as may be
appropriate, taken prior to the date of enactment of such succeed-
ing paragraph, no longer covered by a retirement system on the
date referred to in clause (A), and except in the case of positions
excluded by paragraph (5)(A)). The preceding sentence shall not be

276 September 1, 1954 [P.L. 83-761; 68 Stat. 1056].
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applicable to any service performed by an employee as a member
of any coverage group in a position (other than a position excluded
by paragraph (5)(A)) covered by a retirement system on the date
an agreement is made applicable to such coverage group if, on such
date (or, if later, the date on which such individual first occupies
such position), such individual is ineligible to be a member of such
system.

(2) It is hereby declared to be the policy of the Congress in
enacting the succeeding paragraphs of this subsection that the
protection afforded employees in positions covered by a retire-
ment system on the date an agreement under this section is
made applicable to service performed in such positions, or re-
ceiving periodic benefits under such retirement system at such
time, will not be impaired as a result of making the agreement
so applicable or as a result of legislative enactment in anticipa-
tion thereof.

(3) Notwithstanding paragraph (1), an agreement with a
State may be made applicable (either in the original agreement
or by any modification thereof) to service performed by employ-
ees in positions covered by a retirement system (including posi-
tions specified in paragraph (4) but not including positions ex-
cluded by or pursuant to paragraph (5)), if the governor of the
State, or an official of the State designated by him for the pur-
pose, certifies to the Commissioner of Social Security that the
following conditions have been met:

(A) A referendum by secret written ballot was held on
the question of whether service in positions covered by
such retirement system should be excluded from or in-
cluded under an agreement under this section;

(B) An opportunity to vote in such referendum was given
(and was limited) to eligible employees;

(C) Not less than ninety days’ notice of such referendum
was given to all such employees;

(D) Such referendum was conducted under the super-
vision of the governor or an agency or individual des-
ignated by him; and

(E) A majority of the eligible employees voted in favor of
including service in such positions under an agreement
under this section.

An employee shall be deemed an “eligible employee” for purposes
of any referendum with respect to any retirement system if, at the
time such referendum was held, he was in a position covered by
such retirement system and was a member of such system, and if
he was in such a position at the time notice of such referendum
was given as required by clause (C) of the preceding sentence; ex-
cept that he shall not be deemed an “eligible employee” if, at the
time the referendum was held, he was in a position to which the
State agreement already applied, or if he was in a position ex-
cluded by or pursuant to paragraph (5). No referendum with re-
spect to a retirement system shall be valid for purposes of this
paragraph unless held within the two-year period which ends on
the date of execution of the agreement or modification which ex-
tends the insurance system established by this title to such retire-
ment system, nor shall any referendum with respect to a retire-
ment system be valid for purposes of this paragraph if held less
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than one year after the last previous referendum held with respect
to such retirement system.

(4) For the purposes of subsection (c) of this section, the fol-
lowing employees shall be deemed to be a separate coverage
group—

(A) all employees in positions which were covered by the
same retirement system on the date the agreement was
made applicable to such system (other than employees to
whose services the agreement already applied on such
date);

(B) all employees in positions which became covered by
such system at any time after such date; and

(C) all employees in positions which were covered by
such system at any time before such date and to whose
services the insurance system established by this title has
not been extended before such date because the positions
were covered by such retirement system (including employ-
ees to whose services the agreement was not applicable on
such date because such services were excluded pursuant to
subsection (c)(3)(B)).

(5)(A) Nothing in paragraph (3) of this subsection shall au-
thorize the extension of the insurance system established by
this title to service in any policeman’s or fireman’s position.

(B) At the request of the State, any class or classes of
positions covered by a retirement system which may be ex-
cluded from the agreement pursuant to paragraph (3) or
(5) of subsection (c), and to which the agreement does not
already apply, may be excluded from the agreement at the
time it is made applicable to such retirement system; ex-
cept that, notwithstanding the provisions of paragraph
(3)(B) of such subsection, such exclusion may not include
any services to which such paragraph (3)(B) is applicable.
In the case of any such exclusion, each such class so ex-
cluded shall, for purposes of this subsection, constitute a
separate retirement system in case of any modification of
the agreement thereafter agreed to.

(6)(A) If a retirement system covers positions of employees of
the State and positions of employees of one or more political
subdivisions of the State, or covers positions of employees of
two or more political subdivisions of the State, then, for pur-
poses of the preceding paragraphs of this subsection, there
shall, if the State so desires, be deemed to be a separate retire-
ment system with respect to any one or more of the political
subdivisions concerned and, where the retirement system cov-
ers positions of employees of the State, a separate retirement
system with respect to the State or with respect to the State
and any one or more of the political subdivisions concerned.
Where a retirement system covering positions of employees of
a State and positions of employees of one or more political sub-
divisions of the State, or covering positions of employees of two
or more political subdivisions of the State, is not divided into
separate retirement systems pursuant to the preceding sen-
tence or pursuant to subparagraph (C), then the State may, for
purposes of subsection (e) only, deem the system to be a sepa-
rate retirement system with respect to any one or more of the
political subdivisions concerned and, where the retirement sys-
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tem covers positions of employees of the State, a separate re-
tirement system with respect to the State or with respect to
the State and any one or more of the political subdivisions con-
cerned.

(B) If a retirement system covers positions of employees
of one or more institutions of higher learning, then, for
purposes of such preceding paragraphs there shall, if the
State so desires, be deemed to be a separate retirement
system for the employees of each such institution of higher
learning. For the purposes of this subparagraph, the term
“institutions of higher learning” includes junior colleges
and teachers colleges. If a retirement system covers posi-
tions of employees of a hospital which is an integral part
of a political subdivision, then, for purposes of the preced-
ing paragraphs there shall, if the State so desires, be
deemed to be a separate retirement system for the employ-
ees of such hospital.

(C) For the purposes of this subsection, any retirement
system established by the State of Alaska, California, Con-
necticut, Florida, Georgia, Illinois, Kentucky, Louisiana, 277
Massachusetts, Minnesota, Nevada, New Jersey, New
Mexico, New York, North Dakota, Pennsylvania, Rhode Is-
land, Tennessee, Texas, Vermont, Washington, Wisconsin,
or Hawaii, or any political subdivision of any such State,
which, on, before, or after the date of enactment of this
subparagraph 278, is divided into two divisions or parts, one
of which is composed of positions of members of such sys-
tem who desire coverage under an agreement under this
section and the other of which is composed of positions of
members of such system who do not desire such coverage,
shall, if the State so desires and if it is provided that there
shall be included in such division or part composed of
members desiring such coverage the positions of individ-
uals who become members of such system after such cov-
erage is extended, be deemed to be a separate retirement
system with respect to each such division or part. If, in the
case of a separate retirement system which is deemed to
exist by reason of subparagraph (A) and which has been
divided into two divisions or parts pursuant to the first
sentence of this subparagraph, individuals become mem-
bers of such system by reason of action taken by a political
subdivision after coverage under an agreement under this
section has been extended to the division or part thereof
composed of positions of individuals who desire such cov-
erage, the positions of such individuals who become mem-
bers of such retirement system by reason of the action so
taken shall be included in the division or part of such sys-
tem composed of positions of members who do not desire
such coverage if (i) such individuals, on the day before be-
coming such members, were in the division or part of an-
other separate retirement system (deemed to exist by rea-
son of subparagraph (A)) composed of positions of members
of such system who do not desire coverage under an agree-

277P.L. 108-203, §416(a), inserted “Kentucky, Louisiana,”, effective January 1, 2003.
278 P L. 84-880, §104(e), enacted this sentence August 1, 1956.
P.L. 85-840, §315(a)(1), enacted this subparagraph August 28, 1958.
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ment under this section, and (ii) all of the positions in the
separate retirement system of which such individuals so
become members and all of the positions in the separate
retirement system referred to in clause (i) would have been
covered by a single retirement system if the State had not
taken action to provide for separate retirement systems
under this paragraph.

(D)) The position of any individual which is covered by
any retirement system to which subparagraph (C) is appli-
cable shall, if such individual is ineligible to become a
member of such system on August 1, 1956, or, if later, the
day he first occupies such position, be deemed to be cov-
ered by the separate retirement system consisting of the
positions of members of the division or part who do not de-
sire coverage under the insurance system established
under this title.

(i1) Notwithstanding clause (i), the State may, pur-
suant to subsection (c)(4)(B) and subject to the condi-
tions of continuation or termination of coverage pro-
vided for in subsection (c)(7), modify its agreement
under this section to include services performed by all
individuals described in clause (i) other than those in-
dividuals to whose services the agreement already ap-
plies. Such individuals shall be deemed (on and after
the effective date of the modification) to be in positions
covered by the separate retirement system consisting
of the positions of members of the division or part who
desire coverage under the insurance system estab-
lished under this title.

(E) An individual who is in a position covered by a re-
tirement system to which subparagraph (C) is applicable
and who is not a member of such system but is eligible to
become a member thereof shall, for purposes of this sub-
section (other than paragraph (8)), be regarded as a mem-
ber of such system; except that, in the case of any retire-
ment system a division or part of which is covered under
the agreement (either in the original agreement or by a
modification thereof), which coverage is agreed to prior to
1960, the preceding provisions of this subparagraph shall
apply only if the State so requests and any such individual
referred to in such preceding provisions shall, if the State
so requests, be treated, after division of the retirement sys-
tem pursuant to such subparagraph (C), the same as indi-
viduals in positions referred to in subparagraph (F).

(F) In the case of any retirement system divided pursu-
ant to subparagraph (C), the position of any member of the
division or part composed of positions of members who do
not desire coverage may be transferred to the separate re-
tirement system composed of positions of members who de-
sire such coverage if it is so provided in a modification of
such agreement which is mailed, or delivered by other
means, to the Commissioner of Social Security prior to
1970 or, if later, the expiration of two years after the date
on which such agreement, or the modification thereof mak-
ing the agreement applicable to such separate retirement
system, as the case may be, is agreed to, but only if, prior
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to such modification or such later modification, as the case
may be, the individual occupying such position files with
the State a written request for such transfer. Notwith-
standing subsection (e)(1), any such modification or later
modification, providing for the transfer of additional posi-
tions within a retirement system previously divided pursu-
ant to subparagraph (C) to the separate retirement system
composed of positions of members who desire coverage,
shall be effective with respect to services performed after
the same effective date as that which was specified in the
case of such previous division.

(G) For the purposes of this subsection, in the case of
any retirement system of the State of Florida, Georgia,
Minnesota, North Dakota, Pennsylvania, Washington, or
Hawaii which covers positions of employees of such State
who are compensated in whole or in part from grants
made to such State under title III, there shall be deemed
to be, if such State so desires, a separate retirement sys-
tem with respect to any of the following:

(i) the positions of such employees;

(i1) the positions of all employees of such State cov-
ered by such retirement system who are employed in
the department of such State in which the employees
referred to in clause (i) are employed; or

(iii) employees of such State covered by such retire-
ment system who are employed in such department of
such State in positions other than those referred to in
clause (i).

(7) The certification by the governor (or an official of the
State designated by him for the purpose) required under para-
graph (3) shall be deemed to have been made, in the case of
a division or part (created under subparagraph (C) of para-
graph (6) or the corresponding provision of prior law) consist-
ing of the positions of members of a retirement system who de-
sire coverage under the agreement under this section, if the
governor (or the official so designated) certifies to the Commis-
sioner of Social Security that—

(A) an opportunity to vote by written ballot on the ques-
tion of whether they wish to be covered under an agree-
ment under this section was given to all individuals who
Keﬁf members of such system at the time the vote was

eld;

(B) not less than ninety days’ notice of such vote was
given to all individuals who were members of such system
on the date the notice was issued,;

(C) the vote was conducted under the supervision of the
goxcflernor or an agency or individual designated by him;
an

(D) such system was divided into two parts or divisions
in accordance with the provisions of subparagraphs (C)
and (D) of paragraph (6) or the corresponding provision of
prior law.

For purposes of this paragraph, an individual in a position to which
the State agreement already applied or in a position excluded by
or pursuant to paragraph (5) shall not be considered a member of
the retirement system.
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(8)(A) Notwithstanding paragraph (1), if under the provisions
of this subsection an agreement is, after December 31, 1958,
made applicable to service performed in positions covered by a
retirement system, service performed by an individual in a po-
sition covered by such a system may not be excluded from the
agreement because such position is also covered under another
retirement system.

(B) Subparagraph (A) shall not apply to service per-
formed by an individual in a position covered under a re-
tirement system if such individual, on the day the agree-
ment is made applicable to service performed in positions
covered by such retirement system, is not a member of
such system and is a member of another system.

(C) If an agreement is made applicable, prior to 1959, to
service in positions covered by any retirement system, the
preceding provisions of this paragraph shall be applicable
in the case of such system if the agreement is modified to
so provide.

(D) Except in the case of State agreements modified as
provided in subsection (1) and agreements with interstate
instrumentalities, nothing in this paragraph shall author-
ize the application of an agreement to service in any po-
liceman’s or fireman’s position.

Effective Date of Agreement

(e)(1) Any agreement or modification of an agreement under this
section shall be effective with respect to services performed after an
effective date specified in such agreement or modification; except
that such date may not be earlier than the last day of the sixth
calendar year preceding the year in which such agreement or modi-
fication, as the case may be, is mailed or delivered by other means
to the Commissioner of Social Security.

(2) In the case of service performed by members of any cov-
erage group—

(A) to which an agreement under this section is made
applicable, and
(B) with respect to which the agreement, or modification
thereof making the agreement so applicable, specifies an
effective date earlier than the date of execution of such
agreement and such modification, respectively,
the agreement shall, if so requested by the State, be applicable to
such services (to the extent the agreement was not already applica-
ble) performed before such date of execution and after such effec-
tive date by any individual as a member of such coverage group if
he is such a member on a date, specified by the State, which is ear-
lier than such date of execution, except that in no case may the
date so specified be earlier than the date such agreement or such
modification, as the case may be, is mailed, or delivered by other
means, to the Commissioner of Social Security.

(3) Notwithstanding the provisions of paragraph (2) of this
subsection, in the case of services performed by individuals as
members of any coverage group to which an agreement under
this section is made applicable, and with respect to which
there were timely paid in good faith to the Secretary of the
Treasury amounts equivalent to the sum of the taxes which
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would have been imposed by sections 3101 and 3111 of the In-
ternal Revenue Code of 1986279 had such services constituted
employment for purposes of chapter 21 of such Code?28° at the
time they were performed, and with respect to which refunds
were not obtained, such individuals may, if so requested by the
State, be deemed to be members of such coverage group on the
date designated pursuant to paragraph (2).

Duration of Agreement

(f) No agreement under this section may be terminated, either in
its entirety or with respect to any coverage group, on or after the
date of the enactment of the Social Security Amendments of
1983 281,

Instrumentalities of Two or More States

(g)(1) The Commissioner of Social Security may, at the request
of any instrumentality of two or more States, enter into an agree-
ment with such instrumentality for the purpose of extending the
insurance system established by this title to services performed by
individuals as employees of such instrumentality. Such agreement,
to the extent practicable, shall be governed by the provisions of this
section applicable in the case of an agreement with a State.

. (2) In the case of any instrumentality of two or more States,
1 e—

(A) employees of such instrumentality are in positions
covered by a retirement system of such instrumentality or
of any of such States or any of the political subdivisions
thereof, and

(B) such retirement system is (on, before, or after the
date of enactment of this paragraph?282) divided into two
divisions or parts, one of which is composed of positions of
members of such system who are employees of such instru-
mentality and who desire coverage under an agreement
under this section and the other of which is composed of
positions of members of such system who are employees of
su((:ih instrumentality and who do not desire such coverage,
an

(C) it is provided that there shall be included in such di-
vision or part composed of the positions of members desir-
ing such coverage the positions of employees of such in-
strumentality who become members of such system after
such coverage is extended,

then such retirement system shall, if such instrumentality so de-
sires, be deemed to be a separate retirement system with respect
to each such division or part. An individual who is in a position
covered by a retirement system divided pursuant to the preceding
sentence and who is not a member of such system but is eligible
to become a member thereof shall, for purposes of this subsection,
be regarded as a member of such system. Coverage under the
agreement of any such individual shall be provided under the same
conditions, to the extent practicable, as are applicable in the case

279 See P.L. 83-591, §§3101 and 3111 (this volume).
280 See P.L. 83-591, chapter 21 (this volume).

281 April 20, 1983 [P.L. 98-21; 97 Stat. 65].

282 August 30, 1957 [ P.L. 85-226; 71 Stat. 511].
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of the States to which the provisions of subsection (d)(6)(C) apply.
The position of any employee of any such instrumentality which is
covered by any retirement system to which the first sentence of
this paragraph is applicable shall, if such individual is ineligible to
become a member of such system on the date of enactment of this
paragraph 283 or, if later, the day he first occupies such position, be
deemed to be covered by the separate retirement system consisting
of the positions of members of the division or part who do not de-
sire coverage under the insurance system established under this
title. Services in positions covered by a separate retirement system
created pursuant to this subsection (and consisting of the positions
of members who desire coverage under an agreement under this
section) shall be covered under such agreement on compliance, to
the extent practicable, with the same conditions as are applicable
to coverage under an agreement under this section of services in
positions covered by a separate retirement system created pursuant
to subparagraph (C) of subsection (d)(6) or the corresponding provi-
sion of prior law (and consisting of the positions of members who
desire coverage under such agreement).

(3) Any agreement with any instrumentality of two or more
States entered into pursuant to this Act may, notwithstanding
the provisions of subsection (d)(5)(A) and the references thereto
in subsections (d)(1) and (d)(3), apply to service performed by
employees of such instrumentality in any policeman’s or fire-
man’s position covered by a retirement system, but only upon
compliance, to the extent practicable, with the requirements of
subsection (d)(3). For the purpose of the preceding sentence, a
retirement system which covers positions of policemen or fire-
men or both, and other positions shall, if the instrumentality
concerned so desires, be deemed to be a separate retirement
system with respect to the positions of such policemen or fire-
men, or both, as the case may be.

Delegation of Functions

(h) The Commissioner of Social Security is authorized, pursuant
to agreement with the head of any Federal agency, to delegate any
of the Commissioner’s functions under this section to any officer or
employee of such agency and otherwise to utilize the services and
facilities of such agency in carrying out such functions, and pay-
ment therefor shall be in advance or by way of reimbursement, as
may be provided in such agreement.

Wisconsin Retirement Fund

(1)(1) Notwithstanding paragraph (1) of subsection (d), the agree-
ment with the State of Wisconsin may, subject to the provisions of
this subsection, be modified so as to apply to service performed by
employees in positions covered by the Wisconsin retirement fund or
any successor system.

(2) All employees in positions covered by the Wisconsin re-
tirement fund at any time on or after January 1, 1951, shall,
for the purposes of subsection (c¢) only, be deemed to be a sepa-
rate coverage group; except that there shall be excluded from

283 August 30, 1957 [P.L. 85-226; 71 Stat. 511].
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such separate coverage group all employees in positions to
which the agreement applies without regard to this subsection.

(3) The modification pursuant to this subsection shall ex-
clude (in the case of employees in the coverage group estab-
lished by paragraph (2) of this subsection) service performed by
any individual during any period before he is included under
the Wisconsin retirement fund.

(4) The modification pursuant to this subsection shall, if the
State of Wisconsin requests it, exclude (in the case of employ-
ees in the coverage group established by paragraph (2) of this
subsection) all service performed in policemen’s positions, all
service performed in firemen’s positions, or both.

Certain Positions No Longer Covered By Retirement Systems

() Notwithstanding subsection (d), an agreement with any State
entered into under this section prior to the date of the enactment
of this subsection284 may, prior to January 1, 1958, be modified
pursuant to subsection (c)(4) so as to apply to services performed
by employees, as members of any coverage group to which such
agreement already applies (and to which such agreement applied
on such date of enactment), in positions (1) to which such agree-
ment does not already apply, (2) which were covered by a retire-
ment system on the date such agreement was made applicable to
such coverage group, and (3) which, by reason of action by such
State or political subdivision thereof, as may be appropriate, taken
prior to the date of the enactment of this subsection, are no longer
covered by a retirement system on the date such agreement is
made applicable to such services.

Certain Employees of the State of Utah

(k) Notwithstanding the provisions of subsection (d), the agree-
ment with the State of Utah entered into pursuant to this section
may be modified pursuant to subsection (c)(4) so as to apply to
services performed for any of the following, the employees perform-
ing services for each of which shall constitute a separate coverage
group: Weber Junior College, Carbon Junior College, Dixie Junior
College, Central Utah Vocational School, Salt Lake Area Vocational
School, Center for the Adult Blind, Union High School (Roosevelt,
Utah), Utah High School Activities Association, State Industrial
School, State Training School, State Board of Education, and Utah
School Employees Retirement Board. Any modification agreed to
prior to January 1, 1955, may be made effective with respect to
services performed by employees as members of any of such cov-
erage groups after an effective date specified therein, except that
in no case may any such date be earlier than December 31, 1950.
Coverage provided for in this subsection shall not be affected by a
subsequent change in the name of a group.

Policemen and Firemen in Certain States

(1) Any agreement with a State entered into pursuant to this sec-
tion may, notwithstanding the provisions of subsection (d)(5)(A)
and the references thereto in subsections (d)(1) and (d)(3), be modi-

284 September 1, 1954 [P.L. 83-761; 68 Stat. 1058].
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fied pursuant to subsection (c)(4) to apply to service performed by
employees of such State or any political subdivision thereof in any
policeman’s or fireman’s position covered by a retirement system in
effect on or after the date of the enactment of this subsection, but
only upon compliance with the requirements of subsection (d)(3).
For the purposes of the preceding sentence, a retirement system
which covers positions of policemen or firemen, or both, and other
positions shall, if the State concerned so desires, be deemed to be
a separate retirement system with respect to the positions of such
policemen or firemen, or both, as the case may be.

Positions Compensated Solely on a Fee Basis

(m)(1) Notwithstanding any other provision in this section, an
agreement entered into under this section may be made applicable
to service performed after 1967 in any class or classes of positions
compensated solely on a fee basis to which such agreement did not
apply prior to 1968 only if the State specifically requests that its
agreement be made applicable to such service in such class or
classes of positions.

(2) Notwithstanding any other provision in this section, an
agreement entered into under this section may be modified, at
the option of the State, at any time after 1967, so as to exclude
services performed in any class or classes of positions com-
pensation for which is solely on a fee basis.

(3) Any modification made under this subsection shall be ef-
fective with respect to services performed after the last day of
the calendar year in which the modification is mailed or deliv-
ered by other means to the Commissioner of Social Security.

(4) If any class or classes of positions have been excluded
from coverage under the State agreement by a modification
agreed to under this subsection, the Commissioner of Social Se-
curity and the State may not thereafter modify such agreement
so as to again make the agreement applicable with respect to
such class or classes of positions.

(n)(1) The Commissioner of Social Security shall, at the request
of any State, enter into or modify an agreement with such State
under this section for the purpose of extending the provisions of
title XVIII, and sections 226 and 226A, to services performed by
employees of such State or any political subdivision thereof who are
described in paragraph (2).

(2) This subsection shall apply only with respect to employ-
ees—

(A) whose services are not treated as employment as
that term applies under section 210(p) by reason of para-
graph (3) of such section; and

(B) who are not otherwise covered under the State’s
agreement under this section.

(3) For purposes of sections 226 and 226A of this Act, serv-
ices covered under an agreement pursuant to this subsection
shall be treated as “medicare qualified government employ-
ment”.

(4) Except as otherwise provided in this subsection, the pro-
visions of this section shall apply with respect to services cov-
ered under the agreement pursuant to this subsection.
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SEcC. 219. [Repealed. 285]

DISABILITY PROVISIONS INAPPLICABLE IF BENEFIT RIGHTS IMPAIRED

SEC. 220. [42 U.S.C. 420] None of the provisions of this title re-
lating to periods of disability shall apply in any case in which their
application would result in the denial of monthly benefits or a
lump-sum death payment which would otherwise be payable under
this title; nor shall they apply in the case of any monthly benefit
or lump-sum death payment under this title if such benefit or pay-
ment would be greater without their application.

DISABILITY DETERMINATIONS 286

Sec. 221. [42 U.S.C. 421] (a)(1) In the case of any individual,
the determination of whether or not he is under a disability (as de-
fined in section 216() or 223(d)) and of the day such disability
began, and the determination of the day on which such disability
ceases, shall be made by a State agency, notwithstanding any other
provision of law, in any State that notifies the Commissioner of So-
cial Security in writing that it wishes to make such disability de-
terminations commencing with such month as the Commissioner of
Social Security and the State agree upon, but only if (A) the Com-
missioner of Social Security has not found, under subsection (b)(1),
that the State agency has substantially failed to make disability
determinations in accordance with the applicable provisions of this
section or rules issued thereunder, and (B) the State has not noti-
fied the Commissioner of Social Security, under subsection (b)(2),
that it does not wish to make such determinations. If the Commis-
sioner of Social Security once makes the finding described in clause
(A) of the preceding sentence, or the State gives the notice referred
to in clause (B) of such sentence, the Commissioner of Social Secu-
rity may thereafter determine whether (and, if so, beginning with
which month and under what conditions) the State may again
make disability determinations under this paragraph.

(2) The disability determinations described in paragraph (1)
made by a State agency shall be made in accordance with the
pertinent provisions of this title and the standards and criteria
contained in regulations or other written guidelines of the
Commissioner of Social Security pertaining to matters such as
disability determinations, the class or classes of individuals
with respect to which a State may make disability determina-
tions (if it does not wish to do so with respect to all individuals
in the State), and the conditions under which it may choose not
to make all such determinations. In addition, the Commis-
sioner of Social Security shall promulgate regulations specify-
ing, in such detail as the Commissioner deems appropriate,
performance standards and administrative requirements and
procedures to be followed in performing the disability deter-
mination function in order to assure effective and uniform ad-
ministration of the disability insurance program throughout
the United States. The regulations may, for example, specify
matters such as—

285P L. 86778, §103(j)(1); 74 Stat. 937.
286 See Vol. II, P.L. 108-203, §413, with respect to the reinstatement of reporting require-
ments under §221(c)(3)(C) and (1)(3).
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(A) the administrative structure and the relationship be-
tween various units of the State agency responsible for dis-
ability determinations,

(B) the physical location of and relationship among agen-
cy staff units, and other individuals or organizations per-
forming tasks for the State agency, and standards for the
availability to applicants and beneficiaries of facilities for
making disability determinations,

(C) State agency performance criteria, including the rate
of accuracy of decisions, the time periods within which de-
terminations must be made, the procedures for and the
scope of review by the Commissioner of Social Security,
and, as the Commissioner finds appropriate, by the State,
of its performance in individual cases and in classes of
cases, and rules governing access of appropriate Federal
officials to State offices and to State records relating to its
administration of the disability determination function,

(D) fiscal control procedures that the State agency may
be required to adopt, and

(E) the submission of reports and other data, in such
form and at such time as the Commissioner of Social Secu-
rity may require, concerning the State agency’s activities
relating to the disability determination.

Nothing in this section shall be construed to authorize the Commis-
sioner of Social Security to take any action except pursuant to law
or to regulations promulgated pursuant to law.

(b)(1) If the Commissioner of Social Security finds, after notice
and opportunity for a hearing, that a State agency is substantially
failing to make disability determinations in a manner consistent
with the Commissioner’s regulations and other written guidelines,
the Commissioner of Social Security shall, not earlier than 180
days following the Commissioner’s finding, and after the Commis-
sioner has complied with the requirements of paragraph (3), make
the disability determinations referred to in subsection (a)(1).

(2) If a State, having notified the Commissioner of Social Se-
curity of its intent to make disability determinations under
subsection (a)(1), no longer wishes to make such determina-
tions, it shall notify the Commissioner of Social Security in
writing of that fact, and, if an agency of the State is making
disability determinations at the time such notice is given, it
shall continue to do so for not less than 180 days, or (if later)
until the Commissioner of Social Security has complied with
the requirements of paragraph (3). Thereafter, the Commis-
sioner of Social Security shall make the disability determina-
tions referred to in subsection (a)(1).

(3)(A) The Commissioner of Social Security shall develop and
initiate all appropriate procedures to implement a plan with
respect to any partial or complete assumption by the Commis-
sioner of Social Security of the disability determination func-
tion from a State agency, as provided in this section, under
which employees of the affected State agency who are capable
of performing duties in the disability determination process for
the Commissioner of Social Security shall, notwithstanding any
other provision of law, have a preference over any other indi-
vidual in filling an appropriate employment position with the
Commissioner of Social Security (subject to any system estab-
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lished by the Commissioner of Social Security for determining
hiring priority among such employees of the State agency) un-
less any such employee is the administrator, the deputy ad-
ministrator, or assistant administrator (or his equivalent) of
the State agency, in which case the Commissioner of Social Se-
curity may accord such priority to such employee.

(B) The Commissioner of Social Security shall not make
such assumption of the disability determination function
until such time as the Secretary of Labor determines that,
with respect to employees of such State agency who will be
displaced from their employment on account of such as-
sumption by the Commissioner of Social Security and who
will not be hired by the Commissioner of Social Security
to perform duties in the disability determination process,
the State has made fair and equitable arrangements to
protect the interests of employees so displaced. Such pro-
tective arrangements shall include only those provisions
which are provided under all applicable Federal, State and
local statutes including, but not limited to, (i) the preser-
vation of rights, privileges, and benefits (including continu-
ation of pension rights and benefits) under existing collec-
tive-bargaining agreements; (ii) the continuation of collec-
tive-bargaining rights; (iii) the assignment of affected em-
ployees to other jobs or to retraining programs; (iv) the
protection of individual employees against a worsening of
their positions with respect to their employment; (v) the
protection of health benefits and other fringe benefits; and
(vi) the provision of severance pay, as may be necessary.

(c)(1) The Commissioner of Social Security may on the Commis-
sioner’s own motion or as required under paragraphs (2) and (3) re-
view a determination, made by a State agency under this section,
that an individual is or is not under a disability (as defined in sec-
tion 216(1) or 223(d)) and, as a result of such review, may modify
such agency’s determination and determine that such individual ei-
ther is or is not under a disability (as so defined) or that such indi-
vidual’s disability began on a day earlier or later than that deter-
mined by such agency, or that such disability ceased on a day ear-
lier or later than that determined by such agency. A review by the
Commissioner of Social Security on the Commissioner’s own motion
of a State agency determination under this paragraph may be
made before or after any action is taken to implement such deter-
mination.

(2) The Commissioner of Social Security (in accordance with
paragraph (3)) shall review determinations, made by State
agencies pursuant to this section, that individuals are under
disabilities (as defined in section 216(1) or 223(d)). Any review
by the Commissioner of Social Security of a State agency deter-
mination under this paragraph shall be made before any action
is taken to implement such determination.

(3)(A) In carrying out the provisions of paragraph (2) with
respect to the review of determinations made by State agencies
pursuant to this section that individuals are under disabilities
(as defined in section 216@) or 223(d)), the Commissioner of So-
cial Security shall review—
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(1) at least 50 percent of all such determinations
made by State agencies on applications for benefits
under this title, and

(i1) other determinations made by State agencies
pursuant to this section to the extent necessary to as-
sure a high level of accuracy in such other determina-
tions.

(B) In conducting reviews pursuant to subparagraph (A),
the Commissioner of Social Security shall, to the extent
feasible, select for review those determinations which the
Commissioner of Social Security identifies as being the
most likely to be incorrect.

(C) Not later than April 1, 1992, and annually there-
after, the Commissioner of Social Security shall submit to
the Committee on Ways and Means of the House of Rep-
resentatives and the Committee on Finance of the Senate
a written report setting forth the number of reviews con-
ducted under subparagraph (A)(ii) during the preceding
fiscal year and the findings of the Commissioner of Social
Security based on such reviews of the accuracy of the de-
terminations made by State agencies pursuant to this sec-
tion.

(d) Any individual dissatisfied with any determination under
subsection (a), (b), (c), or (g) shall be entitled to a hearing thereon
by the Commissioner of Social Security to the same extent as is
provided in section 205(b) with respect to decisions of the Commis-
sioner of Social Security, and to judicial review of the Commis-
sioner’s final decision after such hearing as is provided in section
205(g).

(e) Each State which is making disability determinations under
subsection (a)(1) shall be entitled to receive from the Trust Funds,
in advance or by way of reimbursement, as determined by the
Commissioner of Social Security, the cost to the State of making
disability determinations under subsection (a)(1). The Commis-
sioner of Social Security shall from time to time certify such
amount as is necessary for this purpose to the Managing Trustee,
reduced or increased, as the case may be, by any sum (for which
adjustment hereunder has not previously been made) by which the
amount certified for any prior period was greater or less than the
amount which should have been paid to the State under this sub-
section for such period; and the Managing Trustee, prior to audit
or settlement by the General Accounting Office 287, shall make pay-
ment from the Trust Funds at the time or times fixed by the Com-
missioner of Social Security, in accordance with such certification.
Appropriate adjustments between the Federal Old-Age and Survi-
vors Insurance Trust Fund and the Federal Disability Insurance
Trust Fund with respect to the payments made under this sub-
section shall be made in accordance with paragraph (1) of sub-
section (g) of section 201 (but taking into account any refunds
under subsection (f) of this section) to insure that the Federal Dis-
ability Insurance Trust Fund is charged with all expenses incurred
which are attributable to the administration of section 223 and the

287P L. 108-271, §8(b), provided that any reference to the General Accounting Office in any
law, rule, regulation, certificate, directive, instruction, or other official paper in force on July
7, 2004, shall be considered to refer and apply to the Government Accountability Office.
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Federal Old-Age and Survivors Insurance Trust Fund is charged
with all other expenses.

(f) All money paid to a State under this section shall be used
solely for the purposes for which it is paid; and any money so paid
which is not used for such purposes shall be returned to the Treas-
ury of the United States for deposit in the Trust Funds.

(g) In the case of individuals in a State which does not undertake
to perform disability determinations under subsection (a)(1), or
which has been found by the Commissioner of Social Security to
have substantially failed to make disability determinations in a
manner consistent with the Commissioner’s regulations and guide-
lines, in the case of individuals outside the United States, and in
the case of any class or classes of individuals for whom no State
undertakes to make disability determinations, the determinations
referred to in subsection (a) shall be made by the Commissioner of
Social Security in accordance with regulations prescribed by the
Commissioner.

(h) An initial determination under subsection (a), (c), (g), or (i)
that an individual is not under a disability, in any case where
there is evidence which indicates the existence of a mental impair-
ment, shall be made only if the Commissioner of Social Security
has made every reasonable effort to ensure that a qualified psy-
chiatrist or psychologist has completed the medical portion of the
case review and any applicable residual functional capacity assess-
ment.

(i)(1) In any case where an individual is or has been determined
to be under a disability, the case shall be reviewed by the applica-
ble State agency or the Commissioner of Social Security (as may
be appropriate), for purposes of continuing eligibility, at least once
every 3 years, subject to paragraph (2); except that where a finding
has been made that such disability is permanent, such reviews
shall be made at such times as the Commissioner of Social Security
determines to be appropriate. Reviews of cases under the preceding
sentence shall be in addition to, and shall not be considered as a
substitute for, any other reviews which are required or provided for
under or in the administration of this title.

(2) The requirement of paragraph (1) that cases be reviewed
at least every 3 years shall not apply to the extent that the
Commissioner of Social Security determines, on a State-by-
State basis, that such requirement should be waived to insure
that only the appropriate number of such cases are reviewed.
The Commissioner of Social Security shall determine the ap-
propriate number of cases to be reviewed in each State after
consultation with the State agency performing such reviews,
based upon the backlog of pending reviews, the projected num-
ber of new applications for disability insurance benefits, and
the current and projected staffing levels of the State agency,
but the Commissioner of Social Security shall provide for a
waiver of such requirement only in the case of a State which
makes a good faith effort to meet proper staffing requirements
for the State agency and to process case reviews in a timely
fashion. The Commissioner of Social Security shall report an-
nually to the Committee on Finance of the Senate and the
Committee on Ways and Means of the House of Representa-
tives with respect to the determinations made by the Commis-
sioner of Social Security under the preceding sentence.
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(3) The Commissioner of Social Security shall report annu-
ally to the Committee on Finance of the Senate and the Com-
mittee on Ways and Means of the House of Representatives
with respect to the number of reviews of continuing disability
carried out under paragraph (1), the number of such reviews
which result in an initial termination of benefits, the number
of requests for reconsideration of such initial termination or for
a hearing with respect to such termination under subsection
(d), or both, and the number of such initial terminations which
are overturned as the result of a reconsideration or hearing.

(4) In any case in which the Commissioner of Social Security
initiates a review under this subsection of the case of an indi-
vidual who has been determined to be under a disability, the
Commissioner of Social Security shall notify such individual of
the nature of the review to be carried out, the possibility that
such review could result in the termination of benefits, and the
right of the individual to provide medical evidence with respect
to such review.

(5) For suspension of reviews under this subsection in the
case of an individual using a ticket to work and self—suffi-
ciency, see section 1148(i).

() The Commissioner of Social Security shall prescribe regula-
tions which set forth, in detail—

(1) the standards to be utilized by State disability determina-
tion services and Federal personnel in determining when a
consultative examination should be obtained in connection with
disability determinations;

(2) standards for the type of referral to be made; and

(3) procedures by which the Commissioner of Social Security
will monitor both the referral processes used and the product
of professionals to whom cases are referred.

Nothing in this subsection shall be construed to preclude the issu-
ance, in accordance with section 553(b)(A) of title 5, United States
Code, of interpretive rules, general statements of policy, and rules
of agency organization relating to consultative examinations if such
rules and statements are consistent with such regulations.

(k)(1) The Commissioner of Social Security shall establish by reg-
ulation uniform standards which shall be applied at all levels of de-
termination, review, and adjudication in determining whether indi-
viduals are under disabilities as defined in section 216(i) or 223(d).

(2) Regulations promulgated under paragraph (1) shall be
subject to the rulemaking procedures established under section
553 of title 5, United States Code 288,

(1)(1) In any case where an individual who is applying for or re-
ceiving benefits under this title on the basis of disability by reason
of blindness is entitled to receive notice from the Commissioner of
Social Security of any decision or determination made or other ac-
tion taken or proposed to be taken with respect to his or her rights
under this title, such individual shall at his or her election be enti-
tled either (A) to receive a supplementary notice of such decision,
determination, or action, by telephone, within 5 working days after
the initial notice is mailed, (B) to receive the initial notice in the
form of a certified letter, or (C) to receive notification by some al-

288 See Vol. II, Title 5.
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ternative procedure established by the Commissioner of Social Se-
curity and agreed to by the individual.

(2) The election under paragraph (1) may be made at any
time, but an opportunity to make such an election shall in any
event be given, to every individual who is an applicant for ben-
efits under this title on the basis of disability by reason of
blindness, at the time of his or her application. Such an elec-
tion, once made by an individual, shall apply with respect to
all notices of decisions, determinations, and actions which such
individual may thereafter be entitled to receive under this title
until such time as it is revoked or changed.

(m)(1) In any case where an individual entitled to disability in-
surance benefits under section 223 or to monthly insurance benefits
under section 202 based on such individual’s disability (as defined
in section 223(d)) has received such benefits for at least 24
months—

(A) no continuing disability review conducted by the
Commissioner may be scheduled for the individual solely
as a result of the individual’s work activity;

(B) no work activity engaged in by the individual may be
used as evidence that the individual is no longer disabled;
and

(C) no cessation of work activity by the individual may
give rise to a presumption that the individual is unable to
engage in work.

(2) An individual to which paragraph (1) applies shall con-
tinue to be subject to—

(A) continuing disability reviews on a regularly sched-
uled basis that is not triggered by work; and

(B) termination of benefits under this title in the event
that the individual has earnings that exceed the level of
earnings established by the Commissioner to represent
substantial gainful activity.

REHABILITATION SERVICES

Referral for Rehabilitation Services

SEcC. 222. [42 U.S.C. 422] (a) [Repealed. 289]
(b) [Repealed. 299]

Period of Trial Work

(c)(1) The term “period of trial work”, with respect to an individ-
ual entitled to benefits under section 223, 202(d), 202(e), or 202(f),
means a period of months beginning and ending as provided in
paragraphs (3) and (4).

(2) For purposes of sections 216(i) and 223, any services ren-
dered by an individual during a period of trial work shall be
deemed not to have been rendered by such individual in deter-
mining whether his disability has ceased in a month during
such period. For purposes of this subsection the term “services”
means activity (whether legal or illegal) which is performed for
remuneration or gain or is determined by the Commissioner of

280 P L. 106-170, §101(b)(1)(B); 113 Stat.1873.
290P L. 106-170, §101(b)(1)(C); 113 Stat.1873.
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Social Security to be of a type normally performed for remu-
neration or gain.

(3) A period of trial work for any individual shall begin with
the month in which he becomes entitled to disability insurance
benefits, or, in the case of an individual entitled to benefits
under section 202(d) who has attained the age of eighteen,
with the month in which he becomes entitled to such benefits
or the month in which he attains the age of eighteen, which-
ever is later, or, in the case of an individual entitled to widow’s
or widower’s insurance benefits under section 202(e) or (f) who
became entitled to such benefits prior to attaining age 60, with
the month in which such individual becomes so entitled. Not-
withstanding the preceding sentence, no period of trial work
may begin for any individual prior to the beginning of the
month following the month in which this paragraph is en-
acted 2°!; and no such period may begin for an individual in a
period of disability of such individual in which he had a pre-
vious period of trial work.

(4) A period of trial work for any individual shall end with
the close of whichever of the following months is the earlier:

(A) the ninth month, in any period of 60 consecutive
months, in which the individual renders services (whether
or not such nine months are consecutive); or

(B) the month in which his disability (as defined in sec-
tion 223(d)) ceases (as determined after application of
paragraph (2) of this subsection).

(5)292 Upon conviction by a Federal court that an individual
has fraudulently concealed work activity during a period of
trial work from the Commissioner of Social Security by—

(A) providing false information to the Commissioner of
Social Security as to whether the individual had earnings
in or for a particular period, or as to the amount thereof;

(B) receiving disability insurance benefits under this
title while engaging in work activity under another iden-
tity, including under another social security account num-
ber or a number purporting to be a social security account
number; or

(C) taking other actions to conceal work activity with an
intent fraudulently to secure payment in a greater amount
than is due or when no payment is authorized,

no benefit shall be payable to such individual under this title with
respect to a period of disability for any month before such convic-
tion during which the individual rendered services during the pe-
riod of trial work with respect to which the fraudulently concealed
work activity occurred, and amounts otherwise due under this title
as restitution, penalties, assessments, fines, or other repayments
shall in all cases be in addition to any amounts for which such in-
dividual is liable as overpayments by reason of such concealment.

291The month is October 1960; the paragraph was enacted on September 13, 1960, as part
of P.L. 86-778 [74 Stat. 968].

292P.L. 108-203, §208(a), added paragraph (5), applicable to work activity performed after
March 2, 2004.
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Costs of Rehabilitation Services From Trust Funds

(d)(1) For purposes of making vocational rehabilitation services
more readily available to disabled individuals who are—
(A) entitled to disability insurance benefits under section
223,
(B) entitled to child’s insurance benefits under section
202(d) after having attained age 18 (and are under a dis-
ability),
(C) entitled to widow’s insurance benefits under section
202(e) prior to attaining age 60, or
(D) entitled to widower’s insurance benefits under sec-
tion 202(f) prior to attaining age 60,
to the end that savings will accrue to the Trust Funds as a result
of rehabilitating such individuals, there are authorized to be trans-
ferred from the Federal Old-Age and Survivors Insurance Trust
Fund and the Federal Disability Insurance Trust Fund each fiscal
year such sums as may be necessary to enable the Commissioner
of Social Security to reimburse the State for the reasonable and
necessary costs of vocational rehabilitation services furnished such
individuals (including services during their waiting periods), under
a State plan for vocational rehabilitation services approved under
title I of the Rehabilitation Act of 197329 (29 U.S.C. 701 et seq.),
(i) in cases where the furnishing of such services results in the per-
formance by such individuals of substantial gainful activity for a
continuous period of nine months, (ii) in cases where such individ-
uals receive benefits as a result of section 225(b) (except that no
reimbursement under this paragraph shall be made for services
furnished to any individual receiving such benefits for any period
after the close of such individual’s ninth consecutive month of sub-
stantial gainful activity or the close of the month in which his or
her entitlement to such benefits ceases, whichever first occurs), and
(iii) in cases where such individuals, without good cause, refuse to
continue to accept vocational rehabilitation services or fail to co-
operate in such a manner as to preclude their successful rehabilita-
tion. The determination that the vocational rehabilitation services
contributed to the successful return of an individual to substantial
gainful activity, the determination that an individual, without good
cause, refused to continue to accept vocational rehabilitation serv-
ices or failed to cooperate in such a manner as to preclude success-
ful rehabilitation, and the determination of the amount of costs to
be reimbursed under this subsection shall be made by the Commis-
sioner of Social Security in accordance with criteria formulated by
the Commissioner.

(2) In the case of any State which is unwilling to participate
or does not have a plan which meets the requirements of para-
graph (1), the Commissioner of Social Security may provide
such services in such State by agreement or contract with
other public or private agencies, organizations, institutions, or
individuals. The provision of such services shall be subject to
the same conditions as otherwise apply under paragraph (1).

(3) Payments under this subsection shall be made in advance
or by way of reimbursement, with necessary adjustments for
overpayments and underpayments.

293P L. 93-112.
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(4) Money paid from the Trust Funds under this subsection
for the reimbursement of the costs of providing services to indi-
viduals who are entitled to benefits under section 223 (includ-
ing services during their waiting periods), or who are entitled
to benefits under section 202(d) on the basis of the wages and
self-employment income of such individuals, shall be charged
to the Federal Disability Insurance Trust Fund, and all other
money paid from the Trust Funds under this subsection shall
be charged to the Federal Old-Age and Survivors Insurance
Trust Fund. The Commissioner of Social Security shall deter-
mine according to such methods and procedures as the Com-
missioner may deem appropriate—

(A) the total amount to be reimbursed for the cost of
services under this subsection, and

(B) subject to the provisions of the preceding sentence,
%he gmount which should be charged to each of the Trust

unds.

(5) For purposes of this subsection the term “vocational reha-
bilitation services” shall have the meaning assigned to it in
title I of the Rehabilitation Act of 1973294 (29 U.S.C. 701 et
seq.), except that such services may be limited in type, scope,
or amount in accordance with regulations of the Commissioner
of Social Security designed to achieve the purpose of this sub-
section.

Treatment Referrals for Individuals With An Alcoholism or Drug
Addiction Condition

(e) In the case of any individual whose benefits under this title
are paid to a representative payee pursuant to section 205(;)(1)(B),
the Commissioner of Social Security shall refer such individual to
the appropriate State agency administering the State plan for sub-
stance abuse treatment services approved under subpart II of part
B of title XIX of the Public Health Service Act (42 U.S.C. 300x-21
et seq.).

DISABILITY INSURANCE BENEFIT PAYMENTS 295

Disability Insurance Benefits

SEc. 223. [42 U.S.C. 423] (a)(1) Every individual who—
(A) is insured for disability insurance benefits (as deter-
mined under subsection (c)(1)),
(B) has not attained retirement age (as defined in sec-
tion 216(1)),
(C)2% if not a United States citizen or national—
(1) has been assigned a social security account num-
ber that was, at the time of assignment, or at any

294P L. 93-112.

295See Vol. II, P.L. 96-265, §505(a) [as amended by P.L. 101-239], with respect to experi-
ments and demonstration projects regarding work activity of disabled beneficiaries, and §505(c),
with respect to the Secretary’s report to Congress on the experiments and demonstration
projects conducted.

See Vol. II, P.L. 97-248, §278(d), with respect to deemed entitlement for hospital insurance
benefits purposes.

See Vol. II, P.L. 106-170, §302, with respect to demonstration projects providing for reduc-
tions in disability benefits based on earnings.

296 P L. 108-203, §211(b)(2), added this subparagraph (C), applicable to benefit applications
based on social security account numbers issued on or after January 1, 2004.
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later time, consistent with the requirements of sub-
clause (I) or (ITI) of section 205(c)(2)(B)(1); or
(ii) at the time any quarters of coverage are
earned—
(I) is described in subparagraph (B) or (D) of
section 101(a)(15) of the Immigration and
Nationality Act,
(II) is lawfully admitted temporarily to the
United States for business (in the case of an
individual described in such subparagraph (B)) or
the performance as a crewman (in the case of an
individual described in such subparagraph (D)),
and
(ITT) the business engaged in or service as a
crewman performed is within the scope of the
terms of such individual’s admission to the United
States.
(D) 297 has filed application for disability insurance bene-
fits, and
(E)298 is under a disability (as defined in subsection (d))
shall be entitled to a disability insurance benefit (i) for each month
beginning with the first month after his waiting period (as defined
in subsection (¢)(2)) in which he becomes so entitled to such insur-
ance benefits, or (ii) for each month beginning with the first month
during all of which he is under a disability and in which he be-
comes so entitled to such insurance benefits, but only if he was en-
titled to disability insurance benefits which terminated, or had a
period of disability (as defined in section 216(i)) which ceased, with-
in the 60-month period preceding the first month in which he is
under such disability, and ending with the month preceding which-
ever of the following months is the earliest: the month in which he
dies, the month in which he attains retirement age (as defined in
section 216(1)), or, subject to subsection (e), the termination month.
For purposes of the preceding sentence, the termination month for
any individual shall be the third month following the month in
which his disability ceases; except that, in the case of an individual
who has a period of trial work which ends as determined by appli-
cation of section 222(c)(4)(A), the termination month shall be the
earlier of (I) the third month following the earliest month after the
end of such period of trial work with respect to which such individ-
ual is determined to no longer be suffering from a disabling phys-
ical or mental impairment, or (II) the third month following the
earliest month in which such individual engages or is determined
able to engage in substantial gainful activity, but in no event ear-
lier than the first month occurring after the 36 months following
such period of trial work in which he engages or is determined able
to engage in substantial gainful activity. No payment under this
paragraph may be made to an individual who would not meet the
definition of disability in subsection (d) except for paragraph (1)(B)
thereof for any month in which he engages in substantial gainful
activity, and no payment may be made for such month under sub-
section (b), (c), or (d) of section 202 to any person on the basis of
the wages and self-employment income of such individual. In the

297P L. 108-203, §211(b)(1), redesignated the former subparagraph (C) as subparagraph (D).
298 P.L. 108-203, §211(b)(1), redesignated the former subparagraph (D) as subparagraph (E).
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case of a deceased individual, the requirement of subparagraph (C)

may be satisfied by an application for benefits filed with respect to

such individual within 3 months after the month in which he died.

(2) Except as provided in section 202(q) and section

215(b)(2)(A)(ii), such individual’s disability insurance benefit

for any month shall be equal to his primary insurance amount

for such month determined under section 215 as though he had

attained age 62 in—
(A) the first month of his waiting period, or
(B) in any case in which clause (ii) of paragraph (1) of
this subsection is applicable, the first month for which he
becomes entitled to such disability insurance benefits,

and as though he had become entitled to old-age insurance benefits

in the month in which the application for disability insurance bene-

fits was filed and he was entitled to an old-age insurance benefit

for each month for which (pursuant to subsection (b)) he was enti-

tled to a disability insurance benefit. For the purposes of the pre-

ceding sentence, in the case of an individual who attained age 62

in or before the first month referred to in subparagraph (A) or (B)

of such sentence, as the case may be, the elapsed years referred to

in section 215(b)(3) shall not include the year in which he attained
age 62, or any year thereafter.

Filing of Application

(b) An application for disability insurance benefits filed before
the first month in which the applicant satisfies the requirements
for such benefits (as prescribed in subsection (a)(1)) shall be
deemed a valid application (and shall be deemed to have been filed
in such first month) only if the applicant satisfies the requirements
for such benefits before the Commissioner of Social Security makes
a final decision on the application and no request under section
205(b) for notice and opportunity for a hearing thereon is made, or
if such a request is made, before a decision based upon the evi-
dence adduced at the hearing is made (regardless of whether such
decision becomes the final decision of the Commissioner of Social
Security). An individual who would have been entitled to a disabil-
ity insurance benefit for any month had he filed application there-
for before the end of such month shall be entitled to such benefit
for such month if such application is filed before the end of the
12th month immediately succeeding such month.

Definitions of Insured Status and Waiting Period

(c) For purposes of this section—
(1) An individual shall be insured for disability insurance
benefits in any month if—

(A) he would have been a fully insured individual (as de-
fined in section 214) had he attained age 62 and filed ap-
plication for benefits under section 202(a) on the first day
of such month, and

(B)d) he had not less than 20 quarters of coverage dur-
ing the 40-quarter period which ends with the quarter in
which such month occurred, or

(i1) if such month ends before the quarter in which
he attains (or would attain) age 31, not less than one-
half (and not less than 6) of the quarters during the
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period ending with the quarter in which such month
occurred and beginning after he attained the age of 21
were quarters of coverage, or (if the number of quar-
ters in such period is less than 12) not less than 6 of
the quarters in the 12-quarter period ending with such
quarter were quarters of coverage, or
(ii1) in the case of an individual (not otherwise in-
sured under clause (i)) who, by reason of section
216(31)(3)(B)(ii), had a prior period of disability that
began during a period before the quarter in which he
or she attained age 31, not less than one-half of the
quarters beginning after such individual attained age
21 and ending with the quarter in which such month
occurs are quarters of coverage, or (if the number of
quarters in such period is less than 12) not less than
6 of the quarters in the 12-quarter period ending with
such quarter are quarters of coverage;
except that the provisions of subparagraph (B) of this para-
graph shall not apply in the case of an individual who is blind
(within the meaning of “blindness” as defined in section
216(1)(1)). For purposes of subparagraph (B) of this paragraph,
when the number of quarters in any period is an odd number,
such number shall be reduced by one, and a quarter shall not
be counted as part of any period if any part of such quarter
was included in a period of disability unless such quarter was
a quarter of coverage.

(2) The term “waiting period” means, in the case of any ap-
plication for disability insurance benefits, the earliest period of
five consecutive calendar months—

(A) throughout which the individual with respect to
whom such application is filed has been under a disability,
and

(B)(1) which begins not earlier than with the first day of
the seventeenth month before the month in which such ap-
plication is filed if such individual is insured for disability
insurance benefits in such seventeenth month, or (ii) if he
is not so insured in such month, which begins not earlier
than with the first day of the first month after such seven-
teenth month in which he is so insured.

Notwithstanding the preceding provisions of this paragraph, no
waiting period may begin for any individual before January 1,
1957.

Definition of Disability

(d)(1) The term “disability” means—

(A) inability to engage in any substantial gainful activity
by reason of any medically determinable physical or men-
tal impairment which can be expected to result in death or
which has lasted or can be expected to last for a continu-
ous period of not less than 12 months; or

(B) in the case of an individual who has attained the age
of 55 and is blind (within the meaning of “blindness” as
defined in section 216(i)(1)), inability by reason of such
blindness to engage in substantial gainful activity requir-
ing skills or abilities comparable to those of any gainful ac-
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tivity in which he has previously engaged with some regu-
larity and over a substantial period of time.

(2) For purposes of paragraph (1)(A)—

(A) An individual shall be determined to be under a dis-
ability only if his physical or mental impairment or im-
pairments are of such severity that he is not only unable
to do his previous work but cannot, considering his age,
education, and work experience, engage in any other kind
of substantial gainful work which exists in the national
economy, regardless of whether such work exists in the im-
mediate area in which he lives, or whether a specific job
vacancy exists for him, or whether he would be hired if he
applied for work. For purposes of the preceding sentence
(with respect to any individual), “work which exists in the
national economy” means work which exists in significant
numbers either in the region where such individual lives
or in several regions of the country.

(B) In determining whether an individual’s physical or
mental impairment or impairments are of a sufficient med-
ical severity that such impairment or impairments could
be the basis of eligibility under this section, the Commis-
sioner of Social Security shall consider the combined effect
of all of the individual’s impairments without regard to
whether any such impairment, if considered separately,
would be of such severity. If the Commissioner of Social
Security does find a medically severe combination of im-
pairments, the combined impact of the impairments shall
be considered throughout the disability determination
process.

(C) An individual shall not be considered to be disabled
for purposes of this title if alcoholism or drug addiction
would (but for this subparagraph) be a contributing factor
material to the Commissioner’s determination that the in-
dividual is disabled.

(3) For purposes of this subsection, a “physical or mental im-
pairment” is an impairment that results from anatomical,
physiological, or psychological abnormalities which are demon-
strable by medically acceptable clinical and laboratory diag-
nostic techniques.

(4)(A) The Commissioner of Social Security shall by regula-
tions prescribe the criteria for determining when services per-
formed or earnings derived from services demonstrate an indi-
vidual’s ability to engage in substantial gainful activity. No in-
dividual who is blind shall be regarded as having dem-
onstrated an ability to engage in substantial gainful activity on
the basis of earnings that do not exceed an amount equal to
the exempt amount which would be applicable under section
203(f)(8), to individuals described in subparagraph (D) thereof,
if section 102 of the Senior Citizens’ Right to Work Act of 1996
had not been enacted. Notwithstanding the provisions of para-
graph (2), an individual whose services or earnings meet such
criteria shall, except for purposes of section 222(c), be found
not to be disabled. In determining whether an individual is
able to engage in substantial gainful activity by reason of his
earnings, where his disability is sufficiently severe to result in
a functional limitation requiring assistance in order for him to
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work, there shall be excluded from such earnings an amount
equal to the cost (to such individual) of any attendant care
services, medical devices, equipment, prostheses, and similar
items and services (not including routine drugs or routine med-
ical services unless such drugs or services are necessary for the
control of the disabling condition) which are necessary (as de-
termined by the Commissioner of Social Security in regula-
tions) for that purpose, whether or not such assistance is also
needed to enable him to carry out his normal daily functions;
except that the amount to be excluded shall be subject to such
reasonable limits as the Commissioner of Social Security may
prescribe.

(B) In determining under subparagraph (A) when serv-
ices performed or earnings derived from services dem-
onstrate an individual’s ability to engage in substantial
gainful activity, the Commissioner of Social Security shall
apply the criteria described in subparagraph (A) with re-
spect to services performed by any individual without re-
gard to the legality of such services.

(5)(A) An individual shall not be considered to be under a
disability unless he furnishes such medical and other evidence
of the existence thereof as the Commissioner of Social Security
may require. An individual’s statement as to pain or other
symptoms shall not alone be conclusive evidence of disability
as defined in this section; there must be medical signs and
findings, established by medically acceptable clinical or labora-
tory diagnostic techniques, which show the existence of a medi-
cal impairment that results from anatomical, physiological, or
psychological abnormalities which could reasonably be ex-
pected to produce the pain or other symptoms alleged and
which, when considered with all evidence required to be fur-
nished under this paragraph (including statements of the indi-
vidual or his physician as to the intensity and persistence of
such pain or other symptoms which may reasonably be accept-
ed as consistent with the medical signs and findings), would
lead to a conclusion that the individual is under a disability.
Objective medical evidence of pain or other symptoms estab-
lished by medically acceptable clinical or laboratory techniques
(for example, deteriorating nerve or muscle tissue) must be
considered in reaching a conclusion as to whether the individ-
ual is under a disability. Any non-Federal hospital, clinic, lab-
oratory, or other provider of medical services, or physician not
in the employ of the Federal Government, which supplies med-
ical evidence required and requested by the Commissioner of
Social Security under this paragraph shall be entitled to pay-
ment from the Commissioner of Social Security for the reason-
able cost of providing such evidence.

(B) In making any determination with respect to wheth-
er an individual is under a disability or continues to be
under a disability, the Commissioner of Social Security
shall consider all evidence available in such individual’s
case record, and shall develop a complete medical history
of at least the preceding twelve months for any case in
which a determination is made that the individual is not
under a disability. In making any determination the Com-
missioner of Social Security shall make every reasonable
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effort to obtain from the individual’s treating physician (or

other treating health care provider) all medical evidence,

including diagnostic tests, necessary in order to properly

make such determination, prior to evaluating medical evi-

gence obtained from any other source on a consultative
asis.

(6)(A) Notwithstanding any other provision of this title, any
physical or mental impairment which arises in connection with
the commission by an individual (after the date of the enact-
ment of this paragraph?29®) of an offense which constitutes a
felony under applicable law and for which such individual is
subsequently convicted, or which is aggravated in connection
with such an offense (but only to the extent so aggravated),
shall not be considered in determining whether an individual
is under a disability.

(B) Notwithstanding any other provision of this title, any
physical or mental impairment which arises in connection
with an individual’s confinement in a jail, prison, or other
penal institution or correctional facility pursuant to such
individual’s conviction of an offense (committed after the
date of the enactment of this paragraph) constituting a fel-
ony under applicable law, or which is aggravated in con-
nection with such a confinement (but only to the extent so
aggravated), shall not be considered in determining wheth-
er such individual is under a disability for purposes of ben-
efits payable for any month during which such individual
is so confined.

(e)(1) No benefit shall be payable under subsection (d)(1)(B)(ii),
(d)(6)(A)[G1), (d)6)B), (e)1)B)Gi), or (H)(1)(B)(ii) of section 202 or
under subsection (a)(1) of this section to an individual for any
month, after the third month, in which he engages in substantial
gainful activity during the 36-month period following the end of his
trial work period determined by application of section 222(c)(4)(A).

(2) No benefit shall be payable under section 202 on the
basis of the wages and self-employment income of an individ-
ual entitled to a benefit under subsection (a)(1) of this section
for any month for which the benefit of such individual under
subsection (a)(1) is not payable under paragraph (1).

Standard of Review for Termination of Disability Benefits

() A recipient of benefits under this title or title XVIII based on
the disability of any individual may be determined not to be enti-
tled to such benefits on the basis of a finding that the physical or
mental impairment on the basis of which such benefits are pro-
vided has ceased, does not exist, or is not disabling only if such
finding is supported by—

(1)substantial evidence which demonstrates that—

(A)there has been any medical improvement in the indi-
vidual’s impairment or combination of impairments (other
than medical improvement which is not related to the indi-
vidual’s ability to work), and

(B)the individual is now able to engage in substantial
gainful activity; or

(2) substantial evidence which—

299 October 19, 1980 [P.L. 96-473; 94 Stat. 2263].
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(A) consists of new medical evidence and a new assess-
ment of the individual’s residual functional capacity, and
demonstrates that—

(1) although the individual has not improved medi-
cally, he or she is nonetheless a beneficiary of ad-
vances in medical or vocational therapy or technology
(related to the individual’s ability to work), and

(i1) the individual is now able to engage in substan-
tial gainful activity, or

(B) demonstrates that—

(i) although the individual has not improved medi-
cally, he or she has undergone vocational therapy (re-
lated to the individual’s ability to work), and

(i1) the individual is now able to engage in substan-
tial gainful activity; or

(3) substantial evidence which demonstrates that, as deter-
mined on the basis of new or improved diagnostic techniques
or evaluations, the individual’s impairment or combination of
impairments is not as disabling as it was considered to be at
the time of the most recent prior decision that he or she was
under a disability or continued to be under a disability, and
that therefore the individual is able to engage in substantial
gainful activity; or

(4) substantial evidence (which may be evidence on the
record at the time any prior determination of the entitlement
to benefits based on disability was made, or newly obtained
evidence which relates to that determination) which dem-
onstrates that a prior determination was in error.

Nothing in this subsection shall be construed to require a deter-
mination that a recipient of benefits under this title or title XVIII
based on an individual’s disability is entitled to such benefits if the
prior determination was fraudulently obtained or if the individual
is engaged in substantial gainful activity, cannot be located, or
fails, without good cause, to cooperate in a review of the entitle-
ment to such benefits or to follow prescribed treatment which
would be expected to restore his or her ability to engage in sub-
stantial gainful activity. In making for purposes of the preceding
sentence any determination relating to fraudulent behavior by any
individual or failure by any individual without good cause to co-
operate or to take any required action, the Commissioner of Social
Security shall specifically take into account any physical, mental,
educational, or linguistic limitation such individual may have (in-
cluding any lack of facility with the English language). Any deter-
mination under this section shall be made on the basis of all the
evidence available in the individual’s case file, including new evi-
dence concerning the individual’s prior or current condition which
is presented by the individual or secured by the Commissioner of
Social Security. Any determination made under this section shall
be made on the basis of the weight of the evidence and on a neutral
basis with regard to the individual’s condition, without any initial
inference as to the presence or absence of disability being drawn
from the fact that the individual has previously been determined
to be disabled. For purposes of this subsection, a benefit under this
title is based on an individual’s disability if it is a disability insur-
ance benefit, a child’s, widow’s, or widower’s insurance benefit
based on disability, or a mother’s or father’s insurance benefit
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based on the disability of the mother’s or father’s child who has at-
tained age 16.

Continued Payment of Disability Benefits During Appeal

(g)(1) In any case where—

(A) an individual is a recipient of disability insurance
benefits, or of child’s, widow’s, or widower’s insurance ben-
efits based on disability,

(B) the physical or mental impairment on the basis of
which such benefits are payable is found to have ceased,
not to have existed, or to no longer be disabling, and as a
consequence such individual is determined not to be enti-
tled to such benefits, and

(C) a timely request for a hearing under section 221(d),
or for an administrative review prior to such hearing, is
pending with respect to the determination that he is not
so entitled,

such individual may elect (in such manner and form and within
such time as the Commissioner of Social Security shall by regula-
tions prescribe) to have the payment of such benefits, the payment
of any other benefits under this title based on such individual’s
wages and self-employment income, the payment of mother’s or fa-
ther’s insurance benefits to such individual’s mother or father
based on the disability of such individual as a child who has at-
tained age 16, and the payment of benefits under title XVIII based
on such individual’s disability, continued for an additional period
beginning with the first month beginning after the date of the en-
actment of this subsection 39 for which (under such determination)
such benefits are no longer otherwise payable, and ending with the
earlier of (i) the month preceding the month in which a decision is
made after such a hearing, or (ii) the month preceding the month
in which no such request for a hearing or an administrative review
is pending.
(2)(A) If an individual elects to have the payment of his ben-
efits continued for an additional period under paragraph (1),
and the final decision of the Commissioner of Social Security
affirms the determination that he is not entitled to such bene-
fits, any benefits paid under this title pursuant to such election
(for months in such additional period) shall be considered over-
payments for all purposes of this title, except as otherwise pro-
vided in subparagraph (B).

(B) If the Commissioner of Social Security determines
that the individual’s appeal of his termination of benefits
was made in good faith, all of the benefits paid pursuant
to such individual’s election under paragraph (1) shall be
subject to waiver consideration under the provisions of sec-
tion 204. In making for purposes of this subparagraph any
determination of whether any individual’s appeal is made
in good faith, the Commissioner of Social Security shall
specifically take into account any physical, mental, edu-
cational, or linguistic limitation such individual may have
(including any lack of facility with the English language).

300 January 12, 1983 [P.L. 97-455; 96 Stat. 2497].
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Interim Benefits in Cases of Delayed Final Decisions

(h)(1) In any case in which an administrative law judge has de-
termined after a hearing as provided under section 205(b) that an
individual is entitled to disability insurance benefits or child’s, wid-
ow’s, or widower’s insurance benefits based on disability and the
Commissioner of Social Security has not issued the Commissioner’s
final decision in such case within 110 days after the date of the ad-
ministrative law judge’s determination, such benefits shall be cur-
rently paid for the months during the period beginning with the
month preceding the month in which such 110-day period expires
and ending with the month preceding the month in which such
final decision is issued.

(2) For purposes of paragraph (1), in determining whether
the 110-day period referred to in paragraph (1) has elapsed,
any period of time for which the action or inaction of such indi-
vidual or such individual’s representative without good cause
results in the delay in the issuance of the Commissioner’s final
decision shall not be taken into account to the extent that such
period of time exceeds 20 calendar days.

(3) Any benefits currently paid under this title pursuant to
this subsection (for the months described in paragraph (1))
shall not be considered overpayments for any purpose of this
title (unless payment of such benefits was fraudulently ob-
tained), and such benefits shall not be treated as past-due ben-
efits for purposes of section 206(b)(1).

Reinstatement of Entitlement

(i)(1)(A) Entitlement to benefits described in subparagraph
(B)(A)(I) shall be reinstated in any case where the Commissioner de-
termines that an individual described in subparagraph (B) has filed
a request for reinstatement meeting the requirements of paragraph
(2)(A) during the period prescribed in subparagraph (C). Reinstate-
ment of such entitlement shall be in accordance with the terms of
this subsection.

(B) An individual is described in this subparagraph if—

(1) prior to the month in which the individual files
a request for reinstatement—

(I) the individual was entitled to benefits under
this section or section 202 on the basis of
disability pursuant to an application filed
therefor; and

(II) such entitlement terminated due to the
performance of substantial gainful activity;

(i1) the individual is under a disability and the phys-
ical or mental impairment that is the basis for the
finding of disability is the same as (or related to) the
physical or mental impairment that was the basis for
the finding of disability that gave rise to the entitle-
ment described in clause (i); and

(iii) the individual’s disability renders the individual
unable to perform substantial gainful activity.

(C)i) Except as provided in clause (ii), the period pre-
scribed in this subparagraph with respect to an individual
is 60 consecutive months beginning with the month follow-
ing the most recent month for which the individual was
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entitled to a benefit described in subparagraph (B)@Gi)(I)
prior to the entitlement termination described in subpara-
graph (B)@)ID).

(i1) In the case of an individual who fails to file a re-
instatement request within the period prescribed in
clause (i), the Commissioner may extend the period if
the Commissioner determines that the individual had
good cause for the failure to so file.

(2)(A)1) A request for reinstatement shall be filed in such
form, and containing such information, as the Commissioner
may prescribe.

(i) A request for reinstatement shall include express
declarations by the individual that the individual
meets the requirements specified in clauses (ii) and
(iii) of paragraph (1)(B).

(B) A request for reinstatement filed in accordance with
subparagraph (A) may constitute an application for bene-
fits in the case of any individual who the Commissioner
determines is not entitled to reinstated benefits under this
subsection.

(3) In determining whether an individual meets the require-
ments of paragraph (1)(B)(ii), the provisions of subsection (f)
shall apply.

(4)(A)(i) Subject to clause (ii), entitlement to benefits rein-
stated under this subsection shall commence with the benefit
FTyc?ble for the month in which a request for reinstatement is
iled.

(i1) An individual whose entitlement to a benefit for
any month would have been reinstated under this sub-
section had the individual filed a request for reinstate-
ment before the end of such month shall be entitled to
such benefit for such month if such request for rein-
statement is filed before the end of the twelfth month
immediately succeeding such month.

(B)(i) Subject to clauses (ii) and (iii), the amount of the
benefit payable for any month pursuant to the reinstate-
ment of entitlement under this subsection shall be deter-
mined in accordance with the provisions of this title.

(i1) For purposes of computing the primary insur-
ance amount of an individual whose entitlement to
benefits under this section is reinstated under this
subsection, the date of onset of the individual’s disabil-
ity shall be the date of onset used in determining the
individual’s most recent period of disability arising in
connection with such benefits payable on the basis of
an application.

(ii1) Benefits under this section or section 202 pay-
able for any month pursuant to a request for rein-
statement filed in accordance with paragraph (2) shall
be reduced by the amount of any provisional benefit
paid to such individual for such month under para-
graph (7).

(C) No benefit shall be payable pursuant to an entitle-
ment reinstated under this subsection to an individual for
any month in which the individual engages in substantial
gainful activity.
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(D) The entitlement of any individual that is reinstated
under this subsection shall end with the benefits payable
for the month preceding whichever of the following months
is the earliest:

(1) The month in which the individual dies.

(ii) The month in which the individual attains re-
tirement age.

(iii) The third month following the month in which
the individual’s disability ceases.

(5) Whenever an individual’s entitlement to benefits under
this section is reinstated under this subsection, entitlement to
benefits payable on the basis of such individual’s wages and
self-employment income may be reinstated with respect to any
person previously entitled to such benefits on the basis of an
application if the Commissioner determines that such person
satisfies all the requirements for entitlement to such benefits
except requirements related to the filing of an application. The
provisions of paragraph (4) shall apply to the reinstated enti-
tlement of any such person to the same extent that they apply
to the reinstated entitlement of such individual.

(6) An individual to whom benefits are payable under this
section or section 202 pursuant to a reinstatement of entitle-
ment under this subsection for 24 months (whether or not con-
secutive) shall, with respect to benefits so payable after such
twenty—fourth month, be deemed for purposes of paragraph
(1)B)G)I) and the determination, if appropriate, of the termi-
nation month in accordance with subsection (a)(1) of this sec-
tion, or subsection (d)(1), (e)(1), or (f )(1) of section 202, to be
entitled to such benefits on the basis of an application filed
therefor.

(7)(A) An individual described in paragraph (1)(B) who files
a request for reinstatement in accordance with the provisions
of paragraph (2)(A) shall be entitled to provisional benefits
payable in accordance with this paragraph, unless the Com-
missioner determines that the individual does not meet the re-
quirements of paragraph (1)(B)(i) or that the individual’s dec-
laration under paragraph (2)(A)(ii) is false. Any such deter-
mination by the Commissioner shall be final and not subject to
review under subsection (b) or (g) of section 205.

(B) The amount of a provisional benefit for a month
shall equal the amount of the last monthly benefit payable
to the individual under this title on the basis of an applica-
tion increased by an amount equal to the amount, if any,
by which such last monthly benefit would have been in-
creased as a result of the operation of section 215(i).

(C)d) Provisional benefits shall begin with the month in
which a request for reinstatement is filed in accordance
with paragraph (2)(A).

(i1) Provisional benefits shall end with the earliest
of—
(I) the month in which the Commissioner makes
a determination regarding the individual’s
entitlement to reinstated benefits;
(II) the fifth month following the month
described in clause (i);
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(ITT) the month in which the individual performs
substantial gainful activity; or

(IV) the month in which the Commissioner
determines that the individual does not meet the
requirements of paragraph (1)(B)(i) or that the
individual’s declaration made in accordance with
paragraph (2)(A)(i) is false.

(D) In any case in which the Commissioner determines
that an individual is not entitled to reinstated benefits,
any provisional benefits paid to the individual under this
paragraph shall not be subject to recovery as an overpay-
ment unless the Commissioner determines that the indi-
vidual knew or should have known that the individual did
not meet the requirements of paragraph (1)(B).

Limitation on Payments to Prisoners

() For provisions relating to limitation on payments to prisoners,
see section 202(x).

REDUCTION OF BENEFITS BASED ON DISABILITY

SEC. 224. [42 U.S.C. 424a] (a) If for any month prior to the
month in which an individual attains the age of 65—
((}) such individual is entitled to benefits under section 223,
an
(2) such individual is entitled for such month to—
(A) periodic benefits on account of his or her total or par-
tial disability (whether or not permanent) under a work-
men’s compensation law or plan of the United States or a
State, or
(B) periodic benefits on account of his or her total or par-
tial disability (whether or not permanent) under any other
law or plan of the United States, a State, a political sub-
division (as that term is used in section 218(b)(2)), or an
instrumentality of two or more States (as that term is used
in section 218(g)), other than (i) benefits payable under
title 38, United States Code, (ii) benefits payable under a
program of assistance which is based on need, (iii) benefits
based on service all or substantially all of which was in-
cluded under an agreement entered into by a State and
the Commissioner of Social Security under section 218,
and (iv) benefits under a law or plan of the United States
based on service all or substantially all of which is employ-
ment as defined in section 210,
the total of his benefits under section 223 for such month and of
any benefits under section 202 for such month based on his wages
and self-employment income shall be reduced (but not below zero)
by the amount by which the sum of—
(3) such total of benefits under sections 223 and 202 for such
month, and
(4) such periodic benefits payable (and actually paid) for such
month to such individual under such laws or plans,
exceeds the higher of—
(5) 80 per centum of his “average current earnings”, or
(6) the total of such individual’s disability insurance benefits
under section 223 for such month and of any monthly insur-
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ance benefits under section 202 for such month based on his
wages and self-employment income, prior to reduction under
this section.
In no case shall the reduction in the total of such benefits under
sections 223 and 202 for a month (in a continuous period of
months) reduce such total below the sum of—

(7) the total of the benefits under sections 223 and 202, after
reduction under this section, with respect to all persons enti-
tled to benefits on the basis of such individual’s wages and self-
employment income for such month which were determined for
such individual and such persons for the first month for which
reduction under this section was made (or which would have
been so determined if all of them had been so entitled in such
first month), and

(8) any increase in such benefits with respect to such individ-
ual and such persons, before reduction under this section,
which is made effective for months after the first month for
which reduction under this section is made.

For purposes of clause (5), an individual’s average current earnings
means the largest of (A) the average monthly wage (determined
under section 215(b) as in effect prior to January 1979) used for
purposes of computing his benefits under section 223, (B) one-six-
tieth of the total of his wages and self-employment income (com-
puted without regard to the limitations specified in sections
209(a)(1) and 211(b)(1)) for the five consecutive calendar years after
1950 for which such wages and self-employment income were high-
est, or (C) one-twelfth of the total of his wages and self-employment
income (computed without regard to the limitations specified in
sections 209(a)(1) and 211(b)(1)) for the calendar year in which he
had the highest such wages and income during the period consist-
ing of the calendar year in which he became disabled (as defined
in section 223(d)) and the five years preceding that year.

(b) If any periodic benefit for a total or partial disability under
a law or plan described in subsection (a)(2) is payable on other
than a monthly basis (excluding a benefit payable as a lump sum
except to the extent that it is a commutation of, or a substitute for,
periodic payments), the reduction under this section shall be made
at such time or times and in such amounts as the Commissioner
of Social Security finds will approximate as nearly as practicable
the reduction prescribed by subsection (a).

(¢) Reduction of benefits under this section shall be made after
any reduction under subsection (a) of section 203, but before deduc-
tions under such section and under section 222(b).

(d) The reduction of benefits required by this section shall not be
made if the law or plan described in subsection (a)(2) under which
a periodic benefit is payable provides for the reduction thereof
when anyone is entitled to benefits under this title on the basis of
the wages and self-employment income of an individual entitled to
benefits under section 223, and such law or plan so provided on
February 18, 1981.

(e) If it appears to the Commissioner of Social Security that an
individual may be eligible for periodic benefits under a law or plan
which would give rise to reduction under this section, he may re-
quire, as a condition of certification for payment of any benefits
under section 223 to any individual for any month and of any bene-
fits under section 202 for such month based on such individual’s
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wages and self-employment income, that such individual certify (i)
whether he has filed or intends to file any claim for such periodic
benefits, and (ii) if he has so filed, whether there has been a deci-
sion on such claim. The Commissioner of Social Security may, in
the absence of evidence to the contrary, rely upon such a certifi-
cation by such individual that he has not filed and does not intend
to file such a claim, or that he has so filed and no final decision
thereon has been made, in certifying benefits for payment pursuant
to section 205(i).

(H)(1) In the second calendar year after the year in which reduc-
tion under this section in the total of an individual’s benefits under
section 223 and any benefits under section 202 based on his wages
and self-employment income was first required (in a continuous pe-
riod of months), and in each third year thereafter, the Commis-
sioner of Social Security shall redetermine the amount of such ben-
efits which are still subject to reduction under this section; but
such redetermination shall not result in any decrease in the total
amount of benefits payable under this title on the basis of such in-
dividual’s wages and self-employment income. Such redetermined
benefit shall be determined as of, and shall become effective with,
the January following the year in which such redetermination was
made.

(2) In making the redetermination required by paragraph
(1), the individual’s average current earnings (as defined in
subsection (a)) shall be deemed to be the product of—

(A) his average current earnings as initially determined
under subsection (a); and
(B) the ratio of (i) the national average wage index (as
defined in section 209(k)(1)) for the calendar year before
the year in which such redetermination is made to (ii) the
national average wage index (as so defined) for the cal-
endar year before the year in which the reduction was first
computed (but not counting any reduction made in benefits
for a previous period of disability).
Any amount determined under this paragraph which is not a mul-
tiple of $1 shall be reduced to the next lower multiple of $1.

(g) Whenever a reduction in the total of benefits for any month
based on an individual’s wages and self-employment income is
made under this section, each benefit, except the disability insur-
ance benefit, shall first be proportionately decreased, and any ex-
cess of such reduction over the sum of all such benefits other than
the disability insurance benefits shall then be applied to such dis-
ability insurance benefit.

(h)(1) Notwithstanding any other provision of law, the head of
any Federal agency shall provide such information within its pos-
session as the Commissioner of Social Security may require for pur-
poses of making a timely determination of the amount of the reduc-
tion, if any, required by this section in benefits payable under this
title, or verifying other information necessary in carrying out the
provisions of this section.

(2) The Commissioner of Social Security is authorized to
enter into agreements with States, political subdivisions, and
other organizations that administer a law or plan subject to
the provisions of this section, in order to obtain such informa-
tion as he may require to carry out the provisions of this sec-
tion.
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ADDITIONAL RULES RELATING TO BENEFITS BASED ON DISABILITY

Suspension of Benefits

SEC. 225. [42 U.S.C. 425] (a) If the Commissioner of Social Secu-
rity, on the basis of information obtained by or submitted to him,
believes that an individual entitled to benefits under section 223,
or that a child who has attained the age of eighteen and is entitled
to benefits under section 202(d), or that a widow or surviving di-
vorced wife who has not attained age 60 and is entitled to benefits
under section 202(e), or that a widower or surviving divorced hus-
band who has not attained age 60 and is entitled to benefits under
section 202(f), may have ceased to be under a disability, the Com-
missioner of Social Security may suspend the payment of benefits
under such section 202(d), 202(e), 202(f), or 223 until it is deter-
mined (as provided in section 221) whether or not such individual’s
disability has ceased or until the Commissioner of Social Security
believes that such disability has not ceased. In the case of any indi-
vidual whose disability is subject to determination under an agree-
ment with a State under section 221(b), the Commissioner of Social
Security shall promptly notify the appropriate State of his action
under this subsection and shall request a prompt determination of
whether such individual’s disability has ceased. For purposes of
this subsection, the term “disability” has the meaning assigned to
such term in section 223(d). Whenever the benefits of an individual
entitled to a disability insurance benefit are suspended for any
month, the benefits of any individual entitled thereto under sub-
section (b), (c), or (d) of section 202, on the basis of the wages and
self-employment income of such individual, shall be suspended for
such month. The first sentence of this subsection shall not apply
to any child entitled to benefits under section 202(d), if he has at-
tained the age of 18 but has not attained the age of 22, for any
month during which he is a full-time student (as defined and deter-
mined under section 202(d)).

Continued Payments During Rehabilitation Program

(b) Notwithstanding any other provision of this title, payment to
an individual of benefits based on disability (as described in the
first sentence of subsection (a)) shall not be terminated or sus-
pended because the physical or mental impairment, on which the
individual’s entitlement to such benefits is based, has or may have
ceased, if—

(1) such individual is participating in a program consisting
of the Ticket to Work and Self-Sufficiency Program under sec-
tion 1148 or another program of vocational rehabilitation serv-
ices, employment services, or other support services approved
by the Commissioner of Social Security, and

(2) the Commissioner of Social Security determines that the
completion of such program, or its continuation for a specified
period of time, will increase the likelihood that such individual
may (following his participation in such program) be perma-
nently removed from the disability benefit rolls.
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ENTITLEMENT TO HOSPITAL INSURANCE BENEFITS

SEC. 226. [42 U.S.C. 426] (a) Every individual who—

(1) has attained age 65, and

(2)(A) is entitled to monthly insurance benefits under section
202, would be entitled to those benefits except that he has not
filed an application therefor (or application has not been made
for a benefit the entitlement to which for any individual is a
condition of entitlement therefor), or would be entitled to such
benefits but for the failure of another individual, who meets all
the criteria of entitlement to monthly insurance benefits, to
meet such criteria throughout a month, and, in conformity
with regulations of the Secretary, files an application for hos-

pital insurance benefits under part A of title XVIII,

(B) is a qualified railroad retirement beneficiary, or
(C)d) would meet the requirements of subparagraph (A)
upon filing application for the monthly insurance benefits
involved if medicare qualified government employment (as
defined in section 210(p)) were treated as employment (as
defined in section 210(a)) for purposes of this title, and (ii)
files an application, in conformity with regulations of the
Secretary, for hospital insurance benefits under part A of
title XVIII,

shall be entitled to hospital insurance benefits under part A of title

XVIII for each month for which he meets the condition specified in

paragraph (2), beginning with the first month after June 1966 for

which he meets the conditions specified in paragraphs (1) and (2).
(b) Every individual who—

(1) has not attained age 65, and
(2)(A) is entitled to, and has for 24 calendar months been en-
titled to, (i) disability insurance benefits under section 223 or
(i1) child’s insurance benefits under section 202(d) by reason of
a disability (as defined in section 223(d)) or (iii) widow’s insur-
ance benefits under section 202(e) or widower’s insurance bene-
fits under section 202(f) by reason of a disability (as defined in
section 223(d)), or
(B) is, and has been for not less than 24 months, a dis-
abled qualified railroad retirement beneficiary, within the
meaning of section 7(d) of the Railroad Retirement Act of
1974301 or
(C)() has filed an application, in conformity with regula-
tions of the Secretary, for hospital insurance benefits
un:iler part A of title XVIII pursuant to this subparagraph,
an
(i1)) would meet the requirements of subparagraph
(A) (as determined under the disability criteria, in-
cluding reviews, applied under this title), including
the requirement that he has been entitled to the speci-
fied benefits for 24 months, if—
(I) medicare qualified government employment
(as defined in section 210(p)) were treated as
employment (as defined in section 210(a)) for
purposes of this title, and
(II) the filing of the application under clause (i)
of this subparagraph were deemed to be the filing

301 See Vol. II, P.L. 75-162 [as amended by P.L. 93-445].
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of an application for the disability-related benefits

referred to in clause (i), (ii), or (iii) of

subparagraph (A),
shall be entitled to hospital insurance benefits under part A of title
XVIII for each month beginning with the later of (I) July 1973 or
(IT) the twenty-fifth month of his entitlement or status as a quali-
fied railroad retirement beneficiary described in paragraph (2), and
ending (subject to the last sentence of this subsection) with the
month following the month in which notice of termination of such
entitlement to benefits or status as a qualified railroad retirement
beneficiary described in paragraph (2) is mailed to him, or if ear-
lier, with the month before the month in which he attains age 65.
In applying the previous sentence in the case of an individual de-
scribed in paragraph (2)(C), the “twenty-fifth month of his entitle-
ment” refers to the first month after the twenty-fourth month of
entitlement to specified benefits referred to in paragraph (2)(C) and
“notice of termination of such entitlement” refers to a notice that
the individual would no longer be determined to be entitled to such
specified benefits under the conditions described in that paragraph.
For purposes of this subsection, an individual who has had a period
of trial work which ended as provided in section 222(c)(4)(A), and
whose entitlement to benefits or status as a qualified railroad re-
tirement beneficiary as described in paragraph (2) has subse-
quently terminated, shall be deemed to be entitled to such benefits
or to occupy such status (notwithstanding the termination of such
entitlement or status) for the period of consecutive months
throughout all of which the physical or mental impairment, on
which such entitlement or status was based, continues, and
throughout all of which such individual would have been entitled
to monthly insurance benefits under title II or as a qualified rail-
road retirement beneficiary had such individual been unable to en-
gage in substantial gainful activity, but not in excess of 78 such
months. In determining when an individual’s entitlement or status
terminates for purposes of the preceding sentence, the term “36
months” in the second sentence of section 223(a)(1), in section
202(d)(1)(G)(1), in the last sentence of section 202(e)(1), and in the
last sentence of section 202(f)(1) shall be applied as though it read
“15 months”.

(¢) For purposes of subsection (a)—

(1) entitlement of an individual to hospital insurance bene-
fits for a month shall consist of entitlement to have payment
made under, and subject to the limitations in, part A of title
XVIII on his behalf for inpatient hospital services, post-hos-
pital extended care services, and home health services (as such
terms are defined in part C302 of title XVIII) furnished him in
the United States (or outside the United States in the case of
inpatient hospital services furnished under the conditions de-
scribed in section 1814(f)) during such month; except that (A)
no such payment may be made for post-hospital extended care
services furnished before January 1967, and (B) no such pay-
ment may be made for post-hospital extended care services un-
less the discharge from the hospital required to qualify such

302P L. 105-33, §4002(f)(1), provided that any reference to part C of title XVIII is deemed a
reference to part D of title XVIII as of August 5, 1997.

P.L. 108-173, §101(e)(1), provides that any reference to part D of title XVIII is deemed a ref-
erence to part E of title XVIII.
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services for payment under part A of title XVIII occurred (i)
after June 30, 1966, or on or after the first day of the month
in which he attains age 65, whichever is later, or (ii) if he was
entitled to hospital insurance benefits pursuant to subsection
(b), at a time when he was so entitled; and

(2) an individual shall be deemed entitled to monthly insur-
ance benefits under section 202 or section 223, or to be a quali-
fied railroad retirement beneficiary, for the month in which he
died if he would have been entitled to such benefits, or would
have been a qualified railroad retirement beneficiary, for such
month had he died in the next month.

(d) For purposes of this section, the term “qualified railroad re-
tirement beneficiary” means an individual whose name has been
certified to the Secretary by the Railroad Retirement Board under
section 7(d) of the Railroad Retirement Act of 1974303, An individ-
ual shall cease to be a qualified railroad retirement beneficiary at
the close of the month preceding the month which is certified by
the Railroad Retirement Board as the month in which he ceased
to meet the requirements of section 7(d) of the Railroad Retirement
Act of 1974.

(e)(1)(A) For purposes of determining entitlement to hospital in-
surance benefits under subsection (b) in the case of widows and
widowers described in paragraph (2)(A)(iii) thereof—

(i) the term “age 60” in sections 202(e)(1)(B)(i),
202(e)(4), 202(H(1)(B)Gi), and 202(f)(4)304 shall be
deemed to read “age 65”; and
(i) the phrase “before she attained age 60” in the
matter following subparagraph (F) of section 202(e)(1)
and the phrase “before he attained age 60” in the mat-
ter following subparagraph (F) of section 202(f)(1)
shall each be deemed to read “based on a disability”.
(B) For purposes of subsection (b)(2)(A)(iii), each month
in the period commencing with the first month for which
an individual is first eligible for supplemental security in-
come benefits under title XVI, or State supplementary pay-
ments of the type referred to in section 1616(a) of this Act
(or payments of the type described in section 212(a) of
Public Law 93-66) which are paid by the Secretary under
an agreement referred to in section 1616(a) (or in section
212(b) of Public Law 93—-66), shall be included as one of
the 24 months for which such individual must have been
entitled to widow’s or widower’s insurance benefits on the
basis of disability in order to become entitled to hospital
insurance benefits on that basis.

(2) For purposes of determining entitlement to hospital in-
surance benefits under subsection (b) in the case of an individ-
ual under age 65 who is entitled to benefits under section 202,
and who was entitled to widow’s insurance benefits or widow-
er’s insurance benefits based on disability for the month before
the first month in which such individual was so entitled to old-
age insurance benefits (but ceased to be entitled to such wid-
ow’s or widower’s insurance benefits upon becoming entitled to
such old-age insurance benefits), such individual shall be

303 See Vol. II, P.L. 75-162 [as amended by P.L. 93-445].
304P L. 108-203, §418(b)(4)(B)(vii), struck out “and 202(f)(5)” and substituted “and 202(f)(4)”.
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deemed to have continued to be entitled to such widow’s insur-
ance benefits or widower’s insurance benefits for and after
such first month.

(3) For purposes of determining entitlement to hospital in-
surance benefits under subsection (b), any disabled widow aged
50 or older who is entitled to mother’s insurance benefits (and
who would have been entitled to widow’s insurance benefits by
reason of disability if she had filed for such widow’s benefits),
and any disabled widower aged 50 or older who is entitled to
father’s insurance benefits (and who would have been entitled
to widower’s insurance benefits by reason of disability if he had
filed for such widower’s benefits), shall, upon application for
such hospital insurance benefits be deemed to have filed for
such widow’s or widower’s insurance benefits.

(4) For purposes of determining entitlement to hospital in-
surance benefits under subsection (b) in the case of an individ-
ual described in clause (iii) of subsection (b)(2)(A), the entitle-
ment of such individual to widow’s or widower’s insurance ben-
efits under section 202(e) or (f) by reason of a disability shall
be deemed to be the entitlement to such benefits that would re-
sult if such entitlement were determined without regard to the
provisions of section 202(j)(4).

(f) For purposes of subsection (b) (and for purposes of section
1837(g)(1) of this Act and section 7(d)(2)(ii) of the Railroad Retire-
ment Act of 1974305), the 24 months for which an individual has
to have been entitled to specified monthly benefits on the basis of
disability in order to become entitled to hospital insurance benefits
on such basis effective with any particular month (or to be deemed
to have enrolled in the supplementary medical insurance program,
on the basis of such entitlement, by reason of section 1837(f)),
where such individual had been entitled to specified monthly bene-
fits of the same type during a previous period which terminated—

(1) more than 60 months before the month in which his cur-
rent disability began in any case where such monthly benefits
g)t;(re) of the type specified in clause (A)(i) or (B) of subsection

2), or

(2) more than 84 months before the month in which his cur-
rent disability began in any case where such monthly benefits
were of the type specified in clause (A)(ii) or (A)@ii1) of such
subsection,

shall not include any month which occurred during such previous
period, unless the physical or mental impairment which is the
basis for disability is the same as (or directly related to) the phys-
ical or mental impairment which served as the basis for disability
in such previous period.

(g) The Secretary and Director of the Office of Personnel Manage-
ment shall jointly prescribe and carry out procedures designed to
assure that all individuals who perform medicare qualified govern-
ment employment by virtue of service described in section 210(a)(5)
are fully informed with respect to (1) their eligibility or potential
eligibility for hospital insurance benefits (based on such employ-
ment) under part A of title XVIII, (2) the requirements for and con-
ditions of such eligibility, and (3) the necessity of timely application
as a condition of entitlement under subsection (b)(2)(C), giving par-

305 See Vol. II, P.L. 75-162 [as amended by P.L. 93-445].



248 SOCIAL SECURITY ACT—S§ 226(g)(cont)

ticular attention to individuals who apply for an annuity under
chapter 83 of title 5, United States Code, or under another similar
Federal retirement program, and whose eligibility for such an an-
nuity is or would be based on a disability.

(h) For purposes of applying this section in the case of an individ-
ual medically determined to have amyotrophic lateral sclerosis
(ALS), the following special rules apply:

(1) Subsection (b) shall be applied as if there were no re-
quirement for any entitlement to benefits, or status, for a
period longer than 1 month.

(2) The entitlement under such subsection shall begin
with the first month (rather than twenty-fifth month) of
entitlement or status.

(3) Subsection (f) shall not be applied.

(1) For purposes of this section, each person whose monthly in-
surance benefit for any month is terminated or is otherwise not
payable solely by reason of paragraph (1) or (7) of section 225(c)
shall be treated as entitled to such benefit for such month.

() For entitlement to hospital insurance benefits in the case of
certain benefit for any month is terminated or is otherwise not pay-
able solely by reason of paragraph (1) or (7) of section 225(c) shall
be treated as entitled to such benefit for such month.

SPECIAL PROVISIONS RELATING TO COVERAGE UNDER MEDICARE
PROGRAM FOR END STAGE RENAL DISEASE

SEC. 226A. [42 U.S.C. 426-11 (a) Notwithstanding any provision
to the contrary in section 226 or title XVIII, every individual who—
(1)(A) is fully or currently insured (as such terms are defined
in section 214), or would be fully or currently insured if (i) his
service as an employee (as defined in the Railroad Retirement
Act of 1974 306) after December 31, 1936, were included within
the meaning of the term “employment” for purposes of this
title, and (ii) his medicare qualified government employment
(as defined in section 210(p)) were included within the mean-

ing of the term “employment” for purposes of this title;

(B)1) is entitled to monthly insurance benefits under
this title, (ii) is entitled to an annuity under the Railroad
Retirement Act of 1974, or (iii) would be entitled to a
monthly insurance benefit under this title if medicare
qualified government employment (as defined in section
210(p)) were included within the meaning of the term “em-
ployment” for purposes of this title; or

(C) is the spouse or dependent child (as defined in regu-
lations) of an individual described in subparagraph (A) or
(B);

(3) is medically determined to have end stage renal disease;
an
(3) has filed an application for benefits under this section;
shall, in accordance with the succeeding provisions of this section,
be entitled to benefits under part A and eligible to enroll under
part B of title XVIII, subject to the deductible, premium, and coin-
surance provisions of that title.

306 P.L. 75-162 [as amended by P.L. 93—-445].
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(b) Subject to subsection (c¢), entitlement of an individual to bene-
fits under part A and eligibility to enroll under part B of title XVIII
by reasons of this section on the basis of end stage renal disease—

(1) shall begin with—

(A) the third month after the month in which a regular
course of renal dialysis is initiated, or
(B) the month in which such individual receives a kidney
transplant, or (if earlier) the first month in which such in-
dividual is admitted as an inpatient to an institution
which is a hospital meeting the requirements of section
1861(e) (and such additional requirements as the Secretary
may prescribe under section 1881(b) for such institutions)
in preparation for or anticipation of kidney transplan-
tation, but only if such transplantation occurs in that
month or in either of the next two months,
whichever first occurs (but no earlier than one year preceding
the month of the filing of an application for benefits under this
section); and

(2) shall end, in the case of an individual who receives a kid-
ney transplant, with the thirty-sixth month after the month in
which such individual receives such transplant or, in the case
of an individual who has not received a kidney transplant and
no longer requires a regular course of dialysis, with the twelfth
month after the month in which such course of dialysis is ter-
minated.

(¢) Notwithstanding the provisions of subsection (b)—

(1) in the case of any individual who participates in a self-
care dialysis training program prior to the third month after
the month in which such individual initiates a regular course
of renal dialysis in a renal dialysis facility or provider of serv-
ices meeting the requirements of section 1881(b), entitlement
to benefits under part A and eligibility to enroll under part B
of title XVIII shall begin with the month in which such regular
course of renal dialysis is initiated;

(2) in any case in which a kidney transplant fails (whether
during or after the thirty-six-month period specified in sub-
section (b)(2)) and as a result the individual who received such
transplant initiates or resumes a regular course of renal dialy-
sis, entitlement to benefits under part A and eligibility to en-
roll under part B of title XVIII shall begin with the month in
which such course is initiated or resumed; and

(3) in any case in which a regular course of renal dialysis is
resumed subsequent to the termination of an earlier course,
entitlement to benefits under part A and eligibility to enroll
under part B of title XVIII shall begin with the month in
which such regular course of renal dialysis is resumed.

(¢)397 For purposes of this section, each person whose monthly in-
surance benefit for any month is terminated or is otherwise not
payable solely by reason of paragraph (1) or (7) of section 225(c)
shall be treated as entitled to such benefit for such month.

307 As in original. P.L. 103-296, §201(a)(3)(D)(ii), added a second subsection (c).
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TRANSITIONAL INSURED STATUS 308

SEc. 227. [42 U.S.C. 427] (a) In the case of any individual who
attains the age of 72 before 1969 but who does not meet the re-
quirements of section 214(a), the 6 quarters of coverage referred to
in paragraph (1) of section 214(a) shall, instead, be 3 quarters of
coverage for purposes of determining entitlement of such individual
to benefits under section 202(a), and of the spouse to benefits under
section 202(b) or section 202(c), but, in the case of such spouse,
only if he or she attains the age of 72 before 1969 and only with
respect to spouse’s insurance benefits under section 202(b) or sec-
tion 202(c) for and after the month in which he or she attains such
age. For each month before the month in which any such individual
meets the requirements of section 214(a), the amount of the old-age
insurance benefit shall, notwithstanding the provisions of section
202(a), be the larger of $64.40 or the amount most recently estab-
lished in lieu thereof under section 215() and the amount of the
spouse’s insurance benefit of the spouse shall, notwithstanding the
provisions of section 202(b) or section 202(c), be the larger of $32.20
or the amount most recently established in lieu thereof under sec-
tion 215@).

(b) In the case of any individual who has died, who does not meet
the requirements of section 214(a), and whose surviving spouse at-
tains age 72 before 1969, the 6 quarters of coverage referred to in
paragraph (3) of section 214(a) and in paragraph (1) thereof shall,
for purposes of determining the entitlement to surviving spouse’s
insurance benefits under section 202(e) or section 202(f), instead
be—

(1) 3 quarters of coverage if such surviving spouse attains
the age of 72 in or before 1966,
(2) 4 quarters of coverage if such surviving spouse attains
the age of 72 in 1967, or
(3) 5 quarters of coverage if such surviving spouse attains
the age of 72 in 1968.
The amount of the surviving spouse’s insurance benefit for each
month shall, notwithstanding the provisions of section 202(e) or
section 202(f) (and section 202(m)), be the larger of $64.40 or the
amount most recently established in lieu thereof under section
215(1).

(¢) In the case of any individual who becomes, or upon filing ap-
plication therefor would become, entitled to benefits under section
202(a) by reason of the application of subsection (a) of this section,
who dies, and whose surviving spouse attains the age of 72 before
1969, such deceased individual shall be deemed to meet the re-
quirements of subsection (b) of this section for purposes of deter-
mining entitlement of such surviving spouse to surviving spouse’s
insurance benefits under section 202(e) or section 202(f).

308 See Vol. II, Appendices, Cost-of-Living Increase and Other Determinations, with respect to
flat-rate benefits to workers age 72 and not insured under usual requirements.
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BENEFITS AT AGE 72 FOR CERTAIN UNINSURED INDIVIDUALS 309

Eligibility
SEC. 228. [42 U.S.C. 428] (a) Every individual who—

(1) has attained the age of 72,

(2)(A) attained such age before 1968, or (B) (i) attained such
age after 1967 and before 1972, and (ii) has not less than 3
quarters of coverage, whenever acquired, for each calendar
year elapsing after 1966 and before the year in which he or she
attained such age,

(3) is a resident of the United States (as defined in sub-
section (e)), and is (A) a citizen of the United States or (B) an
alien lawfully admitted for permanent residence who has re-
sided in the United States (as defined in section 210(i)) con-
tinuously during the 5 years immediately preceding the month
in which he or she files application under this section, and

(4) has filed application for benefits under this section,

shall (subject to the limitations in this section) be entitled to a ben-
efit under this section for each month beginning with the first
month after September 1966 in which he or she becomes so entitled
to such benefits and ending with the month preceding the month
in which he or she dies. No application under this section which
is filed by an individual more than 3 months before the first month
in which he or she meets the requirements of paragraphs (1), (2),
and (3) shall be accepted as an application for purposes of this sec-
tion.

Benefit Amount

(b) The benefit amount to which an individual is entitled under
this section for any month shall be the larger of $64.40 or the
amount most recently established in lieu thereof under section
215@).

Reduction for Governmental Pension System Benefits

(c)(1) The benefit amount of any individual under this section for
any month shall be reduced (but not below zero) by the amount of
any periodic benefit under a governmental pension system for
which he or she is eligible for such month.

(2) In the case of a husband and wife only one of whom is
entitled to benefits under this section for any month, the bene-
fit amount, after any reduction under paragraph (1), shall be
further reduced (but not below zero) by the excess (if any) of
(A) the total amount of any periodic benefits under govern-
mental pension systems for which the spouse who is not enti-
tled to benefits under this section is eligible for such month,
over (B) the benefit amount as determined without regard to
this subsection.

(3) In the case of a husband or wife both of whom are enti-
tled to benefits under this section for any month, the benefit
amount of each spouse, after any reduction under paragraph

309 See Vol. II, Appendices, Cost-of-Living Increase and Other Determinations, with respect to
flat-rate benefits at age 72 for certain uninsured persons.

See Vol. II, P.L. 98-21, §305(e), with respect to changes in payment amounts under this sec-
tion.
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(1), shall be further reduced (but not below zero) by the excess
(if any) of (A) the total amount of any periodic benefits under
governmental pension systems for which the other spouse is el-
igible for such month, over (B) the benefit amount of such
other spouse as determined without regard to this subsection.

(4) For purposes of this subsection, in determining whether
an individual is eligible for periodic benefits under a govern-
mental pension system—

(A) such individual shall be deemed to have filed appli-
cation for such benefits,

(B) to the extent that entitlement depends on an applica-
tion by such individual’s spouse, such spouse shall be
deemed to have filed application, and

(C) to the extent that entitlement depends on such indi-
vidual or his or her spouse having retired, such individual
and his or her spouse shall be deemed to have retired be-
fore the month for which the determination of eligibility is
being made.

(5) For purposes of this subsection, if any periodic benefit is
payable on any basis other than a calendar month, the Com-
missioner of Social Security shall allocate the amount of such
benefit to the appropriate calendar months.

(6) If, under the foregoing provisions of this section, the
amount payable for any month would be less than $1, such
amount shall be reduced to zero. In the case of a husband and
wife both of whom are entitled to benefits under this section
for the month, the preceding sentence shall be applied with re-
spect to the aggregate amount so payable for such month.

(7) If any benefit amount computed under the foregoing pro-
visions of this section is not a multiple of $0.10, it shall be
raised to the next higher multiple of $0.10.

(8) Under regulations prescribed by the Commissioner of So-
cial Security, benefit payments under this section to an indi-
vidual (or aggregate benefit payments under this section in the
case of a husband and wife) of less than $5 may be accumu-
lated until they equal or exceed $5.

Suspension for Months in Which Cash Payments Are Made Under
Public Assistance

(d) The benefit to which any individual is entitled under this sec-
tion for any month shall not be paid for such month if—

(1) such individual receives aid or assistance in the form of
money payments in such month under a State plan approved
under title I, X, XIV, or XVI, or under a State program funded
under part A of title IV, or

(2) such individual’s husband or wife receives such aid or as-
sistance in such month, and under the State plan the needs of
such individual were taken into account in determining eligi-
bility for (or amount of) such aid or assistance,

unless the State agency administering or supervising the adminis-
tration of such plan notifies the Commissioner of Social Security,
at such time and in such manner as may be prescribed in accord-
ance with regulations of the Commissioner of Social Security, that
such payments to such individual (or such individual’s husband or
wife) under such plan are being terminated with the payment or
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payments made in such month and such individual is not an indi-
vidual with respect to whom supplemental security income benefits
are payable pursuant to title XVI or section 211 of Public Law 93—
66 for the following month, nor shall such benefit be paid for such
month if such individual is an individual with respect to whom
supplemental security income benefits are payable pursuant to title
XVI or section 211 of Public Law 93-66 for such month, unless the
Commissioner of Social Security determines that such benefits are
not payable with respect to such individual for the month following
such month.

Suspension Where Individual Is Residing Outside the United
States

(e) The benefit to which any individual is entitled under this sec-
tion for any month shall not be paid if, during such month, such
individual is not a resident of the United States. For purposes of
this subsection, the term “United States” means the 50 States and
the District of Columbia.

Treatment as Monthly Insurance Benefits

(f) For purposes of subsections (t) and (u) of section 202, and of
section 1840, a monthly benefit under this section shall be treated
as a monthly insurance benefit payable under section 202.

Annual Reimbursement of Federal Old-Age and Survivors
Insurance Trust Fund

(g) There are authorized to be appropriated to the Federal Old-
Age and Survivors Insurance Trust Fund for the fiscal year ending
June 30, 1969, and for each fiscal year thereafter, such sums as the
Commissioner of Social Security deems necessary on account of—

(1) payments made under this section during the second pre-
ceding fiscal year and all fiscal years prior thereto to individ-
uals who, as of the beginning of the calendar year in which
falls the month for which payment was made, had less than 3
quarters of coverage,

(2) the additional administrative expenses resulting from the
payments described in paragraph (1), and

(3) any loss in interest to such Trust Fund resulting from
such payments and expenses,

in order to place such Trust Fund in the same position at the end
of such fiscal year as it would have been in if such payments had
not been made.

Definitions

(h) For purposes of this section—

(1) The term “quarter of coverage” includes a quarter of cov-
erage as defined in section 5(1) of the Railroad Retirement Act
of 1937310,

(2) The term “governmental pension system” means the in-
surance system established by this title or any other system or
fund established by the United States, a State, any political

310P L. 75-162. P.L. 93-445, §101, amended the Railroad Retirement Act of 1937 in its en-
tirety, effective January 1, 1975. See Vol. II, P.L. 75-162, §2, instead.
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subdivision of a State, or any wholly owned instrumentality of
any one or more of the foregoing which provides for payment
of (A) pensions, (B) retirement or retired pay, or (C) annuities
or similar amounts payable on account of personal services per-
formed by any individual (not including any payment under
any workmen’s compensation law or any payment by the Sec-
retary of Veterans Affairs as compensation for service-con-
nected disability or death).

(3) The term “periodic benefit” includes a benefit payable in
a lump sum if it is a commutation of, or a substitute for, peri-
odic payments.

(4) The determination of whether an individual is a husband
or wife for any month shall be made under subsection (h) of
section 216 without regard to subsections (b) and (f) of section
216.

BENEFITS IN CASE OF MEMBERS OF THE UNIFORMED SERVICES 312

SEC. 229. [42 U.S.C. 429] 313 For purposes of determining enti-
tlement to and the amount of any monthly benefit for any month
after December 1972, or entitlement to and the amount of any
lump-sum death payment in case of a death after such month, pay-
able under this title on the basis of the wages and self-employment
income of any individual, and for purposes of section 216(i)(3), such
individual, if he was paid wages for service as a member of a uni-
formed service (as defined in section 210(m)) which was included
in the term “employment” as defined in section 210(a) as a result
of the provisions of section 210(1)(1)(A), shall be deemed to have
been paid—

(1) in each calendar quarter occurring after 1956 and before
1978 in which he was paid such wages, additional wages of
$300, and

(2) in each calendar year occurring after 1977 and before
2002314 in which he was paid such wages, additional wages of
$100 for each $300 of such wages, up to a maximum of $1,200
of additional wages for any calendar year.

ADJUSTMENT OF THE CONTRIBUTION AND BENEFIT BASE

SEC. 230. [42 U.S.C. 430] (a) Whenever the Commissioner of So-
cial Security pursuant to section 215(i) increases benefits effective
with the December following a cost-of-living computation quarter,
the Commissioner shall also determine and publish in the Federal
Register on or before November 1 of the calendar year in which
such quarter occurs the contribution and benefit base determined
under subsection (b) or (c) which shall be effective with respect to
remuneration paid after the calendar year in which such quarter
occurs and taxable years beginning after such year.

(b) The amount of such contribution and benefit base shall (sub-
ject to subsection (c)) be the amount of the contribution and benefit
base in effect in the year in which the determination is made or,
if larger, the product of—

(1) $60,600, and

311 See Vol. II, 38 U.S.C. 5303A.

312P L. 108-203, §420(b)(1)(A), struck out “(a)”.

313P L. 108-203, §420(b)(2), inserted “and before 2002”, effective March 2, 2004. [(b) Strick-
en.3!]
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(2) the ratio of (A) the national average wage index (as de-
fined in section 209(k)(1)) for the calendar year before the cal-
endar year in which the determination under subsection (a) is
made to (B) the national average wage index (as so defined) for
1992,

with such product, if not a multiple of $300, being rounded to the
next higher multiple of $300 where such product is a multiple of
$150 but not of $300 and to the nearest multiple of $300 in any
other case.

(c) For purposes of this section, and for purposes of determining
wages and self-employment income under sections 209, 211, 213,
and 215 of this Act and sections 1402, 3121, 3122, 3125, 6413, and
6654 of the Internal Revenue Code of 1986315, (1) the “contribution
and benefit base” with respect to remuneration paid in (and tax-
able years beginning in) any calendar year after 1973 and prior to
the calendar year with the June of which the first increase in bene-
fits pursuant to section 215() of this Act becomes effective shall be
$13,200 or (if applicable) such other amount as may be specified in
a law enacted subsequent to the law which added this section, and
(2) the “contribution and benefit base” with respect to remunera-
tion paid (and taxable years beginning)—

(A) in 1978 shall be $17,700,

(B) in 1979 shall be $22,900,

(C) in 1980 shall be $25,900, and

(D) in 1981 shall be $29,700.

For purposes of determining under subsection (b) the “contribution
and benefit base” with respect to remuneration paid (and taxable
years beginning) in 1982 and subsequent years, the dollar amounts
specified in clause (2) of the preceding sentence shall be considered
to have resulted from the application of such subsection (b) and to
be the amount determined (with respect to the years involved)
under that subsection.

(d) Notwithstanding any other provision of law, the contribution
and benefit base determined under this section for any calendar
year after 1976 for purposes of section 4022(b)(3)(B) of Public Law
93406316, with respect to any plan, shall be the contribution and
benefit base that would have been determined for such year if this
section as in effect immediately prior to the enactment of the Social
Security Amendments of 1977317 had remained in effect without
change (except that, for purposes of subsection (b) of such section
230 as so in effect, the reference to the contribution and benefit
base in paragraph (1) of such subsection (b) shall be deemed a ref-
erence to an amount equal to $45,000, each reference in paragraph
(2) of such subsection (b) to the average of the wages of all employ-
ees as reported to the Secretary of Treasury shall be deemed a ref-
erence to the national average wage index (as defined in section
209(k)(1)), the reference to a preceding calendar year in paragraph
(2)(A) of such subsection (b) shall be deemed a reference to the cal-
endar year before the calendar year in which the determination
under subsection (a) of such section 230 is made, and the reference
to a calendar year in paragraph (2)(B) of such subsection (b) shall
be deemed a reference to 1992).

314P L. 108-203, §420(b)(1)(B), struck out subsection (b), effective March 2, 2004. For sub-
section (b) as it formerly read, see Vol. II, Appendix J, Superseded Provisions, P.L. 108-203.

315See P.L. 83-591, §§1402, 3121, 3122, and 3125 (this volume) and Vol. II for §§6413 and
6654.
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BENEFITS IN CASE OF CERTAIN INDIVIDUALS INTERNED DURING WORLD
WAR II

SEC. 231. [42 U.S.C. 4311 (a) For the purposes of this section the
term “internee” means an individual who was interned during any
period of time from December 7, 1941, through December 31, 1946,
at a place within the United States operated by the Government
of the United States for the internment of United States citizens
of Japanese ancestry.

(b)(1) For purposes of determining entitlement to and the amount
of any monthly benefit for any month after December 1972, or enti-
tlement to and the amount of any lump-sum death payment in the
case of a death after such month, payable under this title on the
basis of the wages and self-employment income of any individual,
and for purposes of section 216(i)(3), such individual shall be
deemed to have been paid during any period after he attained age
18 and for which he was an internee, wages (in addition to any
wages actually paid to him) at a weekly rate of basic pay during
such period as follows—

(A) in the case such individual was not employed prior
to the beginning of such period, 40 multiplied by the mini-
mum hourly rate or rates in effect at any such time under
section 206(a)(1) of title 29, United States Code, for each
full week during such period; and

(B) in the case such individual who was employed prior
to the beginning of such period, 40 multiplied by the great-
er of (i) the highest hourly rate received during any such
employment, or (ii) the minimum hourly rate or rates in
effect at any such time under section 206(a)(1) of title 29,
Unéted States Code 318, for each full week during such pe-
riod.

(2) This subsection shall not be applicable in the case of any
monthly benefit or lump-sum death payment if—

(A) a larger such benefit or payment, as the case may be,
would be payable without its application; or

(B) a benefit (other than a benefit payable in a lump-
sum unless it is a commutation of, or a substitute for, peri-
odic payments) which is based, in whole or in part, upon
internment during any period from December 7, 1941,
through December 31, 1946, at a place within the United
States operated by the Government of the United States
for the internment of United States citizens of Japanese
ancestry, is determined by any agency or wholly owned in-
strumentality of the United States to be payable by it
under any other law of the United States or under a sys-
tem established by such agency or instrumentality.

The provisions of clause (B) shall not apply in the case of any
monthly benefit or lump-sum death payment under this title if its
application would reduce by $0.50 or less the primary insurance
amount (as computed under section 215 prior to any recomputation
thereof pursuant to subsection (f) of such section) of the individual
on whose wages and self-employment income such benefit or pay-
ment is based. The provisions of clause (B) shall also not apply for
purposes of section 216(i)(3).

316 See Vol. II, Title 29.
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(3) Upon application for benefits, a recalculation of benefits
(by reason of this section), or a lump-sum death payment on
the basis of the wages and self-employment income of any indi-
vidual who was an internee, the Commissioner of Social Secu-
rity shall accept the certification of the Secretary of Defense or
his designee concerning any period of time for which an in-
ternee is to receive credit under paragraph (1) and shall make
a decision without regard to clause (B) of paragraph (2) of this
subsection unless the Commissioner has been notified by some
other agency or instrumentality of the United States that, on
the basis of the period for which such individual was an in-
ternee, a benefit described in clause (B) of paragraph (2) has
been determined by such agency or instrumentality to be pay-
able by it. If the Commissioner of Social Security has not been
so notified, the Commissioner shall then ascertain whether
some other agency or wholly owned instrumentality of the
United States has decided that a benefit described in clause
(B) of paragraph (2) is payable by it. If any such agency or in-
strumentality has decided, or thereafter decides, that such a
benefit is payable by it, it shall so notify the Commissioner of
Social Security, and the Commissioner of Social Security shall
certify no further benefits for payment or shall recompute the
amount of any further benefits payable, as may be required by
this section.

(4) Any agency or wholly owned instrumentality of the Unit-
ed States which is authorized by any law of the United States
to pay benefits, or has a system of benefits which are based,
in whole or in part, on any period for which any individual was
an internee shall, at the request of the Commissioner of Social
Security, certify to the Commissioner, with respect to any indi-
vidual who was an internee, such information as the Commis-
sioner of Social Security deems necessary to carry out the Com-
missioner’s functions under paragraph (3) of this subsection.

(c) There are authorized to be appropriated to the Trust Funds
and the Federal Hospital Insurance Trust Fund for the fiscal year
ending June 30, 1978, such sums as the Commissioner of Social Se-
curity and the Secretary jointly determine would place the Trust
Funds and the Federal Hospital Insurance Trust Fund in the posi-
tion in which they would have been if the preceding provisions of
this section had not been enacted.

PROCESSING OF TAX DATA 310

SEC. 232. [42 U.S.C. 432] The Secretary of the Treasury shall
make available information returns filed pursuant to part III of
subchapter A of chapter 61 of subtitle F of the Internal Revenue
Code of 1954, to the Commissioner of Social Security for the pur-
poses of this title and title XI. The Commissioner of Social Security
and the Secretary of the Treasury are authorized to enter into an
agreement for the processing by the Commissioner of Social Secu-
rity of information contained in returns filed pursuant to part III
of subchapter A of chapter 61 of subtitle F of the Internal Revenue

317 See Vol. II, P.L. 83-591, §6103(1), with respect to disclosure of returns and return informa-
tion by the Secretary of the Treasury to the Social Security Administration, and §7213(a)(1) with
respect to the penalty for unauthorized disclosure of that tax return information.

See Vol. II, P.L. 88-525, §11(e)(19), with respect to requesting and exchanging information
for purposes of verifying income and eligibility for food stamps.
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Code of 1986. Notwithstanding the provisions of section 6103(a) of
the Internal Revenue Code of 1986, the Secretary of the Treasury
shall make available to the Commissioner of Social Security such
documents as may be agreed upon as being necessary for purposes
of such processing. The Commissioner of Social Security shall proc-
ess any withholding tax statements or other documents made avail-
able to the Commissioner by the Secretary of the Treasury pursu-
ant to this section. Any agreement made pursuant to this section
shall remain in full force and effect until modified or otherwise
changed by mutual agreement of the Commissioner of Social Secu-
rity and the Secretary of the Treasury.

INTERNATIONAL AGREEMENTS

Purpose of Agreement

SEC. 233. [42 U.S.C. 433] (a) The President is authorized (sub-
ject to the succeeding provisions of this section) to enter into agree-
ments establishing totalization arrangements between the social
security system established by this title and the social security sys-
tem of any foreign country, for the purposes of establishing entitle-
ment to and the amount of old-age, survivors, disability, or deriva-
tive benefits based on a combination of an individual’s periods of
coverage under the social security system established by this title
and the social security system of such foreign country.

Definitions

(b) For the purposes of this section—

(1) the term “social security system” means, with respect to
a foreign country, a social insurance or pension system which
is of general application in the country and under which peri-
odic benefits, or the actuarial equivalent thereof, are paid on
account of old age, death, or disability; and

(2) the term “period of coverage” means a period of payment
of contributions or a period of earnings based on wages for em-
ployment or on self-employment income, or any similar period
recognized as equivalent thereto under this title or under the
social security system of a country which is a party to an
agreement entered into under this section.

Crediting Periods of Coverage; Conditions of Payment of Benefits

(c)(1) Any agreement establishing a totalization arrangement
pursuant to this section shall provide—

(A) that in the case of an individual who has at least 6
quarters of coverage as defined in section 213 of this Act
and periods of coverage under the social security system of
a foreign country which is a party to such agreement, peri-
ods of coverage of such individual under such social secu-
rity system of such foreign country may be combined with
periods of coverage under this title and otherwise consid-
ered for the purposes of establishing entitlement to and
the amount of old-age, survivors, and disability insurance
benefits under this title;

(B)3) that employment or self-employment, or any serv-
ice which is recognized as equivalent to employment or
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self-employment under this title or the social security sys-
tem of a foreign country which is a party to such agree-
ment, shall, on or after the effective date of such agree-
ment, result in a period of coverage under the system es-
tablished under this title or under the system established
under the laws of such foreign country, but not under both,
and (ii) the methods and conditions for determining under
which system employment, self-employment, or other serv-
ice shall result in a period of coverage; and

(C) that where an individual’s periods of coverage are
combined, the benefit amount payable under this title
shall be based on the proportion of such individual’s peri-
ods of coverage which was completed under this title.

(2) Any such agreement may provide that an individual who
is entitled to cash benefits under this title shall, notwithstand-
ing the provisions of section 202(t), receive such benefits while
he resides in a foreign country which is a party to such agree-
ment.

(3) Section 226 shall not apply in the case of any individual
to whom it would not be applicable but for this section or any
agreement or regulation under this section.

(4) Any such agreement may contain other provisions which
are not inconsistent with the other provisions of this title and
which the President deems appropriate to carry out the pur-
poses of this section.

Regulations

(d) The Commissioner of Social Security shall make rules and
regulations and establish procedures which are reasonable and nec-
essary to implement and administer any agreement which has been
entered into in accordance with this section.

Reports to Congress; Effective Date of Agreements

(e)(1) Any agreement to establish a totalization arrangement en-
tered into pursuant to this section shall be transmitted by the
President to the Congress together with a report on the estimated
number of individuals who will be affected by the agreement and
the effect of the agreement on the estimated income and expendi-
tures of the programs established by this Act.

(2) Such an agreement shall become effective on any date,
provided in the agreement, which occurs after the expiration of
the period (following the date on which the agreement is trans-
mitted in accordance with paragraph (1)) during which at least
one House of the Congress has been in session on each of 60
days; except that such agreement shall not become effective if,
during such period, either House of the Congress adopts a reso-
lution of disapproval of the agreement.
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DEMONSTRATION PROJECT AUTHORITY 320

SEC. 234. [42 U.S.C. 434] (a) AUTHORITY.—

(1) IN GENERAL.—The Commissioner of Social Security (in
this section referred to as the “Commissioner”) shall develop
and carry out experiments and demonstration projects de-
signed to determine the relative advantages and disadvantages
of—

(A) various alternative methods of treating the work ac-
tivity of individuals entitled to disability insurance bene-
fits under section 223 or to monthly insurance benefits
under section 202 based on such individual’s disability (as
defined in section 223(d)), including such methods as a re-
duction in benefits based on earnings, designed to encour-
age the return to work of such individuals;

(B) altering other limitations and conditions applicable
to such individuals (including lengthening the trial work
period (as defined in section 222(c)), altering the 24-month
waiting period for hospital insurance benefits under sec-
tion 226, altering the manner in which the program under
this title is administered, earlier referral of such individ-
uals for rehabilitation, and greater use of employers and
others to develop, perform, and otherwise stimulate new
forms of rehabilitation); and

(C) implementing sliding scale benefit offsets using vari-
ations in—

(i) the amount of the offset as a proportion of earned
income;

(i1) the duration of the offset period; and

(iii) the method of determining the amount of in-
come earned by such individuals, to the end that sav-
ings will accrue to the Trust Funds, or to otherwise
promote the objectives or facilitate the administration
of this title.

(2) AUTHORITY FOR EXPANSION OF SCOPE.—The Commissioner
may expand the scope of any such experiment or demonstra-
tion project to include any group of applicants for benefits
under the program established under this title with impair-
ments that reasonably may be presumed to be disabling for
purposes of such demonstration project, and may limit any
such demonstration project to any such group of applicants,
subject to the terms of such demonstration project which shall
define the extent of any such presumption.

(b) REQUIREMENTS.—The experiments and demonstration
projects developed under subsection (a) shall be of sufficient scope
and shall be carried out on a wide enough scale to permit a thor-
ough evaluation of the alternative methods under consideration
while giving assurance that the results derived from the experi-
ments and projects will obtain generally in the operation of the dis-
ability insurance program under this title without committing such
program to the adoption of any particular system either locally or
nationally.

318 See Vol. II, P.L. 106-170, §302(c), with respect to expansion of waiver authority available
in connection with demonstration projects providing for reductions in disability insurance bene-
fits based on earnings and §302(f), with respect to funding of such demonstration projects.
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(¢) AUTHORITY TO WAIVE COMPLIANCE WITH BENEFITS REQUIRE-
MENTS.—In the case of any experiment or demonstration project ini-
tiated under subsection (a) on or before December 17, 2005 32!, the
Commissioner may waive compliance with the benefit requirements
of this title and the requirements of section 1148 as they relate to
the program established under this title, and the Secretary may
(upon the request of the Commissioner) waive compliance with the
benefits requirements of title XVIII, insofar as is necessary for a
thorough evaluation of the alternative methods under consider-
ation. No such experiment or project shall be actually placed in op-
eration unless at least 90 days prior thereto a written report, pre-
pared for purposes of notification and information only and contain-
ing a full and complete description thereof, has been transmitted
by the Commissioner to the Committee on Ways and Means of the
House of Representatives and to the Committee on Finance of the
Senate. Periodic reports on the progress of such experiments and
demonstration projects shall be submitted by the Commissioner to
such committees. When appropriate, such reports shall include de-
tailed recommendations for changes in administration or law, or
both, to carry out the objectives stated in subsection (a).

(d) REPORTS.—

(1) INTERIM REPORTS.—On or before June 9 of each year, the
Commissioner shall submit to the Committee on Ways and
Means of the House of Representatives and to the Committee
on Finance of the Senate an annual interim report on the
progress of the experiments and demonstration projects carried
out under this subsection together with any related data and
materials that the Commissioner may consider appropriate.

(2) TERMINATION AND FINAL REPORT.—The authority to initi-
ate projects under the preceding provisions of this section shall
terminate on December 18, 2005.322 Not later than 90 days
after the termination of any experiment or demonstration
project carried out under this section, the Commissioner shall
submit to the Committee on Ways and Means of the House of
Representatives and to the Committee on Finance of the Sen-
ate a final report with respect to that experiment or dem-
onstration project.

319P. L. 108-203, §401(1), struck out “conducted under subsection (a)” and substituted “initi-
ated under subsection (a) on or before December 17, 2005”, effective March 2, 2004.

320P L. 108-203, §401(2), struck out the first sentence of (d)(2) and substituted this sentence,
effective March 2, 2004.
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APPROPRIATIONS

SEC. 301. [42 U.S.C. 501] The amounts made available pursuant
to section 901(c)(1)(A) for the purpose of assisting the States in the
administration of their unemployment compensation laws shall be
used as hereinafter provided.

PAYMENTS TO STATES

SEC. 302. [42 U.S.C. 502] (a) The Secretary of Labor shall from
time to time certify to the Secretary of the Treasury for payment
to each State which has an unemployment compensation law ap-
proved by the Secretary of Labor under the Federal Unemployment
Tax Act3, such amounts as the Secretary of Labor determines to
be necessary for the proper and efficient administration of such law
during the fiscal year for which such payment is to be made, in-
cluding 100 percent of so much of the reasonable expenditures of
the State as are attributable to the costs of the implementation and
operation of the immigration status verification system described in
section 1137(d). The Secretary of Labor’s determination shall be
based on (1) the population of the State; (2) an estimate of the
number of persons covered by the State law and of the cost of prop-
er and efficient administration of such law; and (3) such other fac-

1The President’s Reorganization Plan No. 2 of 1949, §1 (14 FR 5225, 63 Stat. 1065), trans-
ferred the Bureau of Employment Security, including the United States Employment Service,
from the Federal Security Agency to the Department of Labor, effective August 20, 1949.

Title III of the Social Security Act is administered by the Department of Labor.
42Title IIT appears in the United States Code as §§501-504 of subchapter III, chapter 7, Title

Regulations of the Secretary of Labor relating to Title III are contained in chapter V, Title
20, and subtitle A, Title 29, Code of Federal Regulations. Regulations of the Secretary of Health
and Human Services (formerly Secretary of Health, Education, and Welfare) relating to Title
IIT are contained in subtitle A, Title 45, Code of Federal Regulations.

See Vol. II, P.L. 95-521, §102(i), with respect to reporting of benefits received under the So-
cial Security Act.

See Vol. II, P.L. 97-248, §604(c), with respect to an appropriation of funds to assist States
in meeting administrative costs.

Se?i Vol. II, P.L. 100-628, §904(c)(2) and (3), with respect to access to State employment
records.

2This table of contents does not appear in the law.

3The “Federal Unemployment Tax Act” is in §§3301-3311 of P.L. 83-591 (this volume).
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tors as the Secretary of Labor finds relevant. The Secretary of
Labor shall not certify for payment under this section in any fiscal
year a total amount in excess of the amount appropriated therefor
for such fiscal year.

(b) Out of the sums appropriated therefor, the Secretary of the
Treasury shall, upon receiving a certification under subsection (a),
pay, through the Fiscal Service of the Department of the Treasury
and prior to audit or settlement by the General Accounting Office 4,
to the State agency charged with the administration of such law
the amount so certified.

(c) No portion of the cost of mailing a statement under section
6050B(b) of the Internal Revenue Code of 1986 (relating to unem-
ployment compensation) shall be treated as not being a cost for the
proper and efficient administration of the State unemployment
compensation law by reason of including with such statement infor-
mation about the earned income credit provided by section 32 of
the Internal Revenue Code of 1986. The preceding sentence shall
not apply if the inclusion of such information increases the postage
required to mail such statement.

PROVISIONS OF STATE LAWS

SEC. 303. [42 U.S.C. 503] (a) The Secretary of Labor shall make
no certification for payment to any State unless he finds that the
law of such State, approved by the Secretary of Labor under the
Federal Unemployment Tax Act 5, includes provision for—

(1) Such methods of administration (including after January
1, 1940, methods relating to the establishment and mainte-
nance of personnel standards on a merit basis, except that the
Secretary of Labor shall exercise no authority with respect to
the selection, tenure of office, and compensation of any individ-
ual employed in accordance with such methods) as are found
by the Secretary of Labor to be reasonably calculated to insure
full payment of unemployment compensation when due6; and?

(2) Payment of unemployment compensation solely through
public employment offices or such other agencies as the Sec-
retary of Labor may approve; and

(3) Opportunity for a fair hearing, before an impartial tribu-
nal, for all individuals whose claims for unemployment com-
pensation are denied; and

(4) The payment of all money received in the unemployment
fund of such State (except for refunds of sums erroneously paid
into such fund and except for refunds paid in accordance with
the provisions of section 3305(b) of the Federal Unemployment
Tax Act8), immediately upon such receipt, to the Secretary of
the Treasury to the credit of the unemployment trust fund? es-
tablished by section 904; and

4+PL 108-271, §8(b), provided that “Any reference to the General Accounting Office in any law,
rule, regulation, certificate, directive, instruction, or other official paper in force on the date of
enactment to this Act, (July 7, 2004), shall be considered to refer and apply to the Government
Accountability Office.”

5See P.L. 83-591, §§3301-3311 (this volume).

6P.L. 91-648, §208(a)(2)(B), transferred to the U.S. Civil Service Commission, effective March
6, 1971, all functions, powers, and duties of the Secretary of Labor under paragraph (1).

7See Vol. II, P.L. 105-33, §5401, with respect to a clarifying provision relating to base peri-

S.
8See P.L. 83-591, §3305(b) (this volume).
9 As in original. Probably should be “Unemployment Trust Fund”.
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(5) Expenditure of all money withdrawn from an unemploy-
ment fund of such State, in the payment of unemployment
compensation, exclusive of expenses of administration, and for
refunds of sums erroneously paid into such fund and refunds
paid in accordance with the provisions of section 3305(b) of the
Federal Unemployment Tax Act: Provided, That an amount
equal to the amount of employee payments in to the unemploy-
ment fund of a State may be used in the payment of cash bene-
fits to individuals with respect to their disability, exclusive of
expenses of administration: Provided further, That the
amounts 903(c)(2) or 903(d)(4) may, subject to the conditions
prescribed in such section, be used for expenses incurred by
the State for administration of its unemployment compensation
law and public employment offices: Provided further, That
nothing in this paragraph shall be construed to prohibit de-
ducting an amount from unemployment compensation other-
wise payable to an individual and using the amount so de-
ducted to pay for health insurance, or the withholding of Fed-
eral, State, or local individual income tax, if the individual
elected to have such deduction made and such deduction was
made under a program approved by the Secretary of Labor:
Provided further, That amounts may be deducted from unem-
ployment benefits and used to repay overpayments as provided
in subsection (g): Provided further, That amounts may be with-
drawn for the payment of short-time compensation under a
plan approved by the Secretary of Labor: Provided further,
That amounts may be withdrawn for the payment of allow-
ances under a self-employment assistance program (as defined
in section 3306(t) of the Internal Revenue Code of 1986); and

(6) The making of such reports, in such form and containing
such information, as the Secretary of Labor may from time to
time require, and compliance with such provisions as the Sec-
retary of Labor may from time to time find necessary to assure
the correctness and verification of such reports; and

(7) Making available upon request to any agency of the Unit-
ed States charged with the administration of public works or
assistance through public employment, the name, address, or-
dinary occupation and employment status of each recipient of
unemployment compensation, and a statement of such recipi-
ent’s rights to further compensation under such law; and

(8) Effective July 1, 1941, the expenditure of all moneys re-
ceived pursuant to section 302 of this title solely for the pur-
poses and in the amounts found necessary by the Secretary of
Labor for the proper and efficient administration of such State
law; and

(9) Effective July 1, 1941, the replacement, within a reason-
able time, of any moneys received pursuant to section 302 of
this title, which, because of any action or contingency, have
been lost or have been expended for purposes other than, or in
amounts in excess of, those found necessary by the Secretary
of Labor for the proper administration of such State law; and

(10) A requirement that, as a condition of eligibility for regu-
lar compensation for any week, any claimant who has been re-
ferred to reemployment services pursuant to the profiling sys-
tem under subsection (j)(1)(B) participate in such services or in
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similar services unless the State agency charged with the ad-
ministration of the State law determines—

(A) such claimant has completed such services; or

(B) there is justifiable cause for such claimant’s failure
to participate in such services.

(b) Whenever the Secretary of Labor, after reasonable notice and
opportunity for hearing to the State agency charged with the ad-
ministration of the State law, finds that in the administration of
the law there is—

(1) a denial, in a substantial number of cases, of unemploy-
ment compensation to individuals entitled thereto under such
law; or

(2) a failure to comply substantially with any provision speci-
fied in subsection (a);

the Secretary of Labor shall notify such State agency that further
payments will not be made to the State until the Secretary of
Labor is satisfied that there is no longer any such denial or failure
to comply. Until he is so satisfied he shall make no further certifi-
cation to the Secretary of the Treasury with respect to such State:
Provided, That there shall be no finding under clause (1) until the
question of entitlement shall have been decided by the highest judi-
cial authority given jurisdiction under such State law: Provided
further, That any costs may be paid with respect to any claimant
by a State and included as costs of administration of its law.

(c) The Secretary of Labor shall make no certification for pay-
ment to any State if he finds, after reasonable notice and oppor-
tunity for hearing to the State agency charged with the administra-
tion of the State law—

(1) that such State does not make its records available to the
Railroad Retirement Board, and furnish to the Railroad Retire-
ment Board at the expense of the Railroad Retirement Board
such copies thereof as the Railroad Retirement Board deems
necessary for its purposes;

(2) that such State is failing to afford reasonable cooperation
with every agency of the United States charged with the ad-
ministration of any unemployment insurance law; or

(3) that any interest required to be paid on advances under
title XII of this Act has not been paid by the date on which
such interest is required to be paid or has been paid directly
or indirectly (by an equivalent reduction in State unemploy-
ment taxes or otherwise) by such State from amounts in such
State’s unemployment fund, until such interest is properly
paid.

(d)(1) The State agency charged with the administration of the
State law—

(A) shall disclose, upon request and on a reimbursable
basis, to officers and employees of the Department of Agri-
culture and to officers or employees of any State food
stamp agency any of the following information contained
in the records of such State agency—

(1) wage information,

(i1) whether an individual is receiving, has received,
or has made application for, unemployment compensa-
tion, and the amount of any such compensation being
received (or to be received) by such individual,
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(iii) the current (or most recent) home address of
such individual, and

(iv) whether an individual has refused an offer of
employment and, if so, a description of the employ-
ment so offered and the terms, conditions, and rate of
pay therefor, and

(B) shall establish such safeguards as are necessary (as
determined by the Secretary of Labor in regulations) to in-
sure that information disclosed under subparagraph (A) is
used only for purposes of determining an individual’s eligi-
bility for benefits, or the amount of benefits, under the
food stamp program established under the Food Stamp Act
of 1977.

(2)(A) For purposes of this paragraph, the term “unemploy-
ment compensation” means any unemployment compensation
payable under the State law (including amounts payable pur-
suant to an agreement under a Federal unemployment com-
pensation law).

(B) The State agency charged with the administration of
the State law—

(1) may require each new applicant for unemploy-
ment compensation to disclose whether the applicant
owes an uncollected overissuance (as defined in section
13(c)(1) of the Food Stamp Act of 1977) of food stamp
coupons,

(i1) may notify the State food stamp agency to which
the uncollected overissuance is owed that the appli-
cant has been determined to be eligible for unemploy-
ment compensation if the applicant discloses under
clause (i) that the applicant owes an uncollected over-
issuance and the applicant is determined to be so eligi-
ble,

(iii) may deduct and withhold from any unemploy-
ment compensation otherwise payable to an individ-
ual—

(I) the amount specified by the individual to the
State agency to be deducted and withheld under
this clause,

(II) the amount (if any) determined pursuant to
an agreement submitted to the State food stamp
agency under section 13(c)(3)(A) of the Food
Stamp Act of 1977 19, or

(ITI) any amount otherwise required to be
deducted and withheld from the unemployment
compensation pursuant to section 13(c)(3)(B) of
such Act, and

(iv) shall pay any amount deducted and withheld
under clause (iii) to the appropriate State food stamp
agency.

(C) Any amount deducted and withheld under subpara-
graph (B)(iii) shall for all purposes be treated as if it were
paid to the individual as unemployment compensation and
paid by the individual to the State food stamp agency to

10See Vol. II, P.L. 88-525.
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which the uncollected overissuance is owed as repayment
of the individual’s uncollected overissuance.

(D) A State food stamp agency to which an uncollected
overissuance is owed shall reimburse the State agency
charged with the administration of the State unemploy-
ment compensation law for the administrative costs in-
curred by the State agency under this paragraph that are
attributable to repayment of uncollected overissuance to
the State food stamp agency to which the uncollected over-
issuance is owed.

(3) Whenever the Secretary of Labor, after reasonable notice
and opportunity for hearing to the State agency charged with
the administration of the State law, finds that there is a fail-
ure to comply substantially with the requirements of para-
graph (1), the Secretary of Labor shall notify such State agency
that further payments will not be made to the State until he
is satisfied that there is no longer any such failure. Until the
Secretary of Labor is so satisfied, he shall make no further cer-
tification to the Secretary of the Treasury with respect to such
State.

(4) For purposes of this subsection, the term “State food
stamp agency” means any agency described in section 3(n)(1)
of the Food Stamp Act of 1977 which administers the food
stamp program established under such Act. 11

(e)(1) The State agency charged with the administration of the
State law—

For

(A) shall disclose, upon request and on a reimbursable
basis, directly to officers or employees of any State or local
child support enforcement agency any wage information
contained in the records of such State agency, and

(B) shall establish such safeguards as are necessary (as
determined by the Secretary of Labor in regulations) to in-
sure that information disclosed under subparagraph (A) is
used only for purposes of establishing and collecting child
support obligations from, and locating, individuals owing
such obligations.

purposes of this subsection, the term “child support obliga-

tions” only includes obligations which are being enforced pursuant
to a plan described in section 454 of this Act which has been ap-
proved by the Secretary of Health and Human Services under part
D of title IV of this Act.

(2)(A) The State agency charged with the administration of
the State law—

(1) shall require each new applicant for unemploy-
ment compensation to disclose whether or not such ap-
plicant owes child support obligations (as defined in
the last sentence of paragraph (1)),

(i1) shall notify the State or local child support en-
forcement agency enforcing such obligations, if any ap-
plicant discloses under clause (i) that he owes child
support obligations and he is determined to be eligible
for unemployment compensation, that such applicant
has been so determined to be eligible,

11 See Vol. II, P.L. 88-525, §11(e)(19), with respect to requesting and exchanging information
for verifying income and eligibility for food stamps.
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(iii) shall deduct and withhold from any unemploy-
ment compensation otherwise payable to an individ-
ual—

(I) the amount specified by the individual to the
State agency to be deducted and withheld under
this clause,

(IT) the amount (if any) determined pursuant to
an agreement submitted to the State agency
under section 454(19)(B)(i) of this Act, or

(III) any amount otherwise required to be so
deducted and withheld from such unemployment
compensation through legal process (as defined in
section 462(e)), and

(iv) shall pay any amount deducted and withheld
under clause (iii) to the appropriate State or local
child support enforcement agency.

Any amount deducted and withheld under clause (iii) shall for all
purposes be treated as if it were paid to the individual as unem-
ployment compensation and paid by such individual to the State or
local child support enforcement agency in satisfaction of his child
support obligations.

(B) For purposes of this paragraph, the term “unemploy-
ment compensation” means any compensation payable
under the State law (including amounts payable pursuant
to agreements under any Federal unemployment com-
pensation law).

(C) Each State or local child support enforcement agency
shall reimburse the State agency charged with the admin-
istration of the State unemployment compensation law for
the administrative costs incurred by such State agency
under this paragraph which are attributable to child sup-
port obligations being enforced by the State or local child
support enforcement agency.

(3) Whenever the Secretary of Labor, after reasonable notice
and opportunity for hearing to the State agency charged with
the administration of the State law, finds that there is a fail-
ure to comply substantially with the requirements of para-
graph (1) or (2), the Secretary of Labor shall notify such State
agency that further payments will not be made to the State
until he is satisfied that there is no longer any such failure.
Until the Secretary of Labor is so satisfied, he shall make no
further certification to the Secretary of the Treasury with re-
spect to such State. 12

(4) For purposes of this subsection, the term “State or local
child support enforcement agency” means any agency of a
State or political subdivision thereof operating pursuant to a
plan described in the last sentence of paragraph (1).

(5) A State or local child support enforcement agency may
disclose to any agent of the agency that is under contract with
the agency to carry out the purposes described in paragraph
(1)(B) wage information that is disclosed to an officer or em-
ployee of the agency under paragraph (1)(A). Any agent of a
State or local child support agency that receives wage informa-

12See Vol. II, P.L. 96-499, §1025, with respect to withholding certification of State unemploy-
ment laws.
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tion under this paragraph shall comply with the safeguards es-
tablished pursuant to paragraph (1)(B).

(f) The State agency charged with the administration of the State
law shall provide that information shall be requested and ex-
changed for purposes of income and eligibility verification in ac-
cordance with a State system which meets the requirements of sec-
tion 1137 of this Act.

(g)(1) A State may deduct from unemployment benefits otherwise
payable to an individual an amount equal to any overpayment
made to such individual under an unemployment benefit program
of the United States or of any other State, and not previously re-
covered. The amount so deducted shall be paid to the jurisdiction
under whose program such overpayment was made. Any such de-
duction shall be made only in accordance with the same procedures
relating to notice and opportunity for a hearing as apply to the re-
covery of overpayments of regular unemployment compensation
paid by such State.

(2) Any State may enter into an agreement with the Sec-
retary of Labor under which—

(A) the State agrees to recover from unemployment ben-
efits otherwise payable to an individual by such State any
overpayments made under an unemployment benefit pro-
gram of the United States to such individual and not pre-
viously recovered, in accordance with paragraph (1), and to
pay such amounts recovered to the United States for credit
to the appropriate account, and

(B) the United States agrees to allow the State to re-
cover from unemployment benefits otherwise payable to an
individual under an unemployment benefit program of the
United States any overpayments made by such State to
such individual under a State unemployment benefit pro-
gram and not previously recovered, in accordance with the
same procedures as apply under paragraph (1).

(3) For purposes of this subsection, “unemployment benefits”
means unemployment compensation, trade adjustment allow-
ances, and other unemployment assistance.

(h)(1) The State agency charged with the administration of the
State law shall, on a reimbursable basis—

(A) disclose quarterly, to the Secretary of Health and
Human Services, wage and claim information, as required
pursuant to section 453(i)(1), contained in the records of
such agency;

(B) ensure that information provided pursuant to sub-
paragraph (A) meets such standards relating to correct-
ness and verification as the Secretary of Health and
Human Services, with the concurrence of the Secretary of
Labor, may find necessary; and

(C) establish such safeguards as the Secretary of Labor
determines are necessary to insure that information dis-
closed under subparagraph (A) is used only for purposes of
subsections (i)(1), (i)(3), and (j) of section 453.

(2) Whenever the Secretary of Labor, after reasonable notice
and opportunity for hearing to the State agency charged with
the administration of the State law, finds that there is a fail-
ure to comply substantially with the requirements of para-
graph (1), the Secretary of Labor shall notify such State agency
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that further payments will not be made to the State until the
Secretary of Labor is satisfied that there is no longer any such
failure. Until the Secretary of Labor is so satisfied, such Sec-
retary shall make no future certification to the Secretary of the
Treasury with respect to the State.

(3) For purposes of this subsection—

(A) the term “wage information” means information re-
garding wages paid to an individual, the social security ac-
count number of such individual, and the name, address,
State, and the Federal employer identification number of
the employer paying such wages to such individual; and

(B) the term “claim information” means information re-
garding whether an individual is receiving, has received,
or has made application for, unemployment compensation,
the amount of any such compensation being received (or to
be received by such individual), and the individual’s cur-
rent (or most recent) home address.

(i)(1) The State agency charged with the administration of the
State law—

(A) shall disclose, upon request and on a reimbursable
basis, only to officers and employees of the Department of
Housing and Urban Development and to representatives of
a public housing agency, any of the following information
contained in the records of such State agency with respect
to individuals applying for or participating in any housing
assistance program administered by the Department who
have signed an appropriate consent form approved by the
Secretary of Housing and Urban Development—

(1) wage information, and

(i1) whether an individual is receiving, has received,
or has made application for, unemployment compensa-
tion, and the amount of any such compensation being
received (or to be received) by such individual, and

(B) shall establish such safeguards as are necessary (as
determined by the Secretary of Labor in regulations) to en-
sure that information disclosed under subparagraph (A) is
used only for purposes of determining an individual’s eligi-
bility for benefits, or the amount of benefits, under a hous-
ing assistance program of the Department of Housing and
Urban Development.

(2) The Secretary of Labor shall prescribe regulations gov-
erning how often and in what form information may be dis-
closed under paragraph (1)(A).

(3) Whenever the Secretary of Labor, after reasonable notice
and opportunity for hearing to the State agency charged with
the administration of the State law, finds that there is a fail-
ure to comply substantially with the requirements of para-
graph (1), the Secretary of Labor shall notify such State agency
that further payments will not be made to the State until he
or she is satisfied that there is no longer any such failure.
Until the Secretary of Labor is so satisfied, he or she shall
make no future certification to the Secretary of the Treasury
with respect to such State.
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(4) For purposes of this subsection, the term “public housing
agency” means any agency described in section 3(b)(6) of the
United States Housing Act of 1937 13,

(G)(1) The State agency charged with the administration of the
State law shall establish and utilize a system of profiling all new
claimants for regular compensation that—

(A) identifies which claimants will be likely to exhaust
regular compensation and will need job search assistance
services to make a successful transition to new employ-
ment;

(B) refers claimants identified pursuant to subparagraph
(A) to reemployment services, such as job search assistance
services, available under any State or Federal law;

(C) collects follow-up information relating to the services
received by such claimants and the employment outcomes
for such claimants subsequent to receiving such services
and utilizes such information in making identifications
pursuant to subparagraph (A); and

(D) meets such other requirements as the Secretary of
Labor determines are appropriate.

(2) Whenever the Secretary of Labor, after reasonable notice
and opportunity for hearing to the State agency charged with
the administration of the State law, finds that there is a fail-
ure to comply substantially with the requirements of para-
graph (1), the Secretary of Labor shall notify such State agency
that further payments will not be made to the State until he
is satisfied that there is no longer any such failure. Until the
Secretary of Labor is so satisfied, he shall make no further cer-
tification to the Secretary of the Treasury with respect to such
State.

(k)14 (1) For purposes of subsection (a), the unemployment com-
pensation law of a State must provide—

(A) that if an employer transfers its business to another
employer, and both employers are (at the time of transfer)
under substantially common ownership, management, or
control, then the unemployment experience attributable to
the transferred business shall also be transferred to (and
combined with the unemployment experience attributable
to) the employer to whom such business is so transferred,

(B) that unemployment experience shall not, by virtue of
the transfer of a business, be transferred to the person ac-
quiring such business if—

(i) such person is not otherwise an employer at the
time of such acquisition, and

(i1) the State agency finds that such person acquired
the business solely or primarily for the purpose of ob-
taining a lower rate of contributions,

(C) that unemployment experience shall (or shall not) be
transferred in accordance with such regulations as the Sec-
retary of Labor may prescribe to ensure that higher rates

13See Vol. II, P.L. 75-412.

14P 1. 108-295, §2(a), added subsection (k), applicable to a certifications for payments (under
section 302(a) of the Social Security Act) in rate years beginning after the end of the 26-week
period beginning on the first day of the first regularly scheduled session of the State legislature
beginning on or after August 9, 2004.

See Vol. II, P.L. 108-295, §2(d), with respect to a study and reporting requirements and defi-
nitions for §303(k) .
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of contributions are not avoided through the transfer or ac-
quisition of a business,

(D) that meaningful civil and criminal penalties are im-
posed with respect to—

(1) persons that knowingly violate or attempt to vio-
late those provisions of the State law which implement
subparagraph (A) or (B) or regulations under subpara-
graph (C), and

(i1) persons that knowingly advise another person to
violate those provisions of the State law which imple-
ment subparagraph (A) or (B) or regulations under
subparagraph (C), and

(E) for the establishment of procedures to identify the
transfer or acquisition of a business for purposes of this
subsection.

(2) For purposes of this subsection—

(A) the term “unemployment experience”, with respect to
any person, refers to such person’s experience with respect
to unemployment or other factors bearing a direct relation
to such person’s unemployment risk;

(B) the term “employer” means an employer as defined
under the State law;

(C) the term “business” means a trade or business (or a
part thereof);

(D) the term “contributions” has the meaning given such
term by section 3306(g) of the Internal Revenue Code of
1986 13,

(E) the term “knowingly” means having actual knowl-
edge of or acting with deliberate ignorance of or reckless
disregard for the prohibition involved; and

(F) the term “person” has the meaning given such term
by section 7701(a)(1) of the Internal Revenue Code of
1986 16,

JUDICIAL REVIEW

SEC. 304. [42 U.S.C. 504] (a) Whenever the Secretary of Labor—
(1) finds that a State law does not include any provision
specified in section 303(a), or
(2) makes a finding with respect to a State under subsection
(b), (¢), (d), (e), (h), (i), or (j) of section 303,
such State may, within 60 days after the Governor of the State has
been notified of such action, file with the United States court of ap-
peals for the circuit in which such State is located or with the Unit-
ed States Court of Appeals for the District of Columbia, a petition
for review of such action. A copy of the petition shall be forthwith
transmitted by the clerk of the court to the Secretary of Labor. The
Secretary of Labor thereupon shall file in the court the record of
the proceedings on which he based his action as provided in section
2112 of title 28, United States Code 7.
(b) The findings of fact by the Secretary of Labor, if supported
by substantial evidence, shall be conclusive; but the court, for good
cause shown, may remand the case to the Secretary of Labor to

15See P.L. 83-591, §3306(g) (this volume).
16 See Vol. II, P.L. 83-591, §7701(a)(1).
17See Vol. II, 28 U.S.C. 2112.
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take further evidence and the Secretary of Labor may thereupon
make new or modified findings of fact and may modify his previous
action, and shall certify to the court the record of the further pro-
ceedings. Such new or modified findings of fact shall likewise be
conclusive if supported by substantial evidence.

(c) The court shall have jurisdiction to affirm the action of the
Secretary of Labor or to set it aside, in whole or in part. The judg-
ment of the court shall be subject to review by the Supreme Court
of the United States upon certiorari or certification as provided in
section 1254 of title 28 of the United States Code !8.

(d)(1) The Secretary of Labor shall not withhold any certification
for payment to any State under section 302 until the expiration of
60 days after the Governor of the State has been notified of the ac-
tion referred to in paragraph (1) or (2) of subsection (a) or until the
State has filed a petition for review of such action, whichever is
earlier.

(2) The commencement of judicial proceedings under this sec-
tion shall stay the Secretary’s action for a period of 30 days,
and the court may thereafter grant interim relief if warranted,
including a further stay of the Secretary’s action and including
such other relief as may be necessary to preserve status or
rights.

18See Vol. II, 28 U.S.C. 1254.
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in chapters II, III, and XIII, Title 45, Code of Federal Regulations. Regulations of the Secretary
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See Vol. II, 31 U.S.C. 3720 and 3720A, with respect to collection of payments due to Federal
agencies; 6504—6505, with respect to intergovernmental cooperation; 7501-7507, with respect to
uniform audit requirements for State and local governments receiving Federal financial assist-
ance.

See Vol. II, P.L. 82-183, §618, which prohibits denial of grants-in-aid under certain condi-
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See Vol. II, P.L. 88-352, §601, for prohibition against discrimination in federally assisted pro-
grams.

See Vol. II, P.L. 89-73, §213, with respect to eligibility for Federal surplus property.

See Vol. II, P.L. 89-97, §121(b), with respect to restrictions on payment to a State receiving
payments under Title XIX.

See Vol. II, Appendix, P.L. 94-241, §1, for §502(a)(1) of H.J. Res. 549, with respect to partici-
pation by the Commonwealth of the Northern Mariana Islands on the same basis as Guam.

e Vol. II, P.L. 95-521, §102(i), with respect to reporting of benefits received under the So-
cial Security Act.

See Vol. II, P.L.. 100-204, §724(d), with respect to furnishing information to the United States
Commission on Improving the Effectiveness of the United Nations; and §725(b), with respect to
the detailing of Government personnel.

See Vol. II, P.L. 100-235, §§5-8, with respect to responsibilities of each Federal agency for
computer systems security and privacy.

See Vol. II, P.L. 100-690, §5301(a)(1)(C) and (d)(1)(B), with respect to benefits of drug traf-
fickers and possessors.

See Vol. II, P.L. 101-508, §§13301 and 13302, with respect to the OASDI Trust Funds.

2This table of contents does not appear in the law.
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