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Haines, B.J.

____ Before the panel is Engineering Resources, Inc.'s appeal of
the bankruptcy court’s orders denying its notion for partial
sumary j udgnent and entering default and default judgnent agai nst
it in an adversary proceeding initiated by co-plaintiffs (and
affiliated Chapter 11 debtors) CRS Steam Inc. and Thonas F.
LeBl anc. For the reasons set forth below, we vacate the default

judgment and remand for further proceedings.

Background

The debtors' voluntary Chapter 11 petitions followed cl osely
on the heels of adverse rulings entered by the U.S. District Court
for the Northern District of Illinois and the U.S. Court of Appeals
for the Seventh Circuit in litigation with Engi neering Resources,
Inc. ("ERI"). Following a jury determnation that CRS Steam and
LeBl anc had mi sappropriated ERI's trade secrets and had used t hose
secrets wongfully to obtain two patents, the District Court
entered judgnment against CRS Steam and LeBlanc for $1, 150,000
(conprised of conpensatory and punitive damages), enjoined them
fromfurther utilizing ERI's secrets, and ordered LeBl anc to assign
the patents to ERI.

The District Court's danages award and injunctive order were
ultimately affirmed by the Seventh Circuit. The patents were

assigned to ERI, but, within 90 days thereafter, CRS Steam and



LeBl anc each filed a voluntary Chapter 11 petition in the U S
Bankruptcy Court in Wrcester, Massachusetts.

CRS Steam and LeBlanc then jointly filed a thirteen-count
adversary conpl aint seeking, inter alia, to avoid the court-ordered
pat ent assignnment as a preference. ERI vigorously defended the
action. It noved (successfully) to dism ss several counts. | t
answered the conplaint, participated in the initial pretrial
conference (joining in an initial stipulation), pursued extensive
di scovery, and noved for sunmmary judgnment. Although ERI obtained
sumary judgnment on two fraudul ent transfer counts, in a published
deci sion the bankruptcy court denied summary judgnent on the

preference count. See CRS Steam |Inc. v. Engineering Resources,

Inc. (Inre CRS Steam Inc.), 225 B.R 833 (Bankr. D. Mass. 1998).

The court set a final pretrial conference for October 29
1998. Before that conference convened, however, ERI's |ocal
counsel, Bowditch & Dewey, L.L.P., obtained |eave of court to
wi t hdraw fromthe case. Although ERI continued to be represented
by Illinois counsel, Frederick W Acker of Stanbs & Trucco, it was
left without a | ocal attorney. At Stanps & Trucco's request, the
Cct ober 29, 1998, pretrial conference was conti nued to Novenber 9,
1998. Trial remained cal endared for early Decenber

ERI failed to appear at the reschedul ed pretrial conference.
Plaintiffs' counsel explained to the court that they had been

unable to obtain ERI's counsel's cooperation in preparing the



suppl enental stipulation required for the conference. The court
confirmed that the earlier pretrial conference had been continued
on Stanbs & Trucco's request, that Bowditch & Dewey |awers had
been present at court on COctober 29 to di scuss the continuance with
plaintiffs' counsel, and that a notice of the rescheduled
conference had issued.

The follow ng coll oquy ensued:

M5. DEVINE (for LeBlanc): Your honor, in accordance with
[local] Rule 7016(e) we woul d request that the defendants

[sic] be defaulted in this matter. They failed to
respond and failed to participate in this pre-trial
heari ng. In light of the fact that we have a trial

pendi ng, schedul ed for Decenber 3rd, and no i ndication of
what the status is with respect to their appearance here
or their defense of our action, sanctions are appropriate
in accordance with 7016(e), and we would request that
t hey be defaulted.

COURT: Vll, | guess | — | would think a default is
warranted at this point. They asked — they have Chi cago
counsel . Local counsel has wthdrawmn. W had a pre-

trial scheduled last tine. They asked for a conti nuance.

We granted that continuance to today, and there's been

absol utely no one show up today.

M5. DEVINE: That's correct, Your Honor.

COURT: | don't know why a default isn't appropriate.
(J.A at 507-08.)

The court went on to di scuss other matters, returning | ater to
the status of ERI's defense. Plaintiffs' counsel inforned the
j udge that they understood that, in addition to ERI having no | ocal

counsel, M. Acker had left Stanbs & Trucco's enploy. They

expressed an expectation that Bowditch & Dewey m ght re-enter the
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case as |local counsel for ERI. The discussion continued:

COURT: [] Now you said earlier, Ms. Devine, you said that
Bowditch & Dewey, there was sone possibility for them
com ng back in to the case?

M5. DEVINE: That was ny under st andi ng, Your Honor. That
was part of what we were waiting for, to see howthat was
going to resolve itself. In light of that, we agreed to
the continuance to this week, for this pre-trial hearing.

COURT: Oh, you nean Bowditch & Dewey — the fol ks from
Bowdi tch & Dewey who were here on the 29th said there was
sone —

M5. DEVINE: Right.

COURT: — possibility —

M5. DEVINE: Right.

COURT: — about them com ng back?

M5. DEVINE: That's correct, Your Honor.

COURT: But have you tal ked to Bowditch & Dewey since?
M5. DEVINE: We haven't spoken directly to them however
we did also CC them on the pre-trial stipulation that
went to Chicago counsel -

COURT:  Mrhmm

M5. DEVINE: -- with the sane cover letter —

COURT:  Mrhmm

M5. DEVINE: — indicating our intention to file it on
Friday of last week and to contact us with any changes,
or to participate with us in the joint pre-trial

stat enent .

MS. [ DEVI NE] : That was hand-delivered to Bowditch &
Dewey on Friday, | think, that —

COURT: And Bowditch & Dewey had notice of today's
heari ng obvi ously.



M5. DEVINE: That's correct, Your Honor.

COURT: It participated in the setting of today's date.

MS. DEVINE: That's correct, Your Honor.

COURT: Well, okay. Al right, then it |ooks as though

you're entitled to default judgnent. | think what 1'd

like to do is have you prepare the default judgnent...

(J.A at 510-11.)

Pursuant to the judge's instruction, CRS Steam and LeBl anc
filed a notion for default judgnment on Novenber 12, 1998. ERI
pronptly filed a notion to vacate the default and opposition to
entry of default judgnment. 1In a pleading filed Novenber 19, 1998,
CRS St eam and LeBl anc opposed ERI's notion for relief fromdefault
and urged the court to enter default judgnent. On that sane date,
wi t hout further hearing, the bankruptcy judge denied ERI's notion
and entered default judgnment against it. No explanation
acconpani ed the judge's margi n endorsenent denying ERI's notion to

vacate the default or his executed default judgnent order. This

appeal ensued.

Discussion
1. Review Standards
W review the lower court's entry of default and default
judgnent, as well as its refusal to vacate default, under the abuse

of discretion standard. See Zeitler v. Zeitler (In re Zeitler),




221 B.R 934, 937 (B.A P. 1st Cir. 1998).' As the First Circuit
has iterated:

Judi ci al discretionin necessarily broad - but it is
not absol ute. Abuse occurs when a material factor
deserving significant weight is ignored, when an i nproper
factor is relied upon, or when all proper and no i nproper
factors are assessed, but the court makes a serious
m st ake in wei ghing them

| ndependent G 1 & Chem Wirkers of Quincy, Inc. v. Procter & Ganbl e

Mqg. Co., 864 F.2d 927, 929 (1st G r. 1988). Accord Rui z-Troche v.

Pepsi Cola of Puerto Rico Bottling Co., 161 F.3d 77, 83 (1 Cir.

1998); Coon v. Genier, 867 F.2d 73, 78 (1st GCr. 1989); Neal

Mtchell Assocs. V. Braunstein (Inre Lanbeth Corp.) 227 B.R 1, 6-

7 &n.9 (B.AP 1 Cr. 1998); see, e.qg., Coon, 867 F.2d at 78

(default judgnent); Schiff v. Rhode Island, 199 B.R 438, 440-41

(D.RI. 1996)(default judgnment). Here, our review is colored by
judicial disfavor for entry of judgnment by default and a preference

for disposing of cases on their nerits. See Velazquez-Rivera v.

Sea-lLand Serv., Inc., 920 F.2d 1072, 1079 (1%t Gr. 1990); In re

Zeitler, 221 B.R at 937 (citing cases).
Be it the entry of default judgnment or the court's refusal to
vacate default, we scrutinize its action by reviewing the recordto

see that the judge considered and appropriately applied the "good

cause" factors of Federal Rule G vil Procedure 55(c), as
! "A default judgnent is a final order, ripe for our
review." In re Zeitler, 221 B.R at 936.




i ncor porated by Federal Rul e of Bankruptcy Procedure 7055(c). See

CGeneral Contracting & Trading Co., L.L.C. v. Interpole, Inc., 899

F.2d 109, 112 (1%t Gr. 1990)(applying Rule 55(c) "good cause"
standard to District court's refusal to set aside a default)

Schiff, 199 B.R at 440-42 (trial court's entry of default and
appel l ate review require consideration of Rule 55(c) "good cause"

factors); Inre Zeitler, 221 B.R at 938 ("good cause" review of

entry of default and refusal to set aside a default). At m ninmm
t he bankruptcy judge's ruling required himto consider (1) whether
ERI's failure to appear at the pretrial conference was willful; (2)
if setting aside the default woul d prejudi ce CRS St eamand LeBl anc;

and (3) the nerits of ERI's defense. See In re Zeitler, 221 B.R

at 938; accord General Contracting & Trading Co., L.L.C., 899 F.2d

at 112; Coon, 867 F.2d at 75-76. It could also appropriately
consider "the proffered explanation for the default, the good faith
of the parties, the anmount of noney involved, and the timng [of
the notion seeking relief fromdefault].” Coon, 867 F.2d at 76

Accord Inre Zeitler, 221 B.R at 938.

2. Applying the Standard

As was the case in In re Zeitler, our review is hanpered by

the absence of any indication in the record that the bankruptcy
judge considered and applied the foregoing factors or that he
assessed the gravity of ERI's shortcoming in the peculiar context

of the case before him See In re Zeitler, 221 B.R at 939; see




also Vel azquez-Rivera, 920 F.2d at 1079 (vacating a dism ssal

prem sed on plaintiff's counsel's failure to appear at a conti nued
pre-trial, finding a want of articul ated reasons for "invoking the
severest sanction"); Schiff, 199 B.R at 442 (lanenting the
bankruptcy court's order's failure to "illumnate" whether it
consi dered 'good cause' factors in granting notion for default).

In In re Zeitler we remanded the matter to the bankruptcy

court so that the judge could consider the defaulting party's
conduct, and its request that default be vacated, in light of the
appropriate factors. See 221 B.R at 939-40. In so doing

however, we noted that the bankruptcy court's failure to "set forth
the reasons for his entry of default judgnent and for refusing to
set aside that judgnent in light of the appropriate factors" m ght,

on the appropriate record, warrant outright reversal. 1d. at 939-

40 & n.10 (citing Coon, 867 F.2d at 78 n.8 and Keegel v. Key West

& Carribean Trading Co., Inc., 627 F.2d 372, 374 (D.C. Gr. 1980)).

This is such a case.

In the case before us, the primary 'good cause' factors
di sfavor default. ERI's failure to attend the pretrial conference,
al though plainly sanctionable, should not have proved a fatal
m sstep. The court nmade no finding that ERI wllfully absented
itself fromthe conference. Indeed, the state of the record at the
time default entered denonstrated plainly what ER asserted,

wi t hout contradiction, inits notion seeking relief fromthe order:



Its local counsel had recently been granted | eave to withdraw and
the responsible attorney at the Illinois firmrepresenting it had
departed the firm on the eve of the conference. These are not
ingredients in a recipe for willfulness. CRS Steam and LeBl anc
suffered no neaningful prejudice by virtue of ERI's failure to
attend the conference, and any prejudice they did suffer (viz.
wasted attorney tine) could be adequately alleviated by inposition
of nonetary or other sanctions short of default.? ERI had pl eaded
and prosecuted substantial defenses.?

The Coon considerations also weigh heavily against default.
ERI's proffered explanation for its nonfeasance was sensible,
conpatible with the record, and uncontroverted. There is no
suggestion that ERl acted in bad faith. Its dispute with the
debtor lay at the heart of the reorganization case, wth ER's

claim representing 95% of CRS Steam s unsecured debt.* ERI's

2 ERI's failure to attend the conference did not require
t he postponenent of trial. Indeed, inits notion to set aside the
default, ERI affirmatively represented that it remained ready to
try the case on Decenber 3, 1998.

8 True enough, the court's order denying ERI's notion for
partial summary j udgnent had addressed, and di spatched, significant
points pressed by ERI. Multiple counts (with nmultiple issues)

remai ned for trial, and even the sumrmary judgnent order renai ned
open to change. See Fed. R Civ. P. 54(b); see also Fed. R Bankr.
P. 7054(a) (nmaki ng Federal Rule of Cvil Procedure 54(b) applicable
to adversary proceedings).

4 The bankruptcy judge descri bed the scope, character, and
significance of the dispute in great detail in his published
summary judgnment decision. See Inre CRS Steam lInc., 225 B.R at
835- 36.
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response to the debtors' notion for default judgnent and its notion
to vacate the default were filed i medi ately after default entered.

In short, all pertinent factors, readily ascertainable from
the record before us, point to the conclusion that default should
not have entered, or, at any rate, ERI's notion to vacate the
default should have been granted. Under no stretch of the | ower

court's discretion was inmposition of default judgnent warranted.?®

° W reject the debtors' characterization that, by vacating
default judgnment we "fuzz" +the bright Ilines of litigation
managenent that | ower courts endeavor to polish. W stress, as we
did in In re Zeitler, that we appreciate the difficulty of the
trial judge's task. See 221 B.R at 939. The In re Zeitler panel
observed:

W recogni ze that trial courts have heavy cal endars
and that, rightfully, trial judges should not indulge
slothfulness or dilatory or obstructive conduct.
Nei t her shoul d they be required to assenbl e an exhausti ve
record to support sanctions reasonably inmposed in the
face of such conduct.

Nevert hel ess, when sanctions are inposed -
particularly a default judgnent, the severest of
sanctions — the propriety of their inposition escapes
informed review unless there exists sone record
denonstrating that the judge's action was fairly
considered in light of pertinent principles.

Id. Thelines trial courts demand litigants toe should be bright.
| mposi ng fair and proportionate puni shnent for crossing those |ines
will not fuzz them W do not dispute the power to punish.
Rat her, we comrend trial courts to inpose punishnents that fit the
crinme. Careful application of the 'good cause' standards will help
assure that the sanctions are justified under the circunstances and
tailored to a litigant's infraction. See Vel azquez-Rivera, 920
F.2d at 1079 ("whol eheartedly" endorsing "the use of stiff
sanctions, including dismssal, where appropriate,” but vacating a
di smissal for failure to appear at pre-trial conference, suggesting
that "if the court had tried to set forth in witing the reasons
for invoking the severest sanction of dismssal, the lack of fit
bet ween provocation and penalty woul d have becone apparent").
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Thus, we vacate the default judgnent and renand the nmatter to the
bankruptcy court to fashion an appropriate sanction for ERI's
pretrial conference defaults and to set the case for trial.®
3. Denial of Summary Judgment
ERI asks that we review (and reverse) the bankruptcy court's
order denying its nmotion for sunmary judgnent on Count VII, the
debtors' preference avoi dance count. W decline the invitation.
To begin, an order denying summary judgnent is not a fina
order. See 28 U.S.C. 88 128(a)(1),(b)(jurisdiction to hear appeal s
"from final judgnents, orders, and decrees"); Fed. R G v. Proc.
54(b) (adj udi cation of "fewer than all the clainms or the rights and
liabilities of fewer than all the parties shall not term nate the

action as to any of the clains or parties" unless the court directs

6 Vel azquez-Ri vera, a case that involved circunstances
simlar to those before us, is instructive. The Velazquez-Rivera
plaintiffs were initially represented by the Puerto R co Labor
Rel ati ons Board in a | abor grievance. Wen the defendants renoved
the case to federal court the Board withdrew fromrepresentation.
The court ordered plaintiffs to retain counsel and schedul ed a pre-
trial conference. The plaintiffs retained counsel on the eve of
the pre-trial but he had a scheduling conflict that prevented his
appear ance. The court rescheduled the pre-trial conference and
counsel was notified. He failed to appear at the reschedul ed
conference. The court summarily dism ssed the action and fined the
attorney. See 920 F.2d at 1073-74. The court of appeals reversed
the dismssal. It concluded that the plaintiffs' tardy retention
of new counsel was not willful, that their new attorney's contact
wi th opposing counsel prior to the pre-trial indicated he was not
del i berately neglecting the case, that the case's procedural
hi story di d not evidence "protracted i nacti on or deli berate del ay, "
that counsel's neglect was "relatively isolated,” and that the
opposing party was not prejudiced by the nonappearance. 1d. at
1076- 78.
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entry of final judgnent); see also Fed. R Bankr. P. 7054(a); see

also, e.qg., United States v. Charter Int'l Gl Co., 83 F.3d 510

522 n.16 (1* Cir. 1996)(denial of summary judgnent not an
appeal abl e final order absent extenuating circunmstances). Under
the rules, the court's determ nation renmains "subject to revision
at any time before the entry of judgnment adjudicating all the
clainms and the rights and liabilities of all the parties.” Fed.
R CGv. P. 54(b).

Moreover, ERI has not noved this court for |eave to appeal,
see 28 U.S.C. 8§ 128(a)(3); Fed. R Bankr. P. 8003, and we see no
reason to grant | eave to appeal based on what the record before us

reveals. See Fleet Data Processing Corp. v. Branch (In re Bank of

New Engl and Corp.), 218 B.R 643, 649 (B.A P. 1st GCr. 1998)(court

may treat tinmely notice of appeal of interlocutory order as request
for | eave to appeal).

The order denying ERl summary judgnent on Count VII is not a
coll ateral order. See id. (articulating four-part test for
collateral orders). Although the bankruptcy judge's hol di ng was
unequi vocal on the summary judgnent record, it is not, as expl ai ned
above, the conclusive determnation of Count WVII's nmerits;
al t hough the order determ nes an "inportant |egal question,"” that
question is not "conpletely separate fromthe nerits of the primary
action"; and the court's ruling will be effectively reviewabl e on

appeal fromfinal judgment. 1d.
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We coul d exercise discretionary authority to review the order

under 28 U. S.C. 8§ 158(a)(3), see In re Bank of New Engl and Corp.

218 B.R at 652-53, but we are unconvinced that to do so would
"materially advance the ultimate termnation of the litigation."

28 U.S.C. 8 1292(b); see also In re Bank of New England Corp., 218

B.R at 654 (quoting and applying 8 1292(b)). There remain
multiple counts to be determned at trial. How t hose i ssues,
including the preference claim may be finally determ ned renmains
to be seen. Pending final judgnent, the parties have an abundance
of switches and | evers by which settlenent m ght be arranged.
Havi ng addressed the procedural issues and having thereby
opened the way for trial on the nerits, we will not reach into the
substantive guts of the litigation to address an issue which has

not as yet received the |ower court's |ast word.

Conclusion
For the reasons set forth above, the bankruptcy court's entry
of default and default judgnent against ERl are VACATED, and the
case is REMANDED to the bankruptcy court for further proceedi ngs

consi stent with our deci sion.
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