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Thisis acivil rights action. Plaintiffs John Hi cks
("Hi cks") and hi s parents, John and Patrici a H cks, have brought
this lawsuit under the Civil Rights Act of 1871, 42 U. S.C
8§ 1983; the Individuals Wth Di sabilities Education Act ("I DEA"),
20 U.S.C. 8 1400, et seq.; the Rehabilitation Act of 1973, 29
U.S.C. 8 794; and the Anericans Wth Disabilities Act ("ADA") of
1990, 42 U.S.C. §8 12101. Plaintiffs are seeking noney damages
fromdef endant Purchase Li ne School District ("thedistrict") and
various i ndi vidual adm ni strators for their all eged vi ol ati on of
federal laws that protect the rights of individuals wth
disabilitiestoafree appropriate public education, their right
to be free fromdiscrimnation based upon their disability, and

their right to due process of |aw



Def endants have filed a notion for summary judgnent,
arguing that 1) this court | acks subject matter jurisdiction over
this matter; 2) there is no genuine issue of material fact
regar di ng defendants' child find obligation or Hicks's alleged
disability; and 3) the individual defendants are entitled to
qualified imunity. For the reasons which foll ow, defendants'’

nmotion i s deni ed.

BACKGROUND

Hicks is a 2001 graduate of the school district. He
attended the district's schools fromthird grade through his
graduation. His el ementary school grades were primarily A" s and
B's; however, his grades fromsevent h grade until graduati on were
wel | below prior performance. Additionally, he suffered from
chronic discipline problems that affected his academc
per f or mance.

VWhen the district and the individual defendants were
made aware of Hicks' performance, they nmade no attenpt to
formal |y eval uate hi mfor potential disabilities. His continual
and pervasi ve behavi or probl ens were never assessed to see if
t hey were synptomati c of any potential disabilities. Moreover,
the district failed to provide plaintiff parents with witten

notice of their due process rights to have Hi cks eval uat ed.



Plaintiffs filed this | awsuit seeki ng noney damages
fromdef endants to conpensate for their all eged violation of the
federal |aws that ensure students with disabilities receive a

free appropriate public education.

1. STANDARD OF REVI EW

Federal Rule of Civil Procedure 56©) provides that

sunmary judgnment may be granted if, drawing all inferences in
favor of the non-noving party, "the pleadings, depositions,
answers tointerrogatories and adm ssionsonfile, together with
the affidavits, if any, showthat thereis no genuineissueasto
any material fact and that the noving party is entitled to a
judgnment as a matter of |aw."

The mere exi stence of sone factual di spute betweenthe
parties will not defeat an otherw se properly supported notion
for summary judgment. A dispute over those facts that m ght
af fect the outcone of the suit under the governi ng substantive

law, i.e. the material facts, however, will preclude the entry of

summary judgnent. Anderson v. Liberty Lobby, Inc., 477 U. S. 242,

248 (1986). Simlarly, summary judgnent is i nproper so | ong as
the dispute over the material facts 1is genuine. Ld.
In determ ning whether the dispute is genuine, the court's
function is not to weigh the evidence or to determ ne the truth

of the matter, but only to determ ne whether the evidence of



record is such that a reasonable jury could return averdict for
t he nonnovi ng party. 1d. at 248-49.

In sunmary, the inquiry under a Rule 56 notion is
whet her the evidence of record presents a genui ne di spute over
material facts so as to require subm ssion of the matter to a
jury for resolution of that factual dispute or whether the
evi dence i s so one-si ded t hat the novant nust prevail as a matter
of | aw.

It is on this standard that the court has revi ewed

def endants' nmotion and plaintiffs' response thereto.

1. DI SCUSSI ON

A. Subject-Matter Jurisdiction

Initially, defendants argue that the court |acks
subj ect-matter jurisdictionover this action. They contend that
because plaintiffs failed to exhaust avail able adm nistrative
renmedi es beforefilingthislawsuit, their clains are barred. As
one district court recently observed, "[t]his argunent has
al ready been concl usively rejectedby the Third Circuit [ Court of

Appeal s]." McCachren v. Blacklick Valley Sch. Dist., 217

F. Supp. 2d 594, 597 (WD. Pa. 2002) (citing WB. v. Matula, 67

F.3d 484 (3d Cir. 1995)).
Exhaustion of admi nstrative remedies is generally a

prerequisite to acivil action grounded in |IDEA. See 20 U. S. C



8 1415(1); see also Matula, 67 F.3d at 495; Jereny H. v. Munt

Lebanon Sch. Dist., 95 F. 3d 272 (3d Cir. 1996). |If a plaintiff

seeks relief that is unavailable in adm nstrative proceedi ngs,
however, exhaustionis not required. [d. |In Matula, the court
of appeal s held that, "where the relief sought inacivil action
is not avail ableinan | DEA adm nstrative proceeding, recourseto
such proceedi ngs woul d be futil e and t he exhausti on requi renment

is excused." Matula, 67 F.3d at 496; citing Honig v. Doe, 484

U.S. 305, 326-27 (1988) (holding that under | DEA s predecessor
statute "parents may bypass the adm nstrative process where
exhaustion would be futile or inadequate").

Mor eover, def endant s’ ar gument relies, al nost
excl usively, upon a district court opi ni on that IS

di stinguishable fromthis case. See Lindsley v. Grard Sch

Dist., 213 F. Supp. 2d 523 (WD. Pa. 2002). In Lindsley the court
refused to excuse aplaintiff's failureto exhaust adm nstrative
remedies in an | DEA case because such renedies where stil

available to correct the alleged 8 1983 violation. 1d. at 537;

citinginter alia Corpus Christi Indep. Sch. Dist., 31 | DELR 41

(1991) (holding that parent's clains for conpensatory educati on
was premature inlight of fact that child had not been determnm ned
eligible for special education services; school district was
ordered to assess the student in all suspected areas of

disability as soon as practicable).



Hi cks, however, has graduated fromthe district andis
seeking retrospective relief only in the formof noney damages
t hat are unavail abl e t hrough any adm nistrative process.! See

Ronald D. v. Titusville Area Sch. Dist., 159 F. Supp. 2d 857, 862

(WD. Pa. 2001). Therefore, plaintiffs' are excused froml DEA" s
exhaustion requirenent, and this court has subject-mtter

jurisdiction over this action.? ]d.; see also McCachren, 217

F. Supp. 2d at 597.

B. Genui ne | ssues of Material Fact -- Defendants' Child
Find Obligation & John's All eged Disability

Def endant s next argue that plaintiffs have failed to
rai se a genuine issue of material fact regardi ng whet her they
failedintheir obligationtoidentify if Hicks had adisability

and to determ ne whether he was actually disabled. W find,

! This also indicates that plaintiffs' clains are not
nmoot as the defendants argue. Here, plaintiffs are seeking
conpensation for alleged past violations of John's right to a
free appropriate public education. Therefore, John's
graduati on does not noot this case. See e.qg., Ronald D., 159
F. Supp. 2d at 862.

2 It also follows a fortiori that plaintiffs my seek
nmoney damages. See McCachren, 217 F. Supp.2d at 597. There,
the court correctly observed that "[a]ccording to the Third
Circuit [Court of Appeals], the IDEA itself nmakes no nention of
danages as an avail able type of relief, though damages are
available in an 8 1983 action for violations of the |DEA
See Matula, 67 F.3d at 496. Thus, nonetary damages are not

'relief that is also available' under the IDEA . . . and
therefore the I DEA' s exhaustion requirenment does not apply to
actions seeking such relief.” 1d.
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however, that plaintiffs have produced sufficient evidence on
these issues to withstand summary judgnment.

Under I DEA, school districts are charged with ensuring
that "[a]ll children with disabilities . . . regardless of the
severity of their disabilities, and who are in need of speci al
education and rel ated services, are identified, |ocated, and
evaluated . . ." 20 U.S.C. § 1412(a)(3)(A). Here, there is no
guestion that the district was subject to this child find
obligation. The issue is whether it fulfilled its duty.

| nportantly, plaintiffs did not have a duty to
identify, locate, or evaluate Hi cks pursuant to IDEA. This

obligation falls squarely upon the district. See e.qg., MC. v.

Central Reg'l Sch. Dist., 81 F.3d 389, 397 (3d Cir. 1999). The

court of appeals has clearly held that "[a] child s entitlenment
to special education should not depend upon the vigilance of
parents (who may not be sufficiently sophisticatedto conprehend
t he probl em) nor be abri dged because the district's behavior did
not rise to the level of slothfulness or bad faith." 1d.
Here, plaintiffs have adduced sufficient record
evi dence from which a juror could reasonably believe that
defendants did not fulfill their child find obligations.
Specifically, defendants were aware of John's systemati c academ ¢
and behavi or decline fromseventh grade onward. Fromplaintiffs'

evi dence, when the district was made aware of John's suspected



di sability, instead of perform ng aformal eval uati on, asked hi s
parents to nonitor his progress. For exanple, defendant
Canpi sano, a guidance counselor, admtted that there was a
possibility that Hicks suffered fromalearningdisability; yet,
the district failed to act. From her deposition, she stated:
Q If you |l ook on the second page of Exhibit 22, and
this is under the category called recomendations,
nunmber three says 'John's possible candi dacy for
| earning disability because of a di screpancy between

verbal 1Q and performance 1Q on the WPSI [a
st andar di zed test] was expl ainedtothe parents. They

will rmonitor school situation and request school
psychol ogi cal testing if school problens ariseinthe
future." Do you see that?

A: Yes, | do.
Q What does that nean?

A: That neans i f that parent's see a probl emin school,
they will notify us for psychol ogi cal testing.

Q But you were put on notice as well that thereis a
possi bl e  earning disability with this boy, were you
not ?

A: That's telling us there's a possibility.

Q@ You do understand, do you not, that |DEA puts no
requi renment what soever on the parents to notify the
school of any probleminvolving their child?

A Yes.

Q That's strictly a responsibility the school has?

A: Yes.

Here, defendants are not entitled to summary j udgment

regarding their child find duty because the record denonstr at es



that, at a mnimum there is a genuine issue of material fact on
this point.

Additional ly, def endants have fail ed to showthat there
i's not a genuine issue of material fact with respect to whet her
or not John had (or has) a disability. W have been presented
with conflicting expert reports by the parties. Plaintiffs'
expert cl ai ms John may have suffered a di sability whil e a student
at the district and defendants' expert argues to the contrary.
We have scheduled a Daubert hearing to determne the
qual ifications of the parties experts. At this point, therefore,

we cannot grant summary judgnment on this issue.

C. Qualified I munity

Def endants finally argue that the i ndividual
def endants, district adm nistrators, are entitled to qualified
immunity. They contend that these defendants are entitled to
such imunity because they all egedly did not believe John was
di sabl ed and t hus di d not know ngly violate hisrights. Seee.q.

Saucier v. Katz, 533 U. S. 194, 201 (2001) (holding that test for

qualified inmunity is whether facts show i ndividual violated a
constitutional right). Viewng this record in the |ight nost
favorableto plaintiffs, it cannot be said that these individual
def endants did not violate the IDEA' s clearly established child

find obligations.



As t he court of appeals held in Matula, | DEA requires
that covered children "be |ocated and evaluated within a
reasonable tinme, and . . . a school official who failed to carry
out his or her . . . duty within a reasonable time would
under st and t hat what he i s doing violates that duty."” Matula, 67
F. 3d at 501. Here, as previously discussed, thereis sufficient
record evidencetoindicate that areasonabl e juror could believe
t hat t he i ndi vi dual defendants were derelict intheir childfind
duti es.

Def endant s argunent t hat John's ri ghts under | DEA wer e
not cl early established because t hey were al | egedl y unawar e t hat
he suffered froma disability m sses the point. The individual
def endants shoul d have suspected that he had a disability and
referred himfor a formal evaluation, which they failed to do.
There were nunerous red flags which should have al erted these
adm ni strators: grades which when conpared to John's tested
ability, denonstrated severe academ ¢ underachi evenent; John's
chroni c discipline problens fromseventh grade onward; and t he
previously discussed test scores.

Because this record could support a finding that the
i ndi vi dual adm ni strators abrogated their childfindduties, they
cannot escape liability based on qualified imunity. Sumrmary

j udgnment on this ground, therefore, is denied.
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| V. CONCLUSI ON

The record denonstrates that plaintiffs have produced
sufficient evidence to allow this case to proceed to trial
Accordi ngly, defendants' notion for sunmary judgnent i s deni ed.

The appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

JOHN HI CKS, a m nor through
his parents and | egal

guardi ans John & Patricia
Hi cks, and JOHN & PATRIClI A
HI CKS,

V. Civil Action No. 2001-979

The PURCHASE LI NE SCHOOL

DI STRICT, et al.,
Def endant s.

)
)
)
)
. )
Plaintiffs, )
)
)
)
)
)
)
ORDER
AND NOW this __ day of February 2003, IT IS HEREBY
ORDERED t hat def endants' notion for sunmary judgnent [ Document
#11] is DENI ED

BY THE COURT:

cc: All Counsel of Record
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