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Conpetitive Tel ecommuni cati ons Association (ConpTel) petitions for
review of a portion of a Federal Communi cations Conmi ssion (FCC) order that
interprets the Tel ecommuni cations Act of 1996, see First Report and O der,

| mpl enent ati on of t he Local Conpetition Pr ovi si ons in t he
Tel econmuni cations Act of 1996, CC Docket No. 96-98 (Aug. 8, 1996)
[hereinafter First Report and Order]. This is one of a nunber of cases

consolidated and referred to the Eighth Circuit Court of Appeals by order
of the Judicial Panel on Multidistrict Litigation. See lowa Uils. Bd. v.
FCC, 109 F.3d 418, 421 (8th Cr.), notion to vacate stay denied, 117 S. C.
429 (1996). The Court heard oral argunent on ConpTel’'s petition
separately, and we now i ssue a separate decision, as this case deals with
di screte issues raised only in ConpTel’s petition

ConpTel describes itself as “the principal industry association of
the nation's conpetitive telecommunications carriers, with nearly 200
nmenbers.” Brief of Petitioner (D sclosure of Interests at 1). ConpTel has
been described nore specifically as “a trade association with over 150"
menbers who are | ong-di stance telephone conpanies, known in
t el ecomuni cations jargon as interexchange carriers or | XCs. Conpetitive
Tel ecomms. Ass’'n v. FCC, 87 F.3d 522, 524 (D.C. Cr. 1996); see also Brief
of Respondent at 3.

CompTel first challenges the FCCs interpretation of the term
“interconnection” as used in 47 U S.C A 8§ 251 (c)(2) (West Supp. 1997).1
Section 251 in general concerns the devel opnent of

Al references in this opinion to sections and subsections
of the Tel ecommuni cations Act of 1996 in West’'s United States
Code Annotated (U . S.C A') are to the 1997 suppl enent.
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conpetitive tel ecommuni cations nmarkets, and the duties and obligations of
tel ecommuni cations carriers in furtherance of that objective as Congress
has described them Subsection (a) lists the duties inposed on all

t el ecomuni cations carriers, whether |ong-distance or |ocal, and subsection
(b) details obligations of all |ocal exchange carriers (LECS).2 Here we
are concerned wth subsection (c), which sets forth “[a]dditiona

obligations of incunbent” LECs, that is, those who were providing |ocal

phone service in an area on February 8, 1996, the date the
Tel ecomuni cations Act of 1996 becane law. See id. 8§ 251(h)(1). Anong the
obligations assigned incunbent LECs is “[t]he duty to provide, for the
facilities and equi pnent of any requesting telecomunications carrier,

i nterconnection with the [LEC s] network . . . for the transm ssion and
routing of telephone exchange service and exchange access.” Id.
§ 251(c)(2)(A).

In its First Report and Oder, the FCC concluded “that the term
“interconnection’ under section 251(c)(2) refers only to the physical
linking of two networks for the nmutual exchange of traffic.” First Report
and Oder § 176; see also 47 CF.R § 51.5 (1996) (defining interconnection
as in the First Report and Order and noting that “[t]his term does not
include the transport and ternination of traffic”). ConpTel argues that
Congress intended interconnection to be nore than nere physical access and
that the definition of the term should include transnission and routing
services as well.

In reviewing the decision of an adninistrative agency, we “nust
reject administrative constructions which are contrary to

2LECs provide | ocal tel ephone service or offer |ocal access
for long-distance service. See 47 U S.C A 8§ 153(26), (47),
(16).
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clear congressional intent.” Chevron U S A Inc. v. Natural Resources
Def ense Council., Inc., 467 U S. 837, 843 n.9 (1984). Here, however, the
term interconnection is undefined by the Act, and when “the statute is

silent or anbiguous with respect to the specific issue, the question for
the court is whether the agency’'s answer is based on a permissible
construction of the statute.” |d. at 843. In applying that standard, the
FCC's interpretation of interconnection is entitled to “considerable
weight” and this Court’'s deference. 1d. at 844.

A

CompTel first asserts that the FCC s definition of interconnection
wites certain other |anguage out of the statute. W disagree. ConpTe
contends that Congress’'s |anguage requiring incunbent LECs to provide
i nterconnection “for the transmi ssion and routing of telephone exchange
servi ce and exchange access” neans that Congress intended to require the
LECs to provide transmission and routing services in addition to
i nterconnection. According to the argunent, the FCC s definition renders
the phrase “for the transm ssion and routing” neani ngl ess. But considering
the section as a whole and in context, it is reasonable to conclude that
Congress intended “for the transm ssion and routing of telephone exchange
servi ce and exchange access” only to describe what the interconnection, the
physical link, would be used for.® That

3Tel ephone exchange service is |local service, that is,
“service within a tel ephone exchange” or within a system of
exchanges within the sane area that operates as a single
exchange, or a conparable service. 47 U S.C A 8 153(47).
Exchange access is “the offering of access to tel ephone exchange
services or facilities for the purpose of the origination or
term nation of tel ephone toll services,” that is, “service
bet ween stations in different exchange areas for which there is
made a separate charge.” 1d. 8 153(16), (48). See also the
definition of |ocal exchange carrier (LEC) at 47 U S C A

8§ 153(26) (“any person that is engaged in the provision of
t el ephone exchange service or exchange access”).
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interpretation is further bol stered by the subsection’ s express provision
that the LEC s duty is to provide interconnection for the facilities and
equi pnent of the requesting carrier with the LEC s network. By its own
terns, this reference is to a physical |ink, between the equi pnent of the
carrier seeking interconnection and the LEC s network.

As a part of its statutory argunent, ConpTel also argues that the
FCC s interpretation of interconnection violates the principle of statutory
construction set forth in Sierra dub v. dark, 755 F.2d 608, 613 (8th Cr.
1985), wherein this Court said, "[S]tatutory definitions of words used
el sewhere in the sane statute furnish such authoritative evidence of

| egislative intent and neaning that they are usually given controlling
effect.” We reject ConpTel's argunent for several reasons.

First, the language from Sierra O ub does not set forth an absolute
edict, but only states that such definitions usually will control. In any
event, ConpTel does not even suggest that interconnection is defined
anywhere in the Act. ConpTel really is contending that, if the FCCs
definition is upheld, “the 1996 Act would lose virtually all neaning”
because of the way the terminterconnection is used el sewhere in the Act.
Brief of Petitioner at 13. But the only specific use of the word to which
ConpTel refers inits brief is that in 47 U S.C A § 252(e), which says,
“Any interconnection agreenent adopted by negotiation or arbitration shall

be submitted for approval to the State commssion.” According to ConpTel's
argunent, Congress certainly did not intend this authority for reviewto
be “limted to agreenments for the nere physical interconnection of
net wor ks.”



Brief of Petitioner at 12. W are inclined to agree, but the termat issue
is “interconnection agreenent,” not just interconnection, and it is a
reference back to agreenents discussed earlier in 8§ 252. Even a cursory
reading of 8§ 252 nmakes it clear that interconnection agreenent as used in
8 252(e) is the Act's shorthand for agreenents on providing and
establishing rates for “interconnection, services, or network el enents.”
E.g., 47 US. CA § 252(a)(1l), (c)(2) (enphasis added).

The FCC s interpretation of interconnection as only a physical link
for rmutual exchange of traffic between LECs does not violate the Act.

ConpTel also argues that the FCC s interpretation will subvert the
Act’s goal of assuring that rates for tel ecomruni cations services are cost-
based. See 47 U S.CA § 252(d)(1) (requiring that “the just and
reasonable rate for the interconnection of facilities and equi pnent” under
8 251(c)(2) and the “just and reasonable rate for [unbundled] network
el enents” under § 251(c)(3) be cost-based and nondi scrim natory, and “nay
i nclude a reasonable profit”). But, assuming wthout deciding that the
FCC's interpretation of interconnection would have the effect ConpTe
predicts, it is clear fromthe Act that Congress did not intend all access
charges to nove to cost-based pricing, at |east not inmediately. The Act
plainly preserves certain rate regines already in place.

Under & 251(g), an LEC

shal |l provi de exchange access, infornmation access, and exchange
services for such access to [IXCs] and



i nfornmation service providers in accordance with the sane equa
access and nondi scrimnatory interconnection restrictions and
obligations (including receipt of conpensation) that apply to
such carrier on the date i medi ately preceding February 8, 1996
[date of enactnent] under any court order, consent decree, or
regulation, order, or policy of the [FCC, until such
restrictions and obligations are explicitly superseded by
regul ations prescribed by the [FCC] after February 8, 1996.

Id. & 251(9g)(enphasis added). In other words, the LECs will continue to
provi de exchange access to | XCs for |ong-distance service, and continue to
receive paynent, under the pre-Act regulations and rates. This section
| eaves the door open for the promul gation of newrates at sone future date,
but any possi bl e new exchange access rates for interstate calls will not
carry the same deadline or the sane cost-based restrictions as will those
for interconnection and unbundl ed network el enents specifically nentioned
in § 252(d)(1).

W conclude that the FCC's interpretation of interconnection does not
thwart the statutory schene of the Act.

C.

ConpTel al so challenges the FCC s interpretation of interconnection
as having a discrimnatory inpact, by permtting LECs to charge different
rates for the sane service based on whether the carrier who is seeking
i nterconnection and other network services is a |ong-distance service
provider or a local service provider. But the two kinds of carriers are
not, in fact, seeking the same services. The IXC is seeking to use the
i ncunbent LEC s network to route | ong-di stance calls and the newconer LEC
seeks use of the incunbent LEC s network in order to offer a conpeting
| ocal service. CObviously the services sought, while they



m ght be technologically identical (a question beyond our expertise), are
distinct. And if the | XC wants access in order to offer |ocal service (in
ot her words, wants to becone a LEC), then there is no rate differential.
In these circunstances, we do not think the FCCs interpretation of
i nterconnection has a discrimnatory inpact.

D.

In sum we conclude that ConpTel has failed to denpbnstrate that the

FCC s interpretation of interconnection as a physical link, and only a
physical link, is “not one that Congress woul d have sanctioned.” Chevron
US A, 467 U S at 845 (quoting United States v. Shiner, 367 U S 374, 383
(1961)). W hold that limting interconnection for the purposes of
8 251(c)(2) to physical linkage “is based on a perm ssible construction of
the statute.” 1d. at 843.

.

ConpTel also challenges an interimdecision in the FCC's First Report
and Order regarding pricing, arguing that the FCC s position is a violation
of the Act and arbitrary and capricious. Under the Act, as noted supra in
Part IB of this opinion, the rates that incunbent LECs charge for
8 251(c)(2) and (3) services (interconnection and unbundled network
el ements) nust be cost-based, nondiscrimnatory, and “nmay include a
reasonable profit.” 47 U.S.C A 8§ 252(d)(1). Notwi t hstanding this
provi sion, the FCC has established “a tenporary transitional nmechanismto
help conplete all of the steps toward the pro-conpetitive goal of the 1996
Act.” First Report and Order § 720. That is, incunbent LECs for the tine
being may recover frominterconnecting carriers the carrier common |ine
charge (CCLC) and seventy-five percent of the

-10-



transport interconnection charge (TIQ for all interstate ninutes
traversing the incunbent LECs’ |ocal sw tches for which the interconnecting
carriers pay unbundled local switching elenment charges.” 1d. (enphasis
added). Neither of these charges is based on the LECs' actual cost.

We will “hold unlawful and set aside agency action, findings, and
conclusions found to be . . . arbitrary, capricious, an abuse of
di scretion, or otherwise not in accordance with law, . . . [or] in excess
of statutory jurisdiction, authority, or limtations, or short of statutory
right.” 5 US C 8§ 706(2)(A, (O (1994). It is significant to our review
for unlawful ness that the CCLC and TIC presently being assessed may be
collected no later than June 30, 1997. See First Report and Order { 720.
Al t hough tenporary agency rules are subject to judicial review
notwithstanding their transitory nature, “substantial deference by courts
is accorded to an agency when the issue concerns interimrelief.” MIL
Tel ecomms. Corp. v. FCC 750 F.2d 135, 140 (D.C. G r. 1984).

The FCC acknow edges the cost-based issue raised by assessing the
charges but argues that two deadlines in the Act, which are nine nonths
apart, have created a dilemma for the agency, and that the interimcharges
are the best way to resolve it. According to the FCC, congressional intent
on another matter of great inportance in the Tel ecomruni cati ons Act of 1996
justifies this tenporary diversion fromthe Act’'s cost-based mandate. W
agr ee.

Congress directed the FCC to “conplete all actions necessary to
establish regulations to inplenment the requirenents” of 8 251 by August 8,
1996- - hence, the First Report and Order released that date. 47 U S . C A
8 251(d)(1). The conflicting deadline concerns another major purpose of
the Act, that is, the reformof the universal service system The goal of
what is known in the
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t el ecomuni cations industry as universal service is to ensure that quality
service and access are available to all consuners, “including | owincone
consurers and those in rural, insular, and high cost areas . . . at rates
that are reasonably conparable to rates charged for sinmlar services in
urban areas.” Id. & 254(b)(3). To date, the subsidies necessary to
achi eve this goal have been derived, at least in part, from access charges
that are not cost-based, so that |ong-distance rates have been subsi di zi ng
local rates. See First Report and Order § 718; Allnet Conmunication Serv.
v. National Exch. Carrier Ass'n, 965 F.2d 1118, 1119 (D.C. GCir. 1992). In
keeping with the Act’'s cost-based objectives, support for universal service
will soon be “explicit,” 47 U S.C A § 254(e), and after the systemis
reformed “[a]ll providers of teleconmunications services should nmake an

equitable and nondiscrimnatory contribution to the preservation and
advancenent of universal service,” id. 8§ 254(b)(4). Congress’s deadline
for the adoption of universal service rules under the Act was May 8, 1997.
See id. § 254(a)(2).*

ConpTel first argues that the access charges are contrary to the
statute. Indeed, as noted above, the Act requires that rates for certain
access be cost-based, and at first blush the interim CCLC and TIC
assessnents appear to be reversible. But the sane Act requires the reform
of universal service subsidies and not, significantly, abolishment of
uni versal service, even tenporarily. Cearly Congress did not intend that
uni versal service should be adversely affected by the institution of cost-
based rates. But the

“We hereby take judicial notice of the Report and Order,
Federal - State Joint Board on Universal Service, CC Docket No. 96-
45 (May 8, 1997). The effective date of the rules, published
along with a summary of the Report and Order at 62 Fed. Reg.
32,862 (1997), is July 17, 1997, except for Subpart E of Part 54
(Uni versal Service Support for Low Inconme Services), which has an
effective date of January 1, 1998.
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ni ne-nonth disparity between the deadline for inplenentation of cost-based
service and the deadline for reformof universal service raises the threat
of serious disruption in universal service for those nine nonths if cost-
based service is required before wuniversal service is funded by
conpetitively neutral neans. See First Report and Order Y 719, 720. W
share the FCC s concern “that inplenmentation of the requirenents of section
251 now, without taking into account the effects of the new rules on .

exi sting access charge and uni versal service regi nes, may have significant,
i mredi ate, adverse effects that were neither intended nor foreseen by
Congress.” 1d. Y 716.

If the FCC, upon neeting the August 8, 1996, deadline for issuing the
regul ations required of it by subsection 251(d)(1), had not instituted an
interimaccess charge of sone sort in order to subsidize universal service
for the nine nonths before universal service reforns are conplete, we think
it apparent that universal service soon would be nothing nore than a
menmory. The FCC action is logical and carefully explained in the First
Report and Oder. W do not think it contrary to the Act to institute
access charges with a fixed expiration date, even though such charges on
their face appear to violate the statute, in order to effectuate another
part of the Act. Moreover, as discussed above, incunmbent LECs nay coll ect
the charges no later than June 30, 1997, and the new universal service
rules are scheduled to go into effect July 17, 1997 (except as noted).
Gven the brief life of the interimcharges, and the deference that interim
rules command, we think the FCC s order on this issue should stand.

Further, while the FCC s approach nay not be the best way to nmai ntain
uni versal service on a transitional basis, and perhaps nore research and
study by the FCC would have resulted in a better solution for tenporary
fundi ng of universal service, that is not
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for us to say. Because of the tenporary status of the CCLC and TIC
assessnents, we review the agency decision “with the understanding that the
agency nay reasonably limt its commtnent of resources to refining a rule

with a short |life expectancy.” Conpetitive Teleconmms. Ass’'n v. FCC, 87
F.3d at 531 (reviewing “interinf FCC rule that already had been in place
for years). This interim action by the FCC is not arbitrary and

capricious, and therefore should not be set aside by this Court.®
M.

For the reasons discussed above, ConpTel’'s petition for review is
deni ed, except to the extent discussed supra note 5.

A true copy.
Attest:

CLERK, U. S. COURT COF APPEALS, EIGHTH CIRCU T

Wil e we uphold the FCC s decision to allow incunbent LECs
to collect, on an interimbasis, access charges for interstate
calls, we vacate the Conm ssion's attenpt to regulate the
tenporary recovery of access charges for intrastate calls
contai ned in paragraphs 729 through 732 of the First Report and
Order and CF.R 8 51.515(c) (1996) as being beyond the scope of
the Comm ssion's jurisdiction. See 47 U S.C. 8§ 152(b) (1994).
Wil e we recognize the FCCis nmerely "allow ng" the state
commi ssions to continue to allow the LECs to collect access
charges on intrastate calls, we believe that such an assertion of
regul atory power is beyond the scope of the FCC s jurisdiction.
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