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By the Commission:

I. introduction

1. On November 13, 2001, Warren C. Havens (Havens) filed an application for review of the October 12, 2001 Order on Reconsideration of the Wireless Telecommunications Bureau, Public Safety and Private Wireless Division (Division).
  The Order on Reconsideration denied Havens’s petition for reconsideration of an earlier Division Order that dismissed the above-captioned applications to operate Automated Maritime Telecommunications System (AMTS) stations at various locations in Texas.
  On January 4, 2002, Havens filed a petition for declaratory ruling that was placed into the record of this proceeding.  For the reasons that follow, the application for review is denied and the petition for declaratory ruling is dismissed.

II. background 

2. AMTS stations provide automated, integrated, interconnected ship-to-shore communications similar to a cellular phone system for tugs, barges, and other maritime vessels.
  Under Section 80.475(a) of the Commission’s Rules, AMTS applicants who propose to serve a navigable inland waterway that is less than 150 miles in length must serve that waterway in its entirety.
  On the other hand, AMTS applicants who propose to serve a navigable inland waterway that is more than 150 miles in length must provide continuity of service along at least 60 percent of the waterway.
  The Commission adopted these requirements, in 1991, as a means to ensure that there is interoperability over a major portion of one or more waterways.
  Finally, waterways that can be covered by a single station are ineligible for AMTS service.

3. Thirteen Applications.  On February 24, 2000, the Commission gave public notice of Havens’s thirteen captioned applications to operate AMTS stations on channel block B.
  These applications requested authority to serve three waterways in Texas, as follows:  six applications for AMTS stations that would serve 236 miles, or 55.5 percent, of the 425-mile Trinity River;
 four applications for AMTS stations that would serve 87.5 miles, or 43.7 percent, of the 200-mile San Antonio River;
 and three applications for AMTS stations that would serve 120 miles, or 42 percent, of the 286-mile Lower Colorado River.
  

4. Order.  While Havens conceded that he proposed to serve less than 60 percent of each waterway, he argued that the applications nonetheless satisfied the coverage requirement set forth in Section 80.475 of the Commission’s Rules.  Havens explained that in each case he was proposing to serve 100 percent of the waterway that could be served without causing interference to the previously licensed, co-channel AMTS stations of Waterway Communications System, Inc. (Watercom).
  The Division rejected this argument, and on January 31, 2001, dismissed the above-captioned applications because they did not propose 60 percent coverage of the entire Trinity River, Lower Colorado River, or San Antonio River.

5. Order on Reconsideration.  On March 2, 2001, in his petition for reconsideration, Havens argued that the service coverage requirement (Section 80.475(a))
 would be satisfied if the tributaries of the three rivers were taken into account.
  The Division rejected that argument because tributaries are routinely and consistently treated as separate waterways for purposes of the AMTS rules.
  Havens also argued that his applications should be treated similarly to certain Regionet Wireless Licensee LLC (Regionet) applications,
 which he contends did not comply with the service coverage requirement but were nonetheless granted.
  In rejecting this argument, the Division noted that it was reasonable to conclude that the granted applications were extensions of Regionet’s existing West Coast system.
  In this connection, the Division observed that Regionet is allowed to provide coverage to these inland waterways because Section 80.477(c) expressly permits service to vessels operating beyond the served waterway.
  Finally, the Division rejected Havens’s argument that its interpretation of the service coverage requirement is contrary to the rule’s underlying intent.
 

6. On November 13, 2001, Havens filed the instant application for review.  On November 28, 2001, Regionet filed an opposition and on December 12, 2001, Havens filed a reply.  On January 4, 2002, Havens filed a petition for a declaratory ruling on whether the Division complied with Section 309 of the Communications Act of 1934, as amended, when it dismissed the above-captioned applications as opposed to designating them for hearing.
  This petition was not captioned under the instant proceeding and did not include a certificate of service on Regionet.  In this connection, on April 17, 2002, the Division concluded that this petition for declaratory ruling appeared to be a prohibited ex parte presentation that should be made part of the record of this restricted proceeding and served it on Regionet.

III. discussion

7. Any person aggrieved by any action taken pursuant to delegated authority may file an application requesting review of that action by the Commission.
  The Commission may grant the application for review in whole or in part, or it may deny the application with or without specifying reasons therefor.
  No application for review will be granted if it relies on questions of fact or law upon which the designated authority has been afforded no opportunity to pass.
  

8. Havens argues that the Division’s interpretation of the AMTS 60-percent service coverage requirement is anticompetitive because it results in only the incumbent licensee, Watercom, being able to propose AMTS service to the waterways at issue.
  He suggests that a “reasonable and rational” interpretation of the service coverage requirement would permit the grant of his applications.
  In this connection, Havens refers to the “substantial service” standard that the Commission adopted for several of the Private Land Mobile Radio Services, governed under Part 90 of our rules.  Specifically, Havens notes that for the 800 MHz Specialized Mobile Radio
 and certain 220-222 MHz band channels,
 the Commission recognized “substantial service” as an alternative for geographic area licensees who could not satisfy the Part 90 population service coverage requirement because of incumbent operations.
  Havens contends that we should ensure a similar result for his AMTS applications.
  

9. We disagree.  As a preliminary manner, the “substantial service” argument is raised for the first time in the application for review.  As such, Havens is barred from presenting it for our consideration at this juncture because it could have been but was not presented to the Division.
  Thus, we will not treat the substance of this particular Havens argument here.
  Next, we find Havens’s claim that the Division should have interpreted the 60 percent coverage requirement as being satisfied when there is 100 percent coverage of the available portion of the waterway to be unpersuasive.  Section 80.475(a) provides that AMTS applicants who propose to serve a navigable inland waterway that is more than 150 miles in length must provide continuity of service along at least 60 percent of the waterway.
  Havens acknowledges both that he did not propose to serve at least 60 percent of each waterway and that Section 80.475(a) does not contain a “substantial service” option.
  We also note that Havens did not request a waiver of Section 80.475(a), pursuant to the criteria set forth in 47 C.F.R. § 1.925, at any point during this proceeding.  Accordingly, we find no error by the Division, and decline to address Section 1.925 of our Rules sua sponte.

10. Turning to Havens’s claim that Regionet has received favorable licensing treatment, Havens refers to certain Regionet applications which he contends did not comply with the service coverage requirements but were nonetheless granted improperly under Section 80.477(c) of the Commission’s Rules.
  We note that Havens has offered no evidence that would cause us to differ with the Division’s judgment that it was reasonable for the staff to conclude that the Regionet applications were properly granted as extensions of Regionet’s existing West Coast system.  Contrary to what Havens contends,
 the Division did not suggest in the Order on Reconsideration that the subject Regionet extensions were granted under Section 80.477(c).  Rather, the Division suggested that if stations authorized to serve the West Coast also were capable of providing coverage to portions of certain inland waterways, such coverage was permitted under Section 80.477(c).
  Finally, we agree with the Division that to the extent that granting any of these Regionet applications could have been erroneous, as Havens alleges, such error would provide no basis for granting Havens’s captioned applications.

11. In his application for review, Havens argues that the captioned applications to serve 43.7 percent of the San Antonio River should now be treated as applications to serve 100 percent of the Cibalo Creek, a tributary of the San Antonio River.
  We note, however, that Havens’s applications suggested that the proposed stations were meant to serve the San Antonio River.
  Subsequently, his petition for reconsideration suggested that Cibalo Creek would receive full coverage, but only when arguing that the applications to serve the San Antonio River would satisfy the service coverage requirement if the mileage of the San Antonio River and the mileage of certain tributaries were combined.
  By comparison, Havens now argues in the application for review that the San Antonio River applications should be treated as applications to serve the Cibalo Creek.  This is a completely new argument for why the applications should have been granted.  Havens offers no explanation for failing to properly raise this argument to the Division or to request a waiver of Section 1.115(c) of the Commission’s Rules.  Accordingly, we find that this argument is barred at this juncture because it was not presented first to the Division.

12. In the alternative, Havens once again argues that the applications should be granted because if tributaries are taken into account, the proposed stations would satisfy the coverage requirement for the specified waterways.
  He states that the Army Corp of Engineers and the State of Texas have determined for purposes of major recreational navigable uses that the subject waterways include the identified tributaries.
  We reach the same conclusions as the Division in the Order on Reconsideration.
  We reject Havens’s method of calculating the length of a particular navigable inland waterway for purposes of determining whether the AMTS coverage requirement is met.  The requirement of 60 percent service coverage, by its express terms, applies to “each of one or more navigable inland waterways”
 and not to the combined mileage of the waterway and any applicant-selected tributaries.  Moreover, as a general matter, the Commission has routinely and consistently treated tributaries as separate waterways for purposes of the AMTS rules.

13. Finally, on January 4, 2002, Havens filed a separately captioned petition requesting that the Chief, Wireless Telecommunications Bureau, issue a declaratory ruling on whether the Division complied with Section 309 of the Communications Act of 1934, as amended, when it dismissed the captioned applications without designating them for hearing.
  We agree with the Division, however, that the petition for declaratory ruling is in fact a collateral attack on the Division’s actions in the Order and Order on Reconsideration, and is properly considered a part of the record of the proceeding now before us.
  In this connection, we find that the petition is barred under Section 1.115(d) as an untimely supplement to the instant application for review.
  Moreover, relative to the captioned applications, the petition also is barred under Section 1.115(c) because the designated authority, the Division, has been afforded no opportunity to address the merits of the Section 309 argument.
  Furthermore, this infirmity cannot be cured simply by addressing the petition to the Chief, Wireless Telecommunications Bureau, because Havens offers no explanation for failing to timely raise this argument to the Division within the statutory thirty-day period for seeking reconsideration of the Order.
  For the foregoing reasons, we find that Havens’s Section 309 claim is precluded herein.
  

IV. Ordering Clauses

14. Accordingly, IT IS ORDERED, pursuant to Sections 4(i), 5(c), and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c), 303(r), and Section 1.115 of the Commission’s Rules, 47 C.F.R. § 1.115, that the application for review filed by Warren C. Havens on November 13, 2001, IS DENIED.

15. IT IS FURTHER ORDERED, pursuant to Sections 4(i), 5(c), and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c), 303(r), and Section 1.115 of the Commission’s Rules, 47 C.F.R. § 1.115, that the petition for declaratory ruling filed by Warren C. Havens on January 4, 2002, IS DISMISSED.
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