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A Basic Procedure Manual

* ThisField Manual isthe core of many inspection manualsrolled into one. The fundamentals
outlined here are intrinsic to most compliance inspections or investigations.
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PREFACE

ABOUT THISMANUAL

This manual represents one internationally accepted model for conducting
complianceinspections. However, other models exist that may be equally or
more applicable to a particular regulation or program. It is not designed as
guidance for conducting any specific type of inspection. That information
will be found in specialized program training. Here you will find only the
basics — information you may refer to occasionally to regain your footing
on afamiliar shore.

This manual was adapted from aU.S. EPA inspection manual written by W.
Douglas Smith. It isco-edited and adapted for international use by Mr. Smith,
and Davis Jones of EPA’s International Enforcement and Compliance Divi-
sion. It is designed as a stand-alone manual, but is also used in conjunction
with broader initiatives set forth in U.S. EPA’s International programs.

The material covered here is written in plain language with examples in-
tended to be relevant to the widest possible audience. Long experience has
shown that students have had better retention and understanding when their
instruction is personalized and explains why a procedure exists rather than
simply citing the procedure.

The material is very general and the student should defer to other manual
with more specific guidance and procedure for aparticul ar statute or regula-
tory program.

The manual is designed for easy reference in the classroom as well as the
field. Chapters are identified in the table of contents. There are occasional
“discussion” sectionsdesigned to stimulate group reflection and debate. Sig-
nificant vocabulary isidentified in bold face or italics. Experienced investi-
gators and inspectors commonly use the techniques described here but this
does not mean that they are the only acceptable methods. The intent is to
help you establish asound foundation and allow you to adapt your own style.

Chaptersare arranged so that you will first gain fundamental knowledge that
is necessary before going into the field. Later chapters will tell you about
working in ateam, and lead you through atypical inspection routine from
beginning to end. There is a chapter on conducting complex, highly sensi-



tive, multimediainspections. The final chapters will instruct you in writing
your report, and how to be awitness should your case go to court.

Aboveall thisisa*“living” or “evolving” document. Feel free to make com-
ments to the author; W. Douglas Smith, U.S. EPA Region 10; 1200 6th Ave-
nue, Mail Stop OEA-095; Seattle, Washington 98101; on the web at
<Smith.Doug@epa.gov=>; or by telephone to (206) 553-6700.

WHAT ISA GOVERNMENT INSPECTOR?

In this manual the term “inspector” includes all field person-
nel who collect information that may be used to determine
compliance status. The inspector is the personification of the N =
entire agency he/sherepresents becauseit istheinspector that :
knocks at the public’s door. Inspectors and their work are un- e
der constant scrutiny. The quality of the inspector’swork isa ﬂ 7
direct reflection onthe credibility of his’her agency aswell as I e 45815
the inspector. The inspector’s enthusiasm must be tempered

with diplomacy and manifest itself in diligent work rather than an overbear-

ing demeanor. It is through the inspector’s five senses that the agency mon-

itorsthe real world. The appropriate use, accuracy, and verification of what

the inspector sensesis the focus of this manual.

Theinspector seeks and gathers verifiable information; through the concise-
ly organized presentation of a narrative report; and may be a witness for a
fact determination. The inspector is an agent of the government, represent-
ing the very people he/she regulates. Fairness, equity and integrity are cor-
nerstones of theinspector’sjob. Theinspector must never abusethat authority.
An inspector must always strive to report objectively, thoroughly, and with-
out personal bias. If thereis amotto for the inspector it is“Find the truth.
Tell thetruth. Protect thetruth.”

_ Information and personal knowledge comesin phases. Inspec-
! torsfirst conduct an investigation where information of veri-

| fiable quality is gathered and organized. Information of
=1 verifiable quality is usually referred to as documentation. In
2 thenext phase, inspectorsorganizetheir observationsand sup-

'_.;'
& \/_\r porting documentation into a body of data (usually a narra-

tivereport) whereit isreviewed against standards set forth in

law. These investigation and inspection phases are often re-
peated until enough information is documented to make an adequate evalu-
ation of compliance.




The inspector provides information and personal knowledge that is used to
determine the “facts’ of an issue to be decided. An inspector may be called
upon as a witness before a deciding body (court, judge, hearing officer) to
testify about his’her experience. So what is a fact, and how is a fact deter-
mined? The popular, scientific and legal definitions of afact are quite differ-
ent. Inthelegal universe, thereisno suchthing asa“fact”, unlessitisdecided
by the “trier of fact” (judge, court or hearing official). The inspector is not
usually granted the authority to interpret the law and make the final institu-
tional or agency determination of compliance. The most common role of the
inspector is to inspect for compliance, gather documentation, and provide
testimony that can be entered into evidence. Thismakestheinspector a“wit-
ness of fact” rather than a“trier of fact.”

Asan agent of the government, the inspector must constantly strive to main-
tain the highest standards of thoroughness, ethical conduct, and quality as-
surance. Inspectors must to set an unimpeachable example to the public,
regulated community, and to the agency that depends upon the inspector’s
work to ultimately determine compliance.



FIELD SAFETY

Before we begin working through a typical inspection, you |
should becomefamiliar with some basicinformation. Wewant
you to come back in one piece, so let’s begin with safety.

Environmental complianceinspectionsare potentially danger- K
ous. These dangers can be minimized through adequate knowl- P54
edge and planning.

There are tens of thousands of chemicals produced, stored,
transported or used annually. Industrial sites producing or us- B
ing these chemicals have process machinery, transporting
eguipment, structures and conditions that present their own
hazards. The ultimate responsibility for your safety restswith
you. Here are some cluesto help you recognize them:

THE FIVE HAZARD CATEGORIES:

* Chemical

* Fireand Explosion
* Radiological

» Biological

e Physica

Chemical Hazards

Chemicals may be solids, liquids or gaseous. The health effects of chemical
exposures may be either chronic or acute. Exposure may be direct or indi-
rect. Reactions may beimmediate or requirelong periods of timeto manifest
themselves such aswith carcinogens. Health effects may be cumulativefrom
many exposures over time. You must not depend upon your senses alone to
warn you of exposure, as your reactions may not be quick enough to prevent
injury or even death. Therefore you need to gather the necessary informa-
tion, plan ahead and provide yourself with the correct personal protective
equipment (PPE) and caution against all hazards before entering a potential -
ly dangerous area.

Fireand Explosion

Fireor explosions may result from chemical reactions such asnitric acid and
wood, sodium and water, aluminum powder and iron oxide. Even flour dust
can explode under the right conditions. Combustion needs three things to



take place. These three things are known as the fire trian-
gle; and consist of fuel, heat, and an ignition source. The
typical ambient breathing atmosphere has sufficient oxy- :
gen for combustion. In this case, all that is needed isan & =
ignition source and fuel. There are many substances that |
can produce afireor explosion that arefound inindustrial
settings. Sometimes, generally safe chemical s can produce
dangerous by-products. These may include peroxides, un-
controlled off-gassing, or combinations of incompatible materials that pro-
duce flammable or explosive mixtures. Changes in temperature may cause
chemicals to boil causing a Boiling Liquid Expanding Vapor Explosion
(BLEVE). Other ignition source may include camera, flashlights, and cellu-
lar phones.

Cigarettes are one of the most common accidental ignition sources in an
industrial setting. Only smoke in areas designated for smoking or better yet,
don't smoke at al. Health data indicates that al respiratory exposures to
hazardous materialsaremany timesmorelikely to cause damageif you smoke.

Radiological Hazards

Radiation sources may present external or internal danger. Some common
sources are medical equipment, radioactive wastes from medical facilities,
X-ray equipment, some electronic equipment, and even smoke detectors.
Generally the greater the radiological hazard the more likely it isto be con-
trolled. Highly radioactive sourceswill often have an obvious means of iden-
tification through hazard markers, labels or through detection equipment.

Biological Hazards

Biological hazards cause more lost man-hours for inspectors than al the
other hazards combined. They consist of micro and macro-biological sourc-
es. Microbiological sources include viruses, bacteria and parasites. Every
facility is a separate environment where plant personnel bring bacteria and
disease into a central location. You should be particularly cautious around
food and water sources, rest rooms and washing facilities. Macro-biological
sources may cause harm from bites or stings and include things like guard
dogs, insects, snakes and other animals. Biohazards also include botanical
sources such as poisonous plants and alergic reactions caused by dust or
pollen.

Physical Hazards
These include thingsthat cut or crush you, thingsthat you might trip over or
fall into or dlip on. They aso include extremely high or low temperatures,



dry or humid atmospheres, poor lighting and excessive noise. The potential
of injury from physical hazards may be increased by circumstances where
your sensesareimpaired, such as poor hearing because of hearing protection
or aninability to communicate by voice because of excessive noise. Visibil-
ity may be impaired from a full-face respirator. Bulky protective clothing
may make it difficult to move around in tight spaces. Protective clothing
may be a hazard because it is too hot, heavy or bulky. Thereis afine line
between paranoiaand prudent caution but in the end it isaways better to be
cautious. A thorough and comprehensive understanding of real and potential
hazards is best achieved by having a safety conscious attitude.

The following are some of the more insidious hazards that are often
over|ooked:

Oxygen Deficient Areas
These may exist in confined spaces and depressions. Oxygen can be dis-
placed by other gasses or be consumed by chemical reaction. Excessive con-
centrations of oxygen can be dangerous because of increased risk of
combustion or explosion.

Confined Spaces

These can contain pockets of trapped gasses. Alleyways
between buildings are often over looked but may contain
stagnant gasses and trapped fumes. Ditches and depressions
may contain denser gasses such as methane, carbon mon-
oxide or hydrogen sulfide. Trucks, railroad cars, and ship
cargo holds may also trap dangerous gases.

Electrical Hazards

These may be obvious such astransformers, exposed wires
or electrical panels. They may also include lightening or static discharges
generated by high voltage electrical equipment. Underground electrical ca-
bles may be encountered during excavation. High voltages can “arc” if you
provide a better electrical path to ground.

Fatigue and Stress

Fatigue and stress reduces sound judgment. Avoid excessive stress of all
kinds. Stay warm and dry. Avoid extremes of heat or cold and provide ade-
guate insulation. Monitor fatigue and allow adequate rest periods. Fatigue
may also alter behavior and create tensions among the people you are work-
ing with. Sometimes wearing Personal Protective Equipment (PPE) causes
physical or psychological stress. Provide shelter and a place to gather and



organize your resources. Provide adequate, safe drinking water
or liquid refreshment (not diureticslike coffee or tea). Keep high
intensity work time to a minimum.

Loss of Peripheral Perception

This can result from focusing your concentration too closely is
another common error. Thismay distract you from other dangers
around you.

In areas where hazards are high, use the “ buddy system” to work
in teams and watch out for each other.

available clues to help you recognize hazards and prepare for
them. Thefollowing clueswill help you to recognize many haz-
ards:

ATTITUDE MEANS “THINK SAFETY”: Use al of the f, S
el

» Begin by asking people at the facility about hazards.

» Container shape or construction may indicate the nature |
of its contents

* Location and/or how it is being used may indicate con-
tents

* Markings or color may indicate a hazard. Placards or
|abels may be required but may be absent. L ook for signs of old mark-
ers.

* Always consider a container hazardous until proven safe

» Documentation like shipping papers or manifests may help identify
hazards

» Pay attention to your senses. One of the greatest hazardsis to focus
so closely that you fail to notice an obvious smell, sound or visual
cluethat you arein danger.

* Drivesafely.

FIELDNOTES & LOGBOOK

Fieldnotes are briefly stated reminders, taken contemporaneously with an
activity, that will bereferred to later to construct amore comprehensive nar-
rative report. In an emergency, other notes may be made on a napkin, the



palm of your hand or any writing surface and referred to as soon as possible
to record the information into a unique and site or event specific “logbook”
or directly to anarrative report.

Portable: The logbook should be small enough not to impede the normal
activities of an investigation. Most inspectors prefer a notebook they can
store easily in apocket or briefcase. Some notebooks are available with wa-
ter resistant paper.

Dedicated: Each logbook should be site or event specific. There are smple
reasons for this: (1) It may become evidence and it becomes burdensome to
maintain the confidentiality of other sitesand eventsthat may bein the same
logbook. (2) Contrary to popular perceptions, adedicated logbook saves paper
and money. If thereismore than one site or event entered in asinglelogbook
and it becomes necessary to copy log entries or redact other information.
The labor, potential for litigation, and cost of materials quickly exceeds the
extremely low cost of separate logbook.

Paginated: Consecutive page numbers show that nothing is missing and
provides references for easy access to entries.

Bound: Bound logbooks are less likely to lose pages or get out of sequence.
They are also more durable to rough handling.

Properly identified and dated: The name of the site or event and the date
should be recorded on each page, aswell asthe inspector’s name or initials.

Theinspector’slogbook isaunique document, intended for the personal use
of the inspector to assist in constructing a more detailed fina report.

Thefollowing are some practical considerationsin taking and keeping field
notes in your logbook:

1. Many inspectorswriteinitial entrieson only one side of the logbook.
The opposite page is then used to add further details as they become
available, allowing the inspector ameans of going back to add infor-
mation in the appropriate location.

2. Entriesin the logbook should be objective, factual and without sub-
jective conclusions. Be brief or abbreviate as necessary. Field notes
are intended for your eyes. You are the one who has to interpret and



usetheinformation. There aretwo exceptions: (1) Professional opin-
ions such as an engineering analysis. (2) You may write a subjective
opinion asareminder to yourself for further follow up. In either case
you should identify your reasoning. For example: “follow up to ver-
ify statements by Mr. Jones.” would be acceptable. “Mr. Smithisa
dirty rottenliar.” would not be acceptabl e because your logbook may
be disclosed in future litigation.

Each inspector usually develops his or her own shorthand or codeto
streamline note taking.

4. Field notes should be made as contemporaneously as possible.

5. Anything given to the facility or taken from the site, including sam-

ples and documents, should be thoroughly and accurately logged.
Clip or staple business cards in the logbook for later reference.

7. Photographs are usually identified in the inspector’s logbook.

The logbook should be protected from moisture. There are severad
types available that will shed rain and still accept pencil or ink.

What should go into the logbook?

1.

I nspector’s name.

2. Any information relative to the site or event.

3. Site entry procedures, events, and contacts, especialy if there were

problems

The names of site contacts should be recorded as well astheir titles
and phone numbers or means of contacting them at alater date.

5. Times of specific events should be recorded in the logbook.

6. Deviationsfrom any established protocol or procedure should bethor-

7.
8.
9.

oughly recorded.
Interview notes
Names and contact information of anyone interviewed.

Discussion of unusual conditions

10. All sampling information

11. Photograph/video log

12. Items or material taken or given and who gave and/or received it.



Thelogbook or field notes should be kept as part of the inspection file. Even
after thefinal report is completed, the inspector’s notes can be an important
reference if questions arise later in the enforcement process.

E'- ATYPICAL INSPECTION
A compliance inspection has eight basic phases. They are:
Site selection
Preparation

Entry and opening conference

Field investigation, including interviewing and collecting evidence.
Records investigation and review

Closing conference

Report writing

Referral for follow-up/enforcement

© oo N o U A~ w DN PR

Being awitness

n 2 INSPECTION SITE SELECTION

Sitesfor inspections are usually selected using four criteria:

1. Theagency considersits available resources and then makes an un-
biased or random selection of sitesfrom all of the identifiable mem-
bers of a regulated community. This is frequently referred to as a
“neutral inspection scheme”.

2. The agency makes a selection that emphasizes a specific sector of
theidentifiable regulated community. This selection isusually based
upon enforcement history, potentia threat, or other clearly researched
criteria.

3. Theagency makes a selection based upon information received from
the public or other external sources such asatip or complaint.

4. Emergency responses.



How the agency weighs each of the criteria should be explained in awritten
and public compliance monitoring strategy so the public can see that the
selections are made in afair and transparent manner.

PRE-INSPECTION PREPARATION

“The harder | work the luckier | seemto be”
By Frances Ellen Smith

Off-site prepar ations. Thorough preparation is the key to a successful in-
spection. The following is a discussion of the preparation for a typical in-
spection.

HISTORY AND LIAISON WORK

You should beto learn al that is available about the facility, its history, pro-
cesses and potential concerns. Some of thisknowledge may come from staff.
Seek other inspectors who have experience with the facility. Other sources
of information are unlimited but often include permits, current litigation,
agency negotiated agreements, databases, business licensing data, property
records, and other agencies.

Theremay belocal or national agenciesthat have information and should be
involved in planning an inspection. These agencies often have overlapping
or parallel responsibilities. If you fail to inform any of these entitiesthat feel
territorial about afacility there may be serious repercussions to you, the in-
spector’sagency or thefacility. Thefacility’smanagement may haveincreased
anxiety when you show up and the facility is used to seeing another inspec-
tor or agency. This can be compounded if that individual or agency does not
know about or support your inspection.

Make your immediate chain of command familiar with the objectives and
schedule of your inspection. New inspectors often complain that there is
little supervisory support for their work in thefield. Thisisusually because
supervisors were not fully informed and prepared before the inspector went
into thefield.

Part of your planning should be a decision whether or not to notify the facil-
ity that you will be conducting an inspection. If you make the decision to
give prior inspection notification to the facility, try to give the least fore-
warning possible. Most major violations are not easily covered up in ashort



span of time but many lesser issues that can lead to major concernsif unde-
tected. Technical violations that involve documentation and process control
leave apaper trail. Illegal disposal, housekeeping and day-to-day operations
may only take minutes to disappear.

Discussion topic: What isto be gained and/or lost in announced ver ses un-
announced inspections. How do theserelateto your obligation to accurately
monitor the facility’s day-to-day compliance? You might begin by asking
your discussion group the following question: Who gains the most from an-
nounced inspections, violators of the law or those who are usually in com-
pliance?

PREPARE YOUR KIT FORACTION

Load your camera, and fill out all paperwork before entering the site. It can
be frustrating when you have to do it hurriedly in front of an impatient plant
manager who has just left a critical break down just to deal with you. You
may want to write afew remindersin your notebook to make sure you cover
special topicsor ingpect an operation of particular importance. Peel off “ Post-
[t®” sheets with little reminders can be placed in your notebook an easily
removed once you complete each task. They may be used to mark docu-
ments you want copied. “Post-1ts®” may aso be placed on photographic
subjectsto help you identify things later.

PLANNING FOR SAMPLING

Are you planning to take samples? Are you prepared to sample if an unex-
pected incident is discovered? Do you have a sample plan? Have you noti-
fied thelaboratory of your intentions? L aboratories don’t like unannounced,
high priority requests that interfere with their on going work. We will dis-
cuss sampling in more detail later in this manual.

RECONNAISSANCE

This is an important and often overlooked step to pre-inspection prepara-
tion. Drive by and scout the facility before you attempt to enter. You may
wish to consider the possibilities and adjust your approach. Take time to
review your kit and checklists. The facility is never what you anticipated in
the office. Use this time to adapt to any previously unforeseen contingen-
cies. Consider the site layout, safety considerations, places and operations



you want to include in your inspection, and decideif there isanything going
on you want to visit immediately.

A reconnaissance over alonger period of time is called surveillance. Let's
review some of the legal aspects of surveillance. Most considerations fall
under the “plain view doctrine”. In general terms this means that aslong as
you have legal standing to be where you make the observation there can be
no complaint from the party you are observing. So you can even use tele-
scopic assistance to watch afacility from apublic road or any property where
you do have permission to be. It may even be permissible to fly over asite
and use high-powered equipment to make observations.

There is another application of the “plain view doctrine” you should be fa-
miliar with. Let’s say you were given permission to enter a facility to con-
duct acomplianceinspection. At some point in time you make an observation
of a potentia violation but the facility suddenly decides you should leave.
You should take mental note of everything you saw before you were asked to
leave aswell as everything you see asyou leave. All of thisinformation will
be admissible as potential evidence because you had “legal standing” to be
where and when you made the observation.

Let’s quickly review your steps up to now. The facility was selected using
one of the four criteria and you were assigned to conduct a compliance in-
spection. You have reviewed all available information and contacted every-
one you think should know about your activities. All of the administrative
clearances have been taken care of and your supervisor knows where your
going, what you plan to do, and any concerns you may have in case you
might need their help while in the field. If you plan on taking samples you
have contacted the laboratory and made all the necessary arrangementswith
them. You have a sample plan attached to your overall project plan. Your
inspection kit and has all of the necessary documents, notices, and your cre-
dentials. You have found your way to thefacility and performed areconnais-
sance. Now you are ready to enter.

ENTRY

Thisunit will offer practical information about the legal basisfor entering a
facility to conduct an inspection, requirements that the inspector must do to
request permission to enter afacility, how an inspector can determineif he/
she has been denied entry, and methods of preventing denial of entry.

10
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Most agencies policy isto seek consensual entry first. The fun-

damentals of entry are not much different than what you would

expect if someone came to your door and asked to comein. You

would expect them to cometo the front door at areasonabletime

and to speak to someone in authority. You would want to know if
their business was official or not, who they were and who they
represented. You would want to know what they wanted to see or
do. Facilities deserve the same respect from the government, and
usually agreeto let inspectorsin.

The actual legal authority to enter a facility or private property
to conduct an inspection is specified by the law. This does not mean that an
inspector is free to enter whenever or wherever they please.

=== IntheUnited Statesthe actual permission to enter afacility or

private property may only be granted by the owner/operator
or through due process by a court of law. The law specifies

" The agency therefore has the requirement to identify the in-
| spector asits official agent to aperson-in-charge by showing
his’her official credentials or identification. The inspector is
also required to cite the statutory authority to enter the facili-
ty, the name of the agency he/she represents, and the scope of activities.
Without thisinitial introduction an inspector should expect to be denied en-
try. If these steps are not taken the facility may allege misrepresentation or
trespass.

If consensual entry is denied, the agency may request a court to enforce the
agency’slegal authority by issuing awarrant. Over theyears, aconsiderable
amount of case law has been generated concerning the scope and conditions
of authorized entry and the protection of individual rightsto privacy. Invery
broad terms most countries’ courts have repeatedly upheld statutory author-
ity to enter afacility for the purposes of conducting acomplianceinspection.
However, under no circumstances should the inspector assume authority
without thorough knowledge of the law and adherence to required proce-
dures. There may be other legal requirementsfor the inspector, such as noti-
fying thefacility prior to theinspection. Make sure you know and follow any
specific requirements that apply to the inspector.

If the facility denies the inspector entry, a court (judge or magistrate) with
adequate jurisdiction may direct the inspector to enter a facility to obtain
information, objects or documents through the execution of awarrant. The
inspector isthen strictly limited to the tasks identified in that warrant.

11
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In many legal systems, if accessis denied, the inspector should |
contact the agency’s attorney who will assist in getting a war-
rant. There are two kinds of warrants an agency may seek. These &
arefor either civil administrative or criminal proceedings. There &1
aretwo basesfor acivil administrative warrant: (1) areasonable
cause to believe that a violation has occurred, is occurring or is
about to occur at the facility; or (2) selection of the facility for
inspection because of a preexisting inspection plan. A reason-
able expectation of denial may add weight to this. Criminal war-
rants are granted for “ probable cause’ that acrimehasbeenor is
being committed.

Regardless of the authority to enter a facility, the best approach to gaining
entry isthrough proper procedure and the application of the appropriate de-
meanor” by the inspector.

Discussion Topic: Why is proper procedure and appropriate attitude so im-
portant? Behave with others, as you would expect them to behave with you.
This is especially applicable to entry and should be reflected in your de-
meanor aswell as how you conduct the inspection. How would you expect to
be inspected if you operated the facility? How would you react to arrogance
or threatening behavior? What would you interpret as threatening behav-
ior? Exchanging business cardsis a good way to introduce your self and get
information about your site contacts without lengthy and redundant ques-
tioning, however, remember that a business card is not your official identifi-
cation. Only credentials properly introduce your official identity. How would
you feel if inspectors failed to identify themselves properly or explain the
purpose and scope of their visit? Wouldn't you want to know the authority
they had to conduct the inspection and interrupt your wor k? Would you want
this stranger wandering around your facility without notifying you or some-
one you had placed in charge? There are numerous legitimate reasons why
facility management might not want you on their site until they fully under-
stand your purpose and authority. Industrial spyingisa seriousissuearound
theworld. Many industries compete tenaciously for marketing advantage or
for a process or technology that might give them a competitive edge. Highly
technical industries are especially sensitive.

WHAT ISDENIAL OF ENTRY?
You are denied entry when a person-in-charge at the facility says you are

denied. You are al so denied entry when the facility places conditions on your
activities that prevent you from fully carrying out and/or documenting the

12
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intended purpose of your inspection. However, you must complete all of the
following requirements first, before making that decision:

E'_ Your entry requirements:

a M Ww DN P

o

Did you enter through the main gate or reception area?

Did you locate the person-in-charge as soon as you arrived?
Did you identify yourself (Credentials) to a person-in-charge?
Did you explain the legal basisfor your inspection?

Did you visit the facility at a reasonable hour? (i.e. regular business
hours, operating hours, or hours when the issues of compliance are
best observed?)

Did you explain the scope of your inspection?
If applicable, did you present the necessary written notices?

Only after you have satisfied these first seven requirements with afriendly,
patient, professional attitude, may you then make a denial determination.

NOTE:

“Expressed consent is not necessary, absence of expressed denial consti-
tutes consent to proceed.”

How do you decide when you have been denied entry?

1.

Were you denied consent upon entry? (Consent is intentional relin-
quishing of the right of privacy that has not resulted from fear, igno-
ranceor trickery) You may bedenied entry by anyoneon site, however;
you should insure that denial is from someone in actual authority.
Thisiswhy your attitude, and identification to the person-in-charge
IS important.

Were you confronted with unreasonabl e delays? Theinspector isthe
only one that can determine what is an unreasonable delay. It there-
forefallson theinspector to communicatethisto the person-in-charge.
(e.0. “I have been waiting 45 minutes. My time and resources are
limited, and | can only wait another half hour. If 1 cannot begin by
then, | will haveto consider thisadenial of entry.”) During thistime
the inspector may call their office for guidance and to request assis-
tanceif pursuit of awarrant seems appropriate.
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3. Were unreasonable conditions made by the facility, such as not al-
lowing photography or sampling to take place? Sometimes condi-
tions are added later that compromise your ability to investigate,
document or complete your inspection? The inspector can adjust to
some limitations but others may be too restrictive. Only the inspec-
tor can make this determination.

4. Was your safety deliberately threatened in anyway? That includes
verbal threats or suggestions that harm might come to you that is not
accidental (Failure to remove a threat such as refusing to secure a
guard dog is an example of entry denial.) Once again, only the in-
spector is capable of determining if their safety has been threatened.
If you encounter hostile or dangerous behavior, leave immediately;
your safety comesfirst.

If you are denied what do you do?

Try again. Explain your position carefully, politely. Don't allow their behav-
ior or your emotional reactions to their behavior to prevent you from being
fair and professional. You must always maintain your poise. If denial isclear
and nonnegotiable, leave immediately and adjust your plan of action. If de-
nied entry, call your office and discuss your next course of action. You may
chooseto seek legal authority to regain control of the situation. In the mean-
time, you may make observations from any public areas, such as the street,
looking onto the facility’s property.

Anticipated denial. If you have reason to believe that the facility will deny
you access based on a previous experience, you may consider obtaining a
warrant before your visit. Thisis especially useful in cases where afacility
has denied access in the past, or you need to respond to a violation without
delay.

Thefour commandments of inspector demeanor (in order):

* Benice. If that falls...

* Bekind. If that fails...

» Befair. If that fails...

* Regroup and seek objective controal.
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The point here is that regardless of the behavior you are confronted with,
you must always be“fair” when performing your duties. When you feel you
can no longer be objectively fair, leave, regroup and try again when you are
sure you have the support and tools to insure fairness. Fairnessisyour min-
imum obligation to the agency and public you serve.

YOU ARE THE GOVERNMENT to the facility. When a facility has of-
fered numerous obstacles to the investigation, it may be personally reward-
ing when you discover acomplicated or major complianceissue. Regardless
of events, however, you should not express enthusiasm in their discomfort.
You are aprofessional representing the awesome power and authority of the
government. Usethat authority with afair, friendly, patient and a profession-
al demeanor.

THE OPENING CONFERENCE

They learn what you want. You learn what they have.
The opening conference is your opportunity to let the facil-
ity know who you are and what you plan to do. Show your
official credentials and exchange business cards. The open-
ing conference is an opportunity to thoroughly explain the
scope of your activities. Another objectiveisto discover who
is responsible for the operations you intend to investigate.
The person-in-charge may choose to del egate someone with
more specialized knowledge to assist you.

The opening conference is an opportunity to learn more about the facility
operation, plant layout, management structure, the plant processes, plant safety
and other information relevant to your visit. Let management know how
long you expect the inspection to take so they can assist you with the least
interruption of their regular activities. Learn about the safety concerns and
policy at the plant. You should already have the required safety training to
conduct an investigation at the facility. At the opening conference you can
learn what specific kinds of personal protection equipment (PPE) you will
need. Ask if the plant has an evacuation procedure, what signal isgiven, and
wereto goinanemergency. A facility representativewho isfamiliar with the
safety procedures should accompany you during the inspection.

A brief explanation of the methodsthat will be used to document the inspec-

tion will prevent problems later. These methods will commonly involve
making copies of records, drawing diagrams, taking samples, talking to em-
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ployees, taking notes on paper or tape recorder, and taking photographs or
using video. If the facility still has concerns about the methods of documen-
tation, attempt to negotiate another substitute method but do not give up the
ability to document thoroughly, accurately and under your conditions. Deni-
al of these commonly accepted documentation tools might be considered a
denial of entry if some alternative cannot be arranged.

NOTE: If your reconnai ssance reveal ed an urgent concern in thefield, forgo
the next part of the opening conference and go to that location immediately.
Once an inspector has announced their presence illegal operations tend to
cease. There are trade-offsthat you should be concerned about if you choose
this option. You will know less about the operation of plant processes, lay-
out, and especially safety issues. Take care.

Obtain a facility process diagram and the most complete and current map
available. Thiswill insure that you do not miss anything in your tour of the
facility and help you log the precise locations where you make important
observations.

“People tend to get out of the way for someone who knows where they
aregoing.”
By W. Benton Smith

If thefacility still has concerns about the methods of documentation, attempt
to negotiate another substitute method but do not give up the ability to doc-
ument thoroughly, accurately and under your conditions.

Helpful hint: When a facility asks you not to take pictures, explain how it
will take much more time to take exact measurements and make accurate
diagrams or sketches instead of taking photographs. The facility will often
prefer that the inspection be completed quickly and may reconsider letting
you take photographs. They may also have specific concerns about photo-
graphs that you can accommodate and still take the picture.

If you think sampling will be required, ask the facility representativeif they
would like split-samples or to take duplicate samples. The law may require
that you offer the facility split or duplicate samples. Usually the facility will
provide its own sample containers. If the facility is unable or unwilling to
provide its own containers, you should provide containers for them so that
you may proceed with sampling.
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If the facility places restrictions on the inspections that compromise your
ability to complete the inspection, take note of the restrictions as well as
your effortsto resolvetheissue. You should theninform thefacility that their
conditions have resulted in adenial to complete the inspection. Immediately
go to a private location and contact the agency to inform the appropriate
office of the denial. Thisis not a sign of inexperience or lack of ability on
your part as much as it establishes a benchmark for the agency to exercise
further legal options. Thereislittleto be gained and much that may belost if
you personally debate legal issues of authorized entry with the facility or
facility counsel.

“If in danger or in doubt, leave immediately and call agency counsel!”

Thereislittle to be gained and much that may be lost by debating your au-
thority to conduct an inspection with the facility staff or especially facility
counsel; leave that task to your agency’s attorneys.

The most significant key to gaining entry is by adopting a demeanor that is
cordial, direct, assertive, and professional. So what is professional? That
means that within the limitations of the law, policy, training and guidance
you adapt your demeanor to the situation so that you are more likely to ob-
tain the desired result. This is a high and often ambiguous standard. It is
usually better to error on the side of politeness. Remember the facility may
perceive you as threatening even if they have done nothing wrong and per-
ceptionisusually worsethan fact when it comesto behavior. Also remember
that the facility doesnot only see you, but also the entire agency and govern-
ment you represent.

FIELD INVESTIGATION

How do you investigate the operational aspects of a facility? The two
most common methods are the facility tour and the process based investiga-
tion. On larger sites either method is often preceded by abrief walk or drive
around to help orient theinspector to variouslandmarks and operations. Take
notes and mark the places on your map that you want to return to and inves-
tigate in greater detail.
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THE WALK ABOUT

Thisisasystematic and inspector directed tour of the facil-
ity. The pathway may be directed by geographic criteria, pro-
cess lines, waste streams, monitoring or material S
management areas or any other parameter the inspector de- ﬁ
cides is important. You should trace your path on the site \ _
map to insure that important areas are not missed. \

THE PROCESS ORIENTED INVESTIGATION

Most processes can be divided into similar parts. Raw materialsare gathered
and enter the process. Energy goesinto the process. Something happens dur-
ing the process that produces a product, releases energy, and produces by-
products and waste. At each of these phases there is usually some means of
monitoring what is happening. There will aso be collection and material
management areas. Log your path on the site map as you complete your
observationsin each area.

GENERATOR You will take notes, photographs, conduct interviews, make
diagrams and perhaps take samples as you tour the plant
facilities. Record each Site or event with more than one meth-
od of documentation and remember that redundancy isim-

“ w portant for all critical compliance issues.

WASTES ElPME Becautiousof apsychologica dynamic that often takesplace
during the documentation process. The facility staff will quickly identify
when you are concerned about something as you increase your emphasis on
documentation. Take care that you don’'t appear to pounce like a zealous
predator from one violation to another. Try to maintain a methodical pace
and demeanor throughout the inspection so that you do not over emphasize
issuesthat may be apotentia liability tothefacility. If you don’t guard against
this phenomenon you run the risk of facility paranoia and unpredictable be-
havior. However, it isa so important to obtain concurrence and confirm crit-
ical aspectsof your observationswith site personnel. Here are afew examples
where the answers are critical to an inspector’s observations:

Q. “Where are we?”’
A. “The north side of the boiler plant.”

Q. “That pipelookslikeit’'sleaking.”
A “Actualy that's a pressure relief pipe and that’s just steam.”



Q. “Do you see alabel anywhere?’

A. “Here’s one on the back, by the wall.”
Q. “What is in that smoking drum?’

A. “Tetraethyl death...RUN!!”

THE INTERVIEW

“An interview is a conversation with a purpose.”

The interview is one of the inspector’s most useful tools for
gathering information. It may consist of a simple exchange of
information or athoroughly staged and planned series of inter-
rogations. Interview techniques have been improved over the
centuries but fundamentals remain. The following outlines the
basic procedures and considerationsin atypical interview.

INITIAL CONSIDERATIONS

Review background information; organize the kind of informa-
tion you will be seeking; plan the questions you will ask and
how you will ask them; establish a time and location for the
interview; and insure the subject’s security and comfort during
the interview.

INTRODUCTION AND IDENTIFICATION

|dentify yourself and the reason for the interview. Thisis essential in estab-
lishing atrusting and honest rapport with the subject. Conversely, you should
let subjects identify themselves and obtain all necessary personal informa-
tion.

ESTABLISH A RAPPORT

By being open and friendly you will set the mood and establish the subject’s
trust that you are only interested in finding the truth. When you begin the
interview smile, shake hands, introduce yourself and briefly explain why
you are conducting the interview. Go over the kind of information you are
trying to obtain. Explain that you are conducting acompliance inspection (or
that you want to understand an event or process, etc.) and that you value and
respect what the subject (the person you areinterviewing) may haveto offer.
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How you ask a question is often more important than the question itself.
Therefore, it isimportant to plan your line of questioning, make the subject
as comfortable as possible, and listen attentively to their responses.

“You never get a second chanceto makeafirst impression.”

TECHNIQUE: GETTINGTO THE 5W’SAND A HOW

“Now make yourself comfortable, try to remember and tell me...”

* Who
 What
*  Where
« Why

*  When
* How

There are no limits to the techniques you may employ when interviewing
someone (the subject). You must adapt to the environment, circumstances,
and personalitiesinvolved. You may use what is called “free narrative” and
simply ask the subject to tell you what they know and then sit back and listen
with only occasional comments or questions to fill in vital information asit
isrevealed. The most common method of conducting an interview isto di-
rect the dialogue with a series of well-planned questions, which often flow
from gathering general information to questions about specific details.

The following are a few recommendations to consider when conducting an
interview:

* Planyour interview. What do you want to get from this subject? What
are the major topics you will ask about and in what order?
» Avoid guestions that may be answered with a simple yes or no.

» Keep your questions clear and uncomplicated by asking one ques-
tion at atime and avoiding compound questions.

* Maintain control.

* Askfollow-up questionsto verify assertions. (*Why do you say that?
How do you know that?)
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Repeat or rephrase information to verify that you have understood
accurately and completely.

Evaluate the completeness and reliability of the answers. If you feel
the subject iscompromising their response, you may need to approach
the topic from a new direction or work more on the rapport.

Begin by noting the subject’s name, position, job duties, and other
personal information.

Listen carefully. This accomplishes several things. Listening helps
maintain rapport. No one wantsto talk openly to someone who isnot
paying attention. Listening attentively insures that you do not miss
information and allows you to use information as it comes to adjust
your questions and maintain control.

Use simple acknowledgments and pauses to motivate the subject to
continue their narrative. It is a social phenomenon that people feel
motivated to fill in the blanks in conver sations when there are peri-
ods of silence. It is often useful to smply acknowledge what they
havedready said and wait for moreinformation. L et the silence stretch
out and look at the subject as though you are expecting further infor-
mation. “Uh huh.” Followed by silence. Or, “Yes, and then what?’
Followed by silence will often motivate the subject to fill in the si-
lence with further information.

Avoid negative or accusatory statements.

Avoid appearing overbearing or using words of authority. Intimida-
tion is occasionally a method used when a subject is being interro-
gated (an interview against the subject’s will) for information that
they do not want revealed. Interrogation ismost likely to be applica-
blein acriminal custodial situation.

Show concern for the subject’s comfort and situation. Empathize with
the difficulty the subject may have in revealing the information, but
that the information will probably be revealed through other means
and it would be so much more valuable to hear the truth from the
subject.

Sart with non-threatening topics such as general background infor-
mation. For example: “What do you do here at Acme Dumping? Oh,
then you would know how wastes are handled in the plant, wouldn’'t
you?’ From this you may proceed to more specific questioning and
the subject knows that you know they have knowledge.
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» Theseare key wordsto consider when expressing your professional-
ismin conducting an interview: Sympathy, attentiveness, patience,
thoroughness and especially fairness.

* Conclude your interview by summarizing and verifying the impor-
tant information you noted. Ask and provide opportunities for addi-
tional information and/or clarification. When closing your interview,
expressyour appreciation for their time and effort and reestablish the
rapport. Provide them with ameans of contacting you if they remem-
ber something or wish to provide further information. Try to end the
interview with their trust in your integrity intact. You may meet again.

Surprisingly the most common error in documenting an interview isfailure
to note the most fundamental information. At a minimum this information
should be recorded:

*  Who were you talking to?
* What did you ask them?
*  What did they say?

Poor questions get poor answers.

One common mistakeisto ask aquestion with theanswer includedinit. The
subject will usually agree with the answer you gave in the question. Here are
some examples:

Q: “You don’'t have any toxic materials around here, do you?’

A: “Nosir.”

Q: “There aren’t any buried drums on your property, are there?’
A. “l don't think so.”

Q: “You have all the necessary records, don’'t you?”’

A: “Sure.”

Q. “Your Spill Prevention and Control planisup to date, isn't it?’
A. “Yup.”
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The following questions ask for the same information but will stimulate the
subject to provide more information:

“What chemicals do you handle?’

“Do you know of anything buried on the property?’
“Where do you keep the records?’

“Do you have a Spill Prevention and Control plan?’

The last two questions require afollow up. You should verify important as-
sertions made by facility personnel. A statement that something existsis not
the same as verifying by sight or measurement.

Know when to shut-up and listen. Experience teaches you when to hold
the subject to specifics and when to let the subject continue. There are afew
key guidelines to remember when first interviewing someone. They are:

» Plan your objectives and sequence of questions ahead of time.

» Establishing arapport (friendly, attentive and down to business) isa
matter of experience.

* Don't over emphasize your note taking.

* Give people timeto answer and listen.

* Don’'t make promisesof confidentiality or protection you can’t keep.
* Try to have privacy for the interview.

* Obtaintheir name, position, and how you can get in touch with them
at alater time.

* Give them your name, position and how they can get in touch with
you at alater date.

» Enforcement should not be mentioned. Emphasize that you are just
trying to get to the truth.

* Avoid leading questions.
» Avoid double negatives and other complex phrases.
» Avoid multiple subjectsin your question.
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Thefollowing shows aline of questioning that leads from the general to the
specific:

Q. “Whom do you work for?’
A. *Acme Polluters.”

Q. “How long have you worked for them?’
A."“About six years.”

Q. “And what do you do there?’
A. “1 open bungs on drums from Mega Chemical Corp. Then | pump them
dry.”

Q. “After you pump the drums, what do you do with the contents?’
A. "I pump it into atanker truck.”

Q. “Then what happens?’
A. “Thetruck takesit to the landfill.”

Q. “Which landfill is that?’
A. “The county landfill mostly.”

Q. “Anywhere else?’
A.*“Theold quarry near the water tower.”

Q. “What's in these drums?’
A. *Usually solventslike trichlor, MegaCorp collected from print shops.”

Q. “Aretherelabels on these drums?’
A. “Sometimes.”

Q. “Uh huh?’ (Note: sometimes a simple affirmation followed by silence
will stimulate the subject to offer more information than another ques-
tion would.)

A. “There are Hazardous Waste labels and sometimes there are company
labels that show what the stuff is and how to dispose of it.”
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EVIDENCE — THEORY AND PRACTICE

The inspector should prepare to conduct and document their investigations
so thoroughly that the case will successfully stand up in acourt of law. After
you return to the office, it is difficult or impossible to correct mistakes and
major oversights made in the field. It therefore falls upon the inspector to
understand what is required to establish credible evidence in a court of law
and apply that knowledge at the earliest opportunity while conducting the
investigation.

Theinspector should have the mind set that every inspection will go to court.
They should anticipate argumentsfor the defense and provide solid evidence
against those arguments before they are presented in court.

WHAT ISEVIDENCE?

“Any type of proof...legally presented at atrial...for the purpose
of inducing belief in the minds of the court or jury....”
Black’s Law Dictionary

Evidence is just documentation that satisfies the “ Rules of Evidence” for
admissibility inacourt of law. Documentation is anything that provides ver-
ifiable information used to establish, certify, prove, substantiate or support
an assertion. Photos, notes, reports, statements, samples, diagrams, models,
and records are al examples of documentation.

Evidence of amost any kind is acceptable if it aids in understanding the
truth of a matter in question. Before documentation may be “entered into
evidence” for use in deciding a fact, it must be of verifiable quality and
satisfy the“ Rules of Evidence” for admissibility. Foundation, authenticity,
and relevance are the three primary criteria that form the corner stones of
credibleinformation. They should bethought of aslinksinachain; failureto
satisfy just one criteria and the entire chain will fail.

Foundation:

This is the argument that one piece of information leads to the next in a
logical sequence. It may be thought of asa pyramid of information with one
piece building upon the other. In the following narrative you can see how
one piece of information builds upon the other. “ John Doe works at ACME
Dumping. Mr. Doe operates the outflow valves at the discharge pipe. Onthe
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3rd of March, Mr. Doe was at his duty station when Joseph Smith, Plant
Manager directed Mr. Doeto discharge untreated waste into the storm drain.
On the 4th of March the Environmental Protection Agency took samples
from the pipe and from the storm drain that subsequently indicated levels of
Chromium that were higher than the allowable limits. Process information
from the plant reveals that Chromium is a waste material commonly found
in ACME Dumping’s untreated waste.” This foundation of related informa-
tion is used to show that ACME Dumping was responsible for illegaly dis-
charging regulated amounts of Chromium waste.

Authenticity:

This means the evidence must be demonstrated to be what it is claimed to
be. For example was this sample taken from the discharge pipe at ACME
Dumping really representative of what wasin the pipe? Was the sample anal -
ysis conducted properly so that the results accurately show the true concen-
trations of Chromium in the discharge? Are the lab reports accurate? These
areall questionsthat lend themselves to the authenticity of material brought
before the deciding official, judge or court. If there is a perception that the
information “could have been compromised,” the information will not be
accepted into evidence. Sampling and analysis quality assurance effortsand
chain-of-custody procedures are examples of practices that show the au-
thenticity of the information.

Relevance:

The evidence must pertain to the fact in question tending to make the exist-
ence of the fact either more or less probabl e than would be the case without
the evidence. Think of it thisway; so what doesthis have to do with what we
are trying to decide today?

The judge determines the admissibility of evidence in court. Under most
circumstances the case reviewer will make a preliminary determination if
thereisenough potential evidence to proceed with a case and assess a penal -
ty. In some agencies this may be the inspector. In othersit may be a separate
Compliance Program Office with prosecutorial discretion. However, the fi-
nal decision on the admissibility of evidence can only be made by the trier-
of-fact and that is the judge.

Every violation has a set of required “ elements of proof.” Imagine you
weretheinspector in the hypothetical foundation case discussed above. What
was the violation you were trying to prove? ACME Dumping broke the law
by discharging an illegal concentration of a regulated substance. Did you
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provide the “elements of proof” necessary to establish this as a fact? What
does the law specifically state is required? Did they exceed that standard?
Who did it? John Doe was told to do it by Joe Smith, Plant Manager. John
Doewas in aposition to do it when it happened? Did you establish that the
pollutant came only from the one source? To do this you would need to
establish that there was no pollutant above the discharge point and that there
was at the discharge point. In our example the samplesindicate that the reg-
ulated substance wasin the pipe and an identical substance wasfoundinthe
storm drain? Is that sufficient? Was the substance found a regulated sub-
stance? Were the sample methods and quality assurance protocolsfollowed?
Did theanaysisindicate that concentrations of Chromium inthe stormdrain
were abovethelegal limits? Did ACME break the law? The case appears to
have most of the elements of proof to decide the facts of the matter in ques-
tion.

This case would not have appeared so clear if the inspector did not fully
understand the importance of theinformation they gathered whileinthefield,
and especially how that information might be used and questioned later. You
should think theseissuesthrough whileyou arein thefield and have the best
opportunity to do something about them.

In Review:

Lets review how an investigation proceeds from information gathering to
ultimately deciding compliance in court. The inspector’s investigation pro-
cess gathers information that must be organized and verified but not all of
the information will be used as documentation for compliance analysis in
the narrative report. Documentation is relevant information of a verifiable
quality, so the documentation in the report should apply to the evaluation of
compliance (elements of proof). Some documentation may be necessary to
provide evidence to a court. Only evidence can be used in a court to decide
anissue. Witnesseswill provide some evidence by their sworn testimony but
the rest will come from documentation with Foundation, Authenticity, and
Relevance (FAR) to the violation/s to be decided. Inspectors might fail in
thisprocessif they gather information that is not verifiable. They might also
fail by having good documentation but not gathering documentation that
provides the “elements of proof” for each alleged violation. If the inspector
did not provide enough potential evidence the case will not proceed. En-
forcement programs will not initiate cases unless they believe they could
win in court.

You should now begin to seethekey roletheinspector playsininitiating and
building an enforcement case. You can also see that the inspector must head
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off problems by anticipating them while they arein the field or before. The
inspector must have athorough understanding of the difference between just
information and good documentation that may later need to qualify as evi-
dence and establish the “ elements of proof”.

WHAT DO YOU DOCUMENT?

The short answer is everything. It is the inspector’s responsibility to keep
track of al notes that contribute to the inspection report. Inspection reports
must be written “near intime” to the inspection so that relevant information
can be documented while it is still fresh in the inspector’s memory. The
longer the time between the inspection and the report the greater the possi-
bility that the inspector’s memory or credibility will be brought into ques-
tion.

A QUESTION OF ETHICS

“An institution prone to hiding its mistakes is an institution incapable of
learning from them.”
by the author

What if you made a mistake?

While you are expected to perform at the highest standard of professional-
ism, mistakes can and do happen. Integrity demands that you stand account-
ablefor mistakes; however, itisusually possibleto compensate for amistake.
If you or any member of your team do make or discover an error; clearly
identify it, evaluate its potential affects on the your objectives, and if possi-
ble correct the mistake rather than covering it up. Document every step in
making the correction. The fact that you found the mistake and attempted to
correct it maintains your integrity. This behavior isimportant even if an un-
correctable mistake compromisesthe entire case. It is better to lose one case
than suffer the potential of losing your credibility or worse yet, the credibil-
ity of the government. We all make mistakes occasionally. Learn from them.

Discussion topic: What could happen if you hide a mistake or fail to make a
notation of a critical mistake? Here are some general considerations. Who
or what entity does the government serve? Is this service corrupted when
mistakes are covered up? Who benefits when a corrupt case goes to court?
Who loses when a bad case is discovered? What are the chances that a sig-
nificant mistake will go undiscovered?
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There is good documentation and poor documentation but there is seldom
too much documentation. Theonly restraint istime and resources. It is better
to document something from several approachesthan just one. Taking asam-
ple may be good, but a sample, combined with athorough record and a pho-
tographisbetter. If one piece of documentation failsthe others may be enough
to establish the facts. You should not assume that one piece of documenta-
tion is conclusive by itself. The quantity of evidence isimportant but so is
the quality of evidence. The quantity and quality of documentation brought
forward by the inspector will be compared with that of the defendant.

This brings us to the issue of “ best available evidence.” In simple terms a
copy isnot asgood asthe original. A good copy is acceptableif the original
no longer exists. A good copy is better than a poor copy, a poor copy may be
better than nothing, and so forth. If a case goesto hearing or court your data
will be compared with the defenses’ data. You are not only expected to do
theright thing, you are expected to do theright thing right (correctly). Thisis
the corner stone to quality assurance and quality control (QA and QC).

“Do theright thing and do the right thing right.”
By Roy R. Jones

What isthe difference between a civil administrative proceeding and a
criminal proceeding?

Guilt in a criminal case must be proven beyond a reasonable doubt. All
criminal casesaretried in acourt of law. The judge determines the admissi-
bility of evidence. The tests for admitting evidencein acivil court are simi-
lar to a criminal proceeding but intolerance of potential error is far more
critical inacriminal case. Inacriminal casethe defendant’sliberty may be at
stake. For this reason the defendant is given certain rights which are de-
signed to insure the ability to question every aspect of the prosecution’s ar-
gument and the higher standard to establish guilt beyond a reasonable doubt.

In an administrative civil proceeding the assertions of guilt may be per-
formed by the agency or inacourt of law. Inacivil caseguiltisproven by the
preponderance of evidence. In the United States thisis a step process. First
the agency evaluates compliance against a matrix established in law and
policy. Cases of lower severity may result in anotice-of-violation or smaller
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penalty assessment directly from the agency. If the case fits standards of
higher severity it may be taken by the prosecutor (the legal arm of the gov-
ernment) and will automatically be elevated to a court of law. It may aso be
elevated to court if the defendant contests the violation alleged by the agency.

The inspector and the agency will be better off if they establish violations
with the strongest possible documentation so that it may be admissible as
evidence if the case should be contested or become “probative” (contribute
to accurate proof) inacivil court or criminal proceeding. Theinspector must
have a thorough knowledge of evidence and elements-of-proof as they may
be applied in acivil and criminal proceeding. Note: We use the term “fact”
now because we are using evidence in a court to determine facts. Facts do
not exist legally unless determined in court based upon the admissible evi-
dence.

CLASSES OF EVIDENCE
Evidenceis broadly placed into two classes:

1. Direct evidence tends to establish a fact without inference or pre-
sumption. It may involve awitness or take the form of a photograph,
signed statement, film or record.

2. Circumstantial evidence proves afact indirectly by proving another
fact from which an inference or presumption may be drawn.

Direct or Circumstantial evidence may take several forms:

1. Real Evidence consists of tangible objects that can be seen or felt.
Thetrier-of-fact can reach a conclusion based upon their own senses
rather than those of witnesses. Real evidence may be documentary,
physical or scientific.

A. Documentary evidenceiswritten material that “ speaksfor itself”.

B. Physical evidenceissomething tangiblethat was part of, or relat-
ed to an actual event.

C. Sientific Evidence consists of an analysis based upon known
and established methods, materials and means of measurement.
Authentication is required to establish precision and accuracy of
the analysis. Quality assurance (QA) and quality control (QC)
are critical requirements.
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2. Testimonial evidence consists of information supplied by witnesses
rather than objects, documents, or scientific analysis. In general a
witness may testify to the limit of their five senses and competency.
An oath or affirmation is required.

A. Lay or Fact witnesses are allowed to testify only to experiences
detected through their five senses. They heard, saw, smelled,
touched or tasted something. Opinions are allowed only under
very limited circumstances.

B. Expert witnessesare used wherethe average person would not be
able to make a reasonable judgment based on facts or data pre-
sented. These frequently are highly complex or technical issues
where professional standards and credentials are required. Other
experts are often introduced to challenge the first expert’'s cre-
dentials aswell astheir competency.

An inspector is usually called upon to be a fact witness unless
they are an engineer, chemist or carry other professional creden-
tials. Caution should be taken if an agency wishesto establish an
inspector as an expert witness because it places unnecessary em-
phasis upon theinspector’s category of professional competency
rather than the credibility of the evidence brought to court by the
inspector.

3. Demonstrative evidence is adiagram, photograph, model, represen-
tation, or illustration used to help prove afact. In some cases it may
include summaries of large or highly complex documents. It is usu-
ally used to assist testimonial information and make it more under-
standabl e to the trier-of -fact.

4. Judicial notice refers to things so commonly known or recognized
that the “trier of fact” (hearing officer or judge) does not require au-
thentication. An example of this might be the length of a meter or
that the sun risesin the east. A word of caution is necessary here. An
inspector should never assume that the trier-of-fact has the same ed-
ucational and experience background. A judge may not be familiar
with a meter if they were educated where feet and inches were the
standard. A drum may contain 55 gallons to you but 44 gallons to
someone who has experience in a more specialized industry. Some
things are always subjective, such as love, hate, loyalty, or prefer-
ence. You may have absolute confidence that alight was red but red
and green may appear the same to people with some forms of color
blindness. One of the greatest errors an inspector can make is to
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assume otherswill perceive something the same way he or she does.
Thisdifferencein honest perception isthe basisfor the argument that
the inspector should document an object or event with as many dif-
ferent methods as time and resources will allow.

WHAT ISTHE BEST EVIDENCE?

Rules of evidence demand the best evidence be presented to determine the
facts of anissue. What does that mean? Evidence must bereliable, authentic
and in its most original form.

1. Best evidence rule: prohibits the introduction into evidence of any
secondary evidence (i.e. copy) unless it is shown that the original
document has been lost or destroyed. Where the terms of a writing
(written document) are material to the case, the original should al-
ways be produced if possible. Certified identical copies are called
conformed copies.

2. Authentication: Beforeinformation isreceived into evidence, it must
be authenticated with proof that showsit iswhat it claimsto be. (i.e.
asample must have proof that it came from a specified place and has
not been altered on purpose or by mistake.)

3. Chain-of-custody: Thisisthe complete, unbroken record of al indi-
viduals who have maintained control over the evidence since its ac-
quisition. Without acompleterecord of custody it becomesimpossible
to prove the evidence has not been compromised and therefore may
not be authentic.

Discussion topic: How do you determine when you have enough quantity
and high enough quality of documentation to prove a fact? A single piece of
evidence does not usually determine a fact or win a case. Theindividual bits
of information in the allegation may be true and accurate yet the picture
may still not be detailed enough to reach a conclusion. The total body of
evidence should tell a story that will reveal the whole truth being consid-
ered.

L et megiveyou an example: Four wise and intelligent tribeslived al their
lives, without contact with each other, on the north, south, east and west
sides of the same mountain. From their independent perspectives each stud-
ied the mountain thoroughly and recorded every event and detail as accu-
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rately ashumanly possible. A panel of experts determined that each tribe had
made and kept thorough, honest, and accurate records. The four observers
exchanged their documentation and each accused other of misrepresentation
or even lying. It was not until they put al of the documentation together that
the tribes realized that they each had only part of what was necessary to
truthfully describe the whole mountain. Conclusion: The complete and ab-
solutetruth lies outside one person’s ability to perceiveit from any one place
or time.

PHOTOGRAPHS

The cor nerstones to good case development:

We have aready talked about the interview as a productive source of infor-
mation. The inspector will ultimately produce a written narrative of the is-
sues and events of their inspectionin areport. Three other common forms of
physical and demonstrative evidencethat will accompany thisreport are sam-
ples, records and photographs.

“One good photograph isworth a year in court.”
By the author

PHOTOGRAPHIC DOCUMENTATION

A photograph is an image made with light. These include such processes as
photocopies of documents, film, video, and digital imagery. Photographic
evidence has been known to have more real and subjective
influence on a case than solid technical data because of its
ability to tie things together and add perspective. The Chi-

nese once said that “...a pictureisworth athousand words.”
" That may have been avery conservative observation. Pho-
/" tography isone of the best yet poorly utilized toolsin docu-
mentation. Onereasonitisso valuableisthe easein getting
it entered into evidence. How do you enter a photograph
into evidence? Usually the counsel asksasingle question to awitness present
when the photograph was taken?

“Isthisafair and accurate representation of what you saw?”
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Thisisactually arather subjective test because it asks an opinion of a*“rep-
resentation” (the photograph). However, the witness had good “ standing”
from actually being there when the photograph was taken to form an opin-
ion. The court recognizes that people perceive things differently. The court
will usually alow fair and honest attempts by people to describe what they
saw and did even if they differ from others present at the sametime. Consid-
erablelatitude is given when awitness saysthat a“representation” (i.e. pho-
tograph) appearsto depict what they saw. Some very poor photographs have
been allowed into evidence because they were the best avail able representa-
tion and what was shown materially contributed to the matter being decided.
There may be arguments about film speed, camera, lighting, angle and ahost
of other considerations but the foundation comes back to one principle. Some-
one who was actually present believed that the photograph accurately pic-
tured something that was critically important to the court.

Er What are some of the most common problemswith photogr aphic images?

1. Too few photographs: Casereviewers, lawyersand tri- Bl e,
ers-of-fact were not there when the inspection took place :
and photographs help them understand what happened.

2. Poor quality photographs: The important information :
cannot be seen in the photograph. A poor photograph also
reflects upon the professionalism and skill of the inspec-
tor.

3. Failuretoidentify the subject in a photograph: What
were you trying to show? Thisis often the result of snap-
ping shots without thinking about what you are trying to
capture. Make your photographstell the story. L og what each photo-
graph isintended to show.

4. Failureto securethe original: It is possible that you may be ac-
cused of tampering with an image. The technology to alter
images has been around as long as there photography has
. been around. The defense against these accusations of tam-
= peringistomaintaintheoriginal in controlled custody. Have
.y asecurearchivefor negatives, video tapesand original dig-

L ital images. Original digital images must be saved to alter-
8= nate storage mediato create an “archival original” as soon
aspossible after image capture. This“archival original” must
be labeled as such and kept secure. Any enhancements needed should
only be made to a copy. Never edit the original or archival original.
Thisway an image can always be compared with the original. Today
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many documents and images are copied digitally and archived in that
form to conserve space and prevent deterioration over time. Each
copy must be “conformed” by an expert archivist to insurethat it is
an “exactly accurate” copy of the original before it is placed into
storage.

All photographs are manipulated and are never true copies of reality. Some-
one other than the one who took the picture usually processes the photogra-
phy and manipulates the color and exposure, either manualy or through
automation. Digital images may also be manipulated. In either case this ma-
nipulation is usually to enhance the image so that the image is improved
rather than to distort or substantially alter the representation of reality. This
brings us back to the test for entering photographs into evidence. “Isthisa
fair and accurate representation (not “ exact copy”) of what you saw?’ Some-
onemay say it isand someone else may say it isnot and the photograph may
still be entered into evidence if there is nothing else to contradict it.

Er Correcting common misconceptions about photography:

1. Each photograph does not require burdensome informa- &
tion about camera, film, lens, aperture, shutter speed, pho- &
tographer, and weather attached to it. Thisinformation may
be helpful but it isusualy not critical unless your photo-
graphswill be compared with the photography of others.

2. Thefacility does not have the right to process your film. § '
How would you insure authenticity if a potential defen- 5%
dant handled the original image before it came into your #
custody? You couldn’t, so think twice before you let them &
processit. There may be legitimate concerns about confi-
dentiality of processes, so there may be times when you alow the
facility to review the photographs first.

3. Some facilities may believe that denial of photography is not denial
of entry. Thisis up to the inspector. If the inspector cannot properly
document compliance or noncompliance he/she may decideitisim-
possibleto perform theinspection. In thiscase denial of photography
would be denial of entry. The inspector has the call.

What isthe best photographic media?
Slides, prints, digital or video all havetheir place and applications. The most
important thing is to learn to be expertly proficient with whatever media
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you choose. A sharp, clearly lit photograph is often only second to the in-
spector’s personal observations of a subject when it comes to case winning
evidence.

DIGITAL STILL AND VIDEO PHOTOGRAPHY

Digital videography is rapidly gaining popularity in enforcement documen-
tation. It provides an instantly accessible color image, offersreal time high
fidelity sound, and is easily viewed on common television monitors. Some
of the newest video models offer resolution beyond broadcast quality and
many have the capability to take single images with the sharpness of afilm
camera. At least one manufacturer offersdigital video camerasthat are capa-
ble of taking good black and white images in total darkness. The digital
format allowstheinspector to download video clipsand still imagesdirectly
to their computer for entry into reports or for transmittal by the Internet.
Digital still cameras are approaching the resolution of color film and offer
wider shadow and light tolerance. Another consideration isthelower operat-
ing cost of digital photography. The initial cost of a medium quality digital
still cameraislittle more than that of amedium quality film camera, howev-
er, thisis quickly changing. Over time the cost of film becomes a serious
consideration. Digital mediamay be downloaded into a“conformed CD ar-
chive’ that takeslittle space, will remain uncorrupted for many decades, and
the original tape or disk may be used over and over again.

The basic photo-documentation kit:
1. Cameraand normal lensin proven good working order
A hazefilter to protect the lens
Extrabattery for camera
Stroboscopic flash or sustainable light for video
Extra batteries for flash

Plenty of extrafilm or digital memory cards (3 or 4 times what you
think you will need)

7. Post-its® to identify the subject in the photograph
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8. Waterproof notebook and pen

9. Small 6-inch ruler for size reference

10. Compass to note orientation of the photograph
11. Convenient carrying case
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Some optional equipment might include apolarizing filter to subdue reflec-
tions and allow you to capture images through glass better. A wide-angle
lens can be applied to interior photography and confined spaces. Telephoto
lenses have applicationsin open field and surveillance at adistance or where
safety issues might prevent you from getting closer to the subject. Make sure
that you understand the distortions these specialty lenses contribute to the
accuracy of your photography. Wide-anglelenses make things appear farther
apart than they redlly are, and tel ephoto Ienses compress distances.

You are expected to use sampling equipment, operate a vehicle, calibrate
monitoring devices and use many other pieces of equipment in aprofession-
a manner to document and report your findings. Photography is one of the
most important forms of documentation and should be considered arequired
skill with the same professional expectation. The cost of good equipment
and thorough training in photography is a bargain to any agency.

Photo documentation should tell astory
Use three basic kinds of photographs to help accomplish this: the establish-
ing shot, the medium or subject shot and the close-up.

1. Theestablishing shot showsawide areathat includesthe subject and
a fixed landmark to establish location and help the viewer under-
stand where the subject is located.

2. The subject shot shows the entire object or special area of an event
that the photographer wants to emphasize to the viewer.

3. The close-up shot shows unique details of the object or event that
makesit unique and different from other similar objects that may be
in the same area.
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Think about your message before you begin taking pictures. What are the
“elements of proof”? A photograph can have only one perspective at atime.
To ater the perspective will require more than one photograph. Each of these
categories of photographs may require several different perspectivesto fully
document what the photographer needsto illustrate. For example, it may be
especially important to show the subject from all sides if the absence of
marking or labelsissignificant to compliance. If it isimportant to show than
an object is near a waterway you may choose to take several establishing
shots from up and down stream as well as from both sides of the waterway.
If there are many similar objects nearby you should take as many perspec-
tives and close-up photographs as necessary to document the unique mark-
ings, position, and characteristics as possible of the subject.

The three photographs above show the “subject” (drum) from severa per-
spectives. It aso shows that only the drum was leaking and the liquid was
flowing from the drum onto the concrete pad and from the pad to the soil.
Each of these photographs shows a specific “element” of proof necessary to
initiate an enforcement action.

Some unique consider ations when using video

The single greatest advantage of video photography is the ability to record
motion. Too much motion is aso the most common fault of those using
video. Hold the camera steady by leaning against something if you have to.
Sweeping the camera from one area to the next is called a “pan”. Using a
special lensto move from near to far or far to near is called a“zoom’”. Keep
pans and zoomsto aminimum or take the risk of making your audience sick.
L et theimagesin the frame move rather than making the cameramove. Only
use apan or zoom when the relationship of the subject to it’s surroundingsiif
critically important. When you must zoom or pan, keep the movement slow
and steady. If you keep theratio of still camera shotsto pan or zoom shots at
10 or more to one, you may avoid vomit bags in the courtroom.
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Digital video has some of the highest quality sound recording capability avail-
able. This capability also has benefits as well as problems. The microphone
will pick up everything, including comments you may not want recorded.
Here again planning is critical. Think through what you want recorded. Re-
strict extraneous comments by other inspection team members. One suc-
cessful method isto keep the lens cap on and narrate what the next sceneis
about to show, then turn the sound recording off and record only the video
portion. If your camera does not have a*“mute” switch to turn the sound off
you may block the sound by inserting a*“blind plug” into the “external mi-
crophone” jack.

Whenever recording video or audio make sure that you have permission
from a“person-in-charge” at the facility. Thisis usually accomplished soon
after entering afacility. Most federal and state agencies are severely restrict-
ed against “covert” invasion of privacy and require clear permission from
the partiesinvolved. Learn the law and adhere to it.

“ Absence of expressed denial constitutes consent to proceed.”

Discussion topic: United Sates case law over the years has repeatedly held
that expressed consent is not always necessary. Absence of expressed denial
constitutes consent to proceed provided that all the parties concerned have
a reasonabl e expectation to under stand who is doing what, when, and how.
This especially applies to entry onto a facility for purposes of conducting
official business. In some cases it may also apply to using recording devices
to document images and sound. If all parties know who you are, your pur-
pose and have seen the camera and you do not attempt to use the camera
secretly, you may consider that you have been granted permission until ac-
tually told to stop using it. How much detail should the inspector go into
when stating to the person-in-charge what methods will be used to docu-
ment the inspection?

When the inspector uses photographic documentation properly it ispossible
to generate an accurate image of events that is so compelling that days or
even weeks of litigation can be avoided. The photograph here shows an in-
tentional discharge and spill from a truck. The license plate was used to
verify theidentity of the owner and the entity responsible for the discharge.
This photograph, sample evidence, and testimony by the inspector eliminat-
ed most arguments by the defense and the case quickly concluded with a
substantial enforcement action and penalty.
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RECORDS

A record is any means of memorializing an event, person, place or thing.
Most laws authorizing inspections also authorize the inspector to review
“relevant” recordsto determine compliance. Thefollowing are just afew of
the common records that may offer important information for the inspector:

Annual reports Production records
Shipping reports Manifests

Inventory records Sales reports

Process records Permits

Quality control records Waste management records
Environmental management system Employee training records
Self-monitoring records Discharge monitoring reports
Licenses Articles of incorporation
Property records Logs

Maintenance records Spill reports

Safety records Accident reports

The inspector should have ageneral outline of the records they will need to
review during their inspection. The inspector can bring this list up in the
opening conference with the person-in-charge and review them immediately
or postpone the review while other aspects of the inspection take place else-
where. The inspector will have to make this determination based upon sev-
era factors:

1. Therecords may not be immediately available.

2. Theinspector may believethat anillegal activity istaking place out-
side the office area and choose to postpone the records review.

3. Theinspector may want to inspect the process areafirst and compare
real time monitoring data with records kept in the office.

Whenever possible the inspector should review original records. These are
called “primary” records. This may be complicated today because many
records are kept as databases on computer systems. When reviewing hard
copy documentsyou may wish to identify recordsyou want copied by mark-
ing them with a Post-it® or paper clip. At a minimum the inspector should
look at the following areas in the records reviewed:
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Summary reports should be cross-checked with the original data
whenever possible.

Check for completeness and accuracy of required records and re-
ports.

Determine if records are kept for the required length of time and
reporting periods.

Compare information contained in the records and databases with
firsthand observations.

When you review records you should make note for future reference, where
the records were kept, who was responsible for keeping the records, who
gave you the records, and whether or not the records were kept in computer
databases or in hardcopy. The following notations should be made for each
document copy or at least for each set of related documents you receive:

1.

2.

On each document;

a. Inspector’sinitials, document code (i.e. attachment A-1, A-2, etc.),
and the date the document was taken.

b. Stapled items only need thisinformation on the cover page.
In the inspector’s notebook or in the inspection report;

a  What the document is

b. Who gave the document

c. Physical location of the original document

Typical methods of reviewing routine or periodic records:

1. Random (or shotgun) sampling

Best judgment call by inspector (Production may dramatically in-
crease in the summer months so the inspector may emphasize those
months.)

Complete audit of all related records (Usuadly this is done where
there are not many records to review such as all discharge reports
since the last inspection three months ago.)

Other options
a. Every other one, third one, 10th one, etc.
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Only specific dates
Only specific topics
Only outgoing shipments

® o o o

Only exceedances in the discharge monitoring reports

Make sure to note the method you chose and make a brief explanation why
that method was chosen. Take copies of all documents that are relevant to
potential noncompearance.

Discussion topic: Would a facility cheat on itsrecords? What might be some
possi ble motives? What might be some possible disincentives? What is your
role?

The enforcement data indicates the following: The vast majority of compa-
nies operate with little or no fraud or intent to violate the law. Some will
occasionally make mistakes and quickly recover when the mistake is point-
ed out. Often these facilities are embarrassed and angry about the violation.
Sometimes the anger is at their having made the error, and sometimes the
anger is at you or the invasive and troublesome government. It helpsif you
understand their psychology and frustration. However, those that do inten-
tionally cheat don’t intend to get caught. The cheaters are often the most
friendly and personable to the inspector and have thought their deception
through in detail. Do not let the demeanor of the facility operators distract
you from athorough and unbiased investigation of thetruth. If they aretruth-
ful and honest, the documentation will only proveit. Be cautious when facil-
ity operators complain that the government has agrudge against them or that
you are not acting in good faith. They want to distract you from the truth.
The good faith you are acting under isthe faith of the agency and public that
you will find the truth in a dispassionate, thorough and unbiased manner.
Good faith should not be confused with blind faith, believing in everything a
facility representative tells you.

SAMPLING

WHEN, WHY, HOW

Sampling and sample analysis may be necessary to document potential evi-
dence of noncompliance. Sample analysis is expensive, so make sure it is
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necessary. Individual programs approach sampling and the need to sample
differently, so carefully follow any specific guidance you have.

Once the inspector has made a determination that sampling is necessary the
next consideration is to insure that the sample will be representative of the
sSite, situation or time that he/she wantsto characterize. There are two funda-
mental types of sampling, composite and grab. Composite samples may be
described as a uniform measure taken of aspecified volume, areaor time. A
grab sample may be described as a sample of a precise place at a precise
moment in time. Usually sample exercises are thoroughly planned in ad-
vance and meticulously executed. However, it may be necessary to take spon-
taneous samples of opportunity. These unanticipated samples may berequired
because of changesin afacility’s processes, permit status, or because there
has been an event that requires chemical evaluation.

The procedures for taking samples are too complex to go into detail in this
document. Specialized training in sampling, shipping, analytical methods,
guality assurance, and data quality should be considered fundamental to the
development of every inspector.

When to take samples:
1. Whenthereisno data available

When thereisinsufficient data
The data availableisin doubt
Datais needed to document an event, discharge or release
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Sampling isrequired by law or permit

Program specific guidance or manuals will provide more specific instruc-
tion about when and how to sample.

Sample Plans

Initially there should be a plan with the method identified to target a specific
chemical (what chemical to look for). The inspector should clearly identify
the minimum chemical detection limits (such as parts per million) required
for the analysis. The inspector will also have to identify the level of confi-
dence required in the analysis. Thisis usually expressed in terms of + or -
percent. For example, it may be required to have a better than 90% confi-
dencethat theanalysiswill detect all Polychlorinated biphenols (PCBSs) greater
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than 50 parts per million. If thisinformation is not in a site-specific plan, it
should bein ageneral Standard Operating Procedure (SOP) kept on file.

SOPs are written general procedures that should be used for the most com-
mon types of sampling. Each organization or agency should have SOPs on
filethat arefollowed for al routine activities. Thisinsures defensible repeat-
ability, consistency and a written record of approximately what was done
when aninspector findsit necessary to take asample of opportunity. |nspec-
tors should be familiar with SOPs common to the subjects they work with.
When an inspector must alter a procedure because of unique circumstances
inthefield, the inspector should document and explain how and why he/she
atered the procedure.

Site-specific Project Plan

There are many confusing terms and protocols, which relate to the same
general issuesin the diverse programs within any agency. It is the inspector
who hasthe responsibility to keep track of his’her own objectives and trans-
late them into the jargon of the program the inspector is working under.
These activities and protocols are usually written into asite-specific inspec-
tion plan that outlines the objectives and expected activitiesto achieve those
objectives. Project plans vary from simple and routine to highly complex
and comprehensive, usually depending upon the complexity of the site and
objectives.

Quality Assurance Project Plans

To ensure that each sampling effort goes through a careful thought process
beforeit isundertaken, most agenciesrequirethat aQuality Assurance Project
Plan (QAPP) be prepared in advance. In addition to adiscussion of the areas
of investigation, sampling activities, methods, and analysis, the project plan
addresses technical issues, safety, roles and responsibilities, and reporting
requirements. Thisplan isdesigned to make sure that each activity will meet
itsintended objectives and be legally defensible through established and ac-
cepted protocols. The person who generates the QAPP is referred to as the
Project Manager (PM). The person who has the lead responsibilitiesin the
field for carrying out the plan isreferred to as the on-scene Project Manager.
Lawyers, program, and laboratory staff do not have the field experience and
knowledge of the site-specific objectives to write the QAPP; the generation
and execution of the plan must betheresponsibility of thelead inspector though
he/she may enlist the assistance of other specialists and professionals.
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Data Quality

A considerable amount of data may result from samples collected in the
field. Thisdataisof littlevalue unlessitisof good quality. Theinitial stepin
setting sample objectivesis to clearly establish the ultimate use of the data
that will result. This step sets the foundation for designing the sample plan
and ameans to compare and assess the results. Data quality of arepresenta-
tive sampleisreferred to in terms of precision and accuracy. Precision re-
fers to the variability of the measurement process when identical portions
the same sample is measured more than once. For example three separate
analyses of the same chlorine sample may be 58 parts per million (ppm), 61
ppm, and 59 ppm. There was a variation of only 3 ppm. The precision was
indicated by a difference of 3 ppm. Accuracy refers to the closeness of an
observed measurement valueto the sample’'strue value. If dataisto meet the
objectives established for asample collection effort, precision and accuracy
must be maintained.

This is an analogy that may help you understand precision and accuracy.
Think of the sample as a target bull’s-eye. The exact center of the target
represents the true chemical concentration. How close to the center each
analysiscomesisameasure of accuracy in finding thetruevalue. How closely
the results group together is a measurement of the precision. If the analyti-
cal data iswidely dispersed the precision is at fault. If the data varies from
near the center to far away the accuracy is poor.

Sample documentation centers around four prime issues. insuring that
the sample is representative, tracking the sample, using proper methodolo-
gy, and reporting the datain aform that is applicable. The procedures neces-
sary to accomplish this are outlined in the QAPP.

1. Was the sample representative of what you wanted to evaluate for
compliance? Did it represent a specific waste stream, site, event, or
time period?

2. Canyou prove whereit came from, where it went, what was done to
it, and that there was not an opportunity to compromise the sample
along the way? A standard form that tracks everyone who handled
the sample and when it entered and left their possession is useful to
establish the “chain of custody.”

3. Wasthe correct methodology followed to insure that the sample was
(a) taken properly for the substance and matrix in question, and (b)
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were the proper analytical methods used to make an accurate and
precise evaluation?

4. Wastheanalytical datareported in the appropriate unitsto determine
compliance?Wereall quality assurance and quality control measures
also reported?

These are afew of the tools used to track sampling events:

» Fieldlog or notebook
* Field photography

* Field lab data sheet
*  Sample numbers

o Samplelabels

e Analysisrequest
« QAPP

* Sampleplan

» Check lists

» Field generated diagrams, maps and measurements
» Chain of custody

THE CLOSING CONFERENCE

The closing conference isimportant for several reasons. First of all itisan
opportunity to confirm your observations and review your preliminary find-
ingswith facility personnel. Part of your job may be to inform the regulated
community as well document compliance. Before you may make sugges-
tions you should make sure there is afull understanding of the subject mat-
ter. Review your observations and request clarification that might offer a
more complete or accurate evaluation of the event or subject. The fact that
you made thisrequest during the inspection may beimportant if new materi-
al is provided by the facility at alater time and they claim that you never
requested the relevant information.
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If litigation takes place at some later date it is not uncommon for opposing
counsel to argue improprieties, inspector negligence or even incompetence.
They may make accusations like, “...you did not indicate that anything was
a problem”, and that, “... if you had, my client would have provided the
information.” The closing conference is your chance to go over and verify
al of your significant observations and to request clarification or further
documentation. Note what your reviewed, what requests you made, who you
made them to, if you requested further documentation and when that docu-
mentation was to be provided.

Should you make on-site compliance deter minations? The short answer
is, no, unlessthereis a specific authority or agency policy to do so. It is not
the inspector’sroleto unilaterally circumvent all of the agency’sreview and
compliance options. There are some cases where small issues or even penal-
ties may be issued by the inspector. This would be similar to a policeman
writing aticket. Larger issueswith greater liability usually have more exten-
sive checks and balances to insure required “due process’ before making a
final compliance determination.

Thereisafineline between informing the facility that there ” may be serious
issues of noncompliance, and telling them that there were specific viola
tions. There are similar cautions not to conclude that, “ There were no viola-
tions.” Temper your observationswith phraseslikethese. “ In my experience,
thisappearsto beaviolation of thisor that citationin thelaw.” Refer themto
the specific statute in the law and let them reach their own conclusions. This
way you are pointing out the issue but that the agency must make the final
determination. You have not compromised any optionsthe agency may have
and you have not confirmed absolutely that a violation has or has not taken
place. In addition you have deferred to the actual law so that they may make
their own determination.

Often, facility manager may seek your advice on improvements or actions
they must take to come into compliance. Carefully consider with your agen-
cy the type and extent of advice you give. Simple, straightforward adviceis
usually fine, but the inspector’s role may become unclear if they act as a
consultant to the facility. The agency may ser thisrole, but they should use
other personnel so as not to jeopardize the inspector’s role.
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THE INSPECTION REPORT

If your hard work can be said to produce a product it is the inspection report
and attachments. An inspection report is the permanent record in clear, suc-
cinct, factual language suitable for the intended audience. The primary ob-
jectivein generating thereport isto organize and coordinate all documentation
and potential evidencein acomprehensive, understandabl e and usable man-
ner. The narrative and supporting documentation must be:

Accurate. All information must be factual and based upon sound
practices. All observations must be the verifiable.

Relevant. Information in the report should be pertinent to the sub-
ject and objectives of theinspection. Information that is not material
to the objective should be omitted.

Comprehensive. You should leave nothing out which would con-
tribute to an accurate determination of the facts or support the objec-
tive of the ingpection. It is better to have too much good evidence
than not enough.

Organized. Your report should bewell organized and flow inlogical
sequences. Readers with less technical experience or knowledge
should be able reach rational conclusions based upon the narrative
and supporting evidence.

Obj ective. Factual information should be presented objectively with-
out drawing conclusions. Let the narrative and logical presentation
of information lead the reader to draw his’her own conclusions.

Clear. The report should be written at a level for its intended audi-
ence. It should be succinct and to the point.

Professional appearance. Thisis a permanent record and a profes-
sional document subject to scrupulous review. Use acceptable gram-
mar with proper spelling and punctuation. Make the document legible,
neat in appearance and organized for easy use.

Some practical considerations:
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1. Writeinthefirst person. “1 asked Joe what he did.”
2. Writein the active voice. “ Joe told me that he buried the drums be-

hind the shop.”



. Writeinlogical order. Most inspectorswritetheir reportsin the same
sequencethat they conducted their inspections. Attachments and sup-
porting documents should be identified appropriately and in logical
relationship with the narrative. For example: “I reviewed the waste
manifests and discovered a mistake in the number of drumsin sec-
tion 1(a) of the manifest dated March 12, 1998 (See attachment A-
3).

. Write thereport so that information is easy to find. Thisis often aid-
ed by the use of headings.

. Avoid being excessively formal or technical. You should try to clari-
fy rather than make it unnecessarily complex or technical. Most news-
papersarewritten in 6th to 8th gradelanguageto transmit information
to the widest possible audience. This should be a consideration for
the report writer also. Clarity is far more important than sounding
academic.

. Avoidtheuse of colloquialisms, jargon or offensivelan-
guage. Here are two examples: “The perp exited the
gport utility vehicle.” Thisiscop talk jargon and of lit-
tleuse. Thisisabetter example and provides more use-

A good report gives the
important information
so clearly and com-
pletely that no one has
to explain further.

ful information. “Joe Dokes got out of the red, 1988

GMC Suburban.”

If your professional credentials (Engineer, chemist, scientist, etc.)
and inspection objectivesrequire you to reach a professional conclu-
sion do so with a clear explanation of your logic, calculations and
supporting materials. Thisshould be outlined clearly enough inyour
report that any other individual with similar professional credentials
can repeat your work and reach the same conclusion.

. Provide supporting verifiable datafor any calculations or summaries
included in the report.

. Avoid making assumptions by using words like “al”, “never”, “al-
ways’.

10. Write an Executive Summary if the report is long. Most managers

will not have the time to read the entire report, so a summary will
quickly focus them on the conclusion.
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Various program offices interpret writing style as discretionary. The facts
tend to prove otherwise. In the courtroom, styleis strictly “first person sin-
gular”. Passive voice begs clarification. Who did what to whom? Just say it
right out thefirst time. “1 asked Joe.” “Joe said Susan did it.” *“ Susan told me
she did it.” The less difference there is between the language used in the
report and the same information given later in testimony the better.

Thebottom linetoagood report: A good report isso clear and so complete
that the inspector could die and the potential evidence would still be able to
support the case to a successful compl etion.

Thefollowing outlinestypical headingsand pertinent infor mation com-
mon to most compliancereports:

Heading: Thisshould include the type of inspection, site or activity
name, and the date of the inspection.

Facility

Address: Corporate or head office addresswhere all official corre-
spondence should go.

Site

Address: Exact geographic location of the site, especially if differ-
ent from the Facility Address.

Site

Contacts: Name, position or title, and telephone number.

I nspection

Team: Name, position or title, and telephone number.

Site

History: This may include the compliance history, and the history
of thefacility sSitelocation, processesand ownership. There
should also be a brief description of the present operation.

I nspection

Time/Date:  The hour, day and year of the inspection.

Opening

Conference: To whom did you show your credentials? Who was
present, and what were their titles or positions; what was
discussed; were there specific arrangements? You should
describe if entry was granted or denied, special condi-
tions, problems or restrictions.
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Field
I nspection:

Record
I nspection:

Closing
Conference:

Samples:

Compliance
Concerns:

Attachments;

Date and
Signature:

Thisisanarrative of the field inspection, events and ob-
servations. Where did you go? What did you do? What
did you see?

What records were reviewed? What records were copied
and taken? Where were the records kept and who wasin
charge of them? What selection method was used to re-
view records?

Who was present? What was discussed? Did you request
further information, from whom and by what date?

What samples were taken, where, when, and of what?
Attach copies of all supporting documentation and chain-
of-custody. You should aso include a discussion of the
time, method of packaging, transporting to, and receiv-
ing samples at the | ab.

State as your opinion only. Regulations may be cited in
the report or may be cited in an “enforcement confiden-
tial” memorandum of transmittal to the program office or
counsel. Some attorneys have strong feelings against the
inspector drawing any enforcement conclusions at al,
because it may complicate or limit the agency’s discre-
tionary powers.

List and identify al notes, documents, photographs, no-
tices, and documentation. This may be done in the in-
spection narrative itself or in an index of attachments.

It isyour report, so sign it!
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TEAMWORK AND COMPLEX
INSPECTIONS

The ingpector is a critical member of alarger team. Samples require chem-
ists and scientists to analyze and evaluate data. Staff in various programs
may evaluate the inspector’s findings to make afinal determination of com-
pliance and enforcement options and lawyerswill devel op the casefor agen-
cy action.

All of the steps that are required for a single media inspection have even
greater emphasis when conducting multimedia, high profile or complex in-
spections. Additional considerations come into play as the inspector now
takes on the role of Team Leader. The team leader must provide critical
coordination; insure rapid, accurate and clear communication; maintain a
chain of command; and protect confidentiality.

1.
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Teamwork is the cornerstone to any work involving more than asin-
gle person. Members of the team must respect the work required of
other team members. The team leader should serve as the central
focus of critical information and encourage team members to share
information within the bounds of the team and its objectives. The
team leader should also serve as the central focusif the members of
the press should arrive and request information. If a single member
begins to act alone and without consideration to other members the
entire effort may be placed in jeopardy.

Confidentiality must be maintained throughout the entire exercise
from planning to enforcement referral. This appliesto all activities
and communications outside the team.

A chain-of-command is necessary for coordination, and to deal with
issues affecting two or more team members, or between the facility
and the team. Facility staff quickly learns that it can disrupt an in-
spection by dividing team members and creating confusion.

Communication must be maintained through all phases of the plan-
ning, preparation and execution of the inspection, case devel opment
and potential referral. Once again the central focus should be the
team leader.

Coordination and planning are critical to the smooth execution of
any exercise. It is especially important where there is a potential for
an enforcement action.
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CONDUCTING MULTIMEDIA
INSPECTONS

Multimediainspections are an agency level activity rather than an individ-
ual media or program activity. Multimedia inspections are broad spectrum,
and can be politically sensitive and resource consumptive compliance mon-
itoring activities. Multimediainspections have high visibility. They achieve
a“snap shot intime” of afacility’s compliance under several or many regu-
latory authorities. Thisform of inspection represents a significant portion of
thetotal compliance impact on high priority segments of the regulated com-
munity and may provide a better foundation to establish more efficient and
innovative routes to compliance.

M ultimedia inspection activitiesrequire all the methods used in single me-
dia inspections but differ from single media inspections by elevating the
importance of teamwork; confidentiality, chain of command, communi-
cation and coor dination: Teamwork isvital to the ultimate success of ev-
ery activity inaMultimediainspection. No “Lone Heroes’. The team |eader
should be careful in selecting team members as neophyte or even veteran
single mediainspectors may not realize theimportance of working asamem-
ber of ateam.

For these reasons only journey and senior level inspectors should be expect-
ed to participate in these task force level enterprises. Advanced leadership
skillsare mandatory when leading multimediainspections. The“ Team Lead-
er” hasasignificant role to play in every phase of the inspection from prep-
aration, to field execution, coordination, reporting and follow up activities.
This individual should be of senior status with a broad range of investiga-
tion, field inspection, technical, program, communication and administra-
tive skills.

Team L eader s should be senior inspectorswith expertisein leading in-
vestigationsin at least two media. I n addition team leader s should have
experience and skillsin the following:

1. Demonstrated leadership skills
2. Skillsin project management

3. Experienceleading one or more single mediainspectionsas part of a
multimedia inspection
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4. Demonstrated tact and diplomacy in dealing with the regulated com-
munity and other regulatory authorities

5. Serving asaliaison, project coordinator and insure QA/QC.

IZ'_ I nspectorstaking thelead for any individual media must meet minimal
criteria which include the following:
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1. Completion of all required training

2. Knowledge of agency’s policies and procedures on the following
topics:

a. Inspection authorities

b. Entry procedures/problems

c. Enforcement action procedures and policies
d

. Common legal issues encountered during and resulting fromin-
spections

e. Basic safety procedures and concerns

f. Specific safety concernsfor the facility being inspected
3. Thorough familiarity with Quality Assurance requirements:

a. Sample collection

b. Identification, preservation and transporting

c. Chain of custody procedures

4. Knowledge of relevant industrial processes, waste control and waste
monitoring

5. Documentation skills through uses of the following:
a Interviews
b. Photography
c. Document and record review
d. Technical and investigatory deductive reasoning
e. Communication skills (verbal and written)

6. Basic understanding of the procedures for obtaining warrants, affi-
davits, technical requirements for warrant application and warrant
proceduresfor serving warrants and obtaining and documenting war-
rant returns.



E'- CONCERNSIN THE FIELD FORALL TEAM MEMBERS

1.

Report any observations, materials or events that may be of interest
to other team members. Thisisateam effort and information should
be freely exchanged among inspection team members.

Keep confidential information under strict control.

a. Keep confidential information and subjective observations with
team members private.

b. Keepall team documentation, project plans, safety plansand log-
books secure and under strict document control.

c. Sensitivediscussionsshould not take place on facility telephones
where they may be overheard.

L aboratory samples and materials must be maintained under chain-
of-custody at all times.

Restrict on-site activities to normal working hours unless appropri-
ate for activity being monitored.

Keep the Team Leader informed of al contingencies and events that
may alter existing schedules or procedures.

The Team L eader should handle all media contacts and those should
be very limited and planned beforehand. Agency coordination is
usually advisable.

7. Always maintain a thorough, polite, and professional demeanor.

Do not criticize any team activity, another member of the team or
associated agency in public at any time during the inspection.

E'_ Thefollowing aretypical of the early planning phases of a Multimedia
inspection:

1.

Targeting through a neutral inspection scheme by the cooperative
input of regulatory agencies.

2. “Need to Know” distribution of information to agency managers.

Deciding which media or regulatory programs should be covered
at each targeted site.

Selection of specific program inspectorsfor each site inspection.
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5. Scheduling by those responsible for coordinating and conducting
the inspections.

6. Logisticsand planning for each site.

Itisimperativethat confidentiality be maintained throughout inspection plan-
ning and scheduling. Even the most casual mention of a targeted site can
leak out and create frustrating and unnecessary damage control. Communi-
cation should be kept to face to face contact, controlled telephone access, or
written communication stamped “ Enforcement Confidential”.

Avoid the following:

1. Public mention of the site
2. Uncontrolled notes or memos
3. Mention of the site to those not involved directly with the inspection

SCHEDULING: Sequencing of specific activitieswill vary based upon in-
spection priorities. If the specific mediainspection is broad in scope, or will
be complex because of an extensive permit, or involves sampling, it will
usually scheduled toward the beginning of the multimediainspection period
to allow extratime. Placing the broader based inspections first also allows
an early overview of the entire facility, operations and processes which can
be shared with other inspection team members.

Every siterequires continual adjustment and modification of the team sched-
ule and methodol ogies. Each step must be justified and defensible through
QAQC documentation. Not doing this could negate the viability of theentire
effort.

Get your inspection report drafted quickly so that debriefing can take place
promptly after the inspection iscompleted. Many will need ageneral idea of
the compliance issues resulting from the inspection.

“Ingpectors that build good case files tend not to have to go to court.”
by the Author
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ON BEING AWITNESS

The oath of affirmation:
“Do you swear to tell the truth, the whole truth, and nothing but the truth?’

TELLING THE TRUTH

You can only tell the truth about what you know and perceiveto be the truth.
The hard part is determining what you actually know and telling it accurate-
ly. It has been some time since you conducted the investigation and inspec-
tion phases that brought you to this point. It is not uncommon for months or
even yearsto have passed. Time and events have clouded your memory. But
now you are asked to pledge your most solemn oath that you will tell the
truth, the whole truth and nothing but the truth. Suddenly those words
begin to take on serious meaning.

Have you ever said something that wasn’t the truth? Of course you have —
everyone has. Have you ever exaggerated, embellished, or added alittle here
and thereto bolster your story alittle? Once again, we all have. Did you ever
argueyour viewpoint and speak authoritatively about something you weren’t
really sure of ? Once again, most people do thiswith some regul arity —some
more than others. You seeit around the office when peopl e express personal
opinions about sports, religion, politicsor international events. The stronger
their emotions on the subject the more they are inclined to add unsubstanti-
ated information. Everyone tends to offer opinions with less than perfect
information. Sometimes people have advanced to elevated positions of au-
thority and responsibility on less than credible credentials. Right?

One of the court’s primary responsibilitiesis to diminish this aspect of hu-
man nature to the greatest degree possible and attempt to find the truth and
then use the truth to make a determination whether an alleged fact exists.

Thefirst step is to have the witness appear in person and offer their highest
oath of commitment to tell the truth. This oath is intended to have a reli-
gious, social and legal basis. The point of the oath of affirmation is that the
witness swears that there is no higher personal, public or private obligation
than to tell the truth to the court.

The court backs the vow of affirmation up with the threat of severe punish-
ment if you don’t tell the truth. Failing to tell the truth under sworn testimony

S7



iscalled perjury. Perjury cannot only lead to alossof credibility but evenaloss
of freedom and incarceration. Are we starting to get your attention yet?

You have been told that you are a possible witness in a legal proceeding
based upon something you participated in perhaps years ago. Your agency
has spent enormous quantities of time and resourcesto arrive at thisjuncture
and now it is depending upon you to support its actions. Suddenly you real-
ize that you don’t remember much about the details of that activity. Howev-
er, al is not lost. You have read this manual cover to cover and taking the
counsel offered here, you performed your investigation and documented the
inspection thoroughly and accurately. There is a complete record and you
have an experienced and highly trained counsel to help you. Right? If not,
you are in deep doo doo.

HOW TO PREPARE FOR GIVING TESTIMONY

Your counsel has reviewed every piece of documentation and determined
what will be absolutely necessary to enter as evidence. The essential core of
that evidence will bethe “elementsof proof” for the agency’s allegation that
aviolation of law has taken place.

Review and Prepar ation Phase

Review the documentation establishing the “elements of proof” first. Then
review everything else. Go over thiswith your counsel and discuss the way
counsel will bring this before the court for admitting it into evidence. What
aspects of the “5-Ws’ do you have persona knowledge about? Equally im-
portant, what don’t you know?

Are there areas where the documentation is weak? You may know these
weaknesses better than counsel. Inform them and discuss how this will be
addressed. It isduring this preparation phase that you and your counsel will
firm up your agency’s case and attempt to anticipate everything the court and
counsel for the defense might bring out against it.

Itisoften agood ideato visit the court to become familiar with the surround-
ings.

Drill or Practice Phase

One of the worst things that can happen for any lawyer isfor information to
start coming out that they had not prepared for. Therefore your counsel will
tell you how they will use you in court. Counsel may actually tell you what
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guestionsthey plan on asking and what your answerswill be. Counsel wants
to know what you have to contribute and keep your testimony only to that
information and not offer opposing counsel an opportunity to deviate from
your agency’s view of the argument. The more experienced counsels recog-
nizetheimportance of thisdrill and the need for you to know what you will be
asked and for them to know what you will answer. Lawyers hate surprises.

Court isTheater

The function of the court is to use the truth to decide if afact exists or not.
The function of the agency’s counsel is to bring true evidence before the
court and persuade the court that an alleged fact (i.e. violation) exists. The
function of opposing counsel is gain the greatest benefit to their client per-
missible under the law, regardless of the truth. The judge is the referee that
insures that the play remains within the rules of law. Understanding these
functions will help you from taking things too personally.

Discovery
Opposing counsel will usually have a chanceto review your documentation
and anticipate your arguments before appearing in court.

Kinds of Witnesses

There are two kinds; fact or lay witness, and expert witness. As a fact wit-
ness you may testify on anything you experienced with your senses. Expert
witnesses may offer professional opinionswithin the bounds of their profes-
siona qualificationsand credentias. Think twice beforealowing your counsel
to present you as an expert as this may open you up to greater testing by
opposing counsel.

Court isAdversarial

The three most common attacks on a witness are competency, credibility,
and impeachment. Competency is determined by the judge and done on a
case by case basis. A competent witnessis legally qualified to testify. For a
fact witness that usually means that they are alive and have the mgority of
their mental faculties. Nearly anyoneiscompetent if they were present at the
event and any of their five senses were working. Credibility refers to your
worthiness for belief. Here the defense has a chance to peck at you on the
stand. Were you qualified to make the observation? |s there any reason the
court or hearing officer should not believe what you say? There are many
subtletieshere. A lack of composure under fire can tarnish your credibility in
the view of ajury or hearing officer. Do not elaborate beyond your direct
knowledge or you open yourself to attacks on your credibility. |mpeachment
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iswhat happens when the defense detects a flaw in your testimony. The job
of the defense is to assault that chink in your credibility until it lookslike a
chasmtothetrier of fact (judge). Stick to what you know. The defense should
be aggressive in attacking the evidence and who obtained that evidence.

Alwaystell thetruth! Alwaystell thetruth! Alwaystell thetruth!

Your counsel should have prepared you well before you give testimony. You
should be well briefed on the strengths and weaknesses of your knowledge
and the case. Refresh your memory by reviewing al of the available docu-
mentation, especially your report, photographs and notes. You should be
comfortable with the courtroom and its procedures. Your counsel should
have reviewed the guestions they intend to ask you and may review your
answersaswell. Thisisnot cheating, but opposing counsel may try to create
doubt or insecurity in your mind by asking the question, “Did you discuss
this with your attorney before you came here?’ asif there were something
wrong with that. Your answer should beatruthful, “Yes.” Your counsel should
have reviewed their questions and how you said you would answer those
guestions. Opposing counsel might continue and then ask you, “...and what
were you told to say?” The implication would be that your counsel told you
what to say. Your answer should be atruthful, “1 was told to tell the truth.”

What if you areinstructed to perjureyourself?

What if, intheir zeal to bolster acase or insure acertain victory, your agency
counsel should direct you or even suggest an answer other than what your
persona knowledge and experience knows to be the truth? You should im-
mediately inform them that you will only testify what you know to be the
truth. Remember your oath of affirmation is to the court, not the agency.
Your oath to the court supersedes all others. You cannot and must not hold
any obligation above your duty to inform the court of the truth.

Thisalso holdstrue if you learn of an inaccurate statement you made under
oath subsequent to giving testimony. In this case you should proceed asfol-
lows:

1. Immediately inform your agency counsel and determineif the state-
ment was material to the case.

2. Through agency counsel determine how the court and defense
counsel should be informed.

3. Clearly determine what the true information should be and if
you are correctly clarifying thisinformation to the court.

4. Notify the court and defense counsal.
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Discussion topic: What if you testified inaccurately (for any reason) and
after discovering this your counsel or the agency directs you to remain si-
lent? Is there any political or legal obligation that supersedes your oath to
the court to provide truthful testimony? Hereisa helpful hint: You gave your
oath to the court when you gave testimony.

There are rare examples where subsequent information may alter preexist-
ing testimony. For example a laboratory may learn that an analysis report
may beinaccurateif they learn that chemicalsused in calibrating their equip-
ment may have been out of date. If this hasthe potential to alter the outcome
of the casethereisan obligation to inform the court. Thisinformationissaid
to be “material” to the court.

Here are some practical aspects of being a witness. The more you say the
more chance the defense hasto find an area of weakness. DON'T RAMBLE.
Answer only the question put to you and then shut up. A common error isto
answer a question which is anticipated but has not actually been asked. You
may think you know where the defense is going, but they may have another
agenda or may not have thought of theissue at all. What you may have just
brought up, may or may not be relevant and can take days and even weeksto
deal with. If you don’t know, say “1 don’t know” . Don’t allow defense coun-
sal to intimidate you into answering a question you don’t have direct knowl-
edge of. Pause to collect your thoughts and emotions. This will also give
your counsel a chance to object.

If you don’t understand aquestion you should PAUSE and take timeto think
about it. You cannot answer a question you do not fully understand. It is
usually permissible for you to ask for rephrasing or that a complicated or
compound question be broken up. You may ask the judge to allow you to
refer to your field notes, photographs, inspection report or ask that the ques-
tion berepeated if you need to. Some aggressive defense counsels may press
you for answers by establishing arhythm of easy “yes or no” questions and
then abruptly change pace with a complicated question in hopes of getting a
poorly considered answer or compromising your composure. Simply paus-
ing before you answer will allow you to reflect and maintain your demeanor.
Don't let the defense counsel’s silence motivate you to ramble. Remember
how silence was used in interviewing? Thistrick was probably perfected in
thelegal arena. Leading questions, intimidation, assaulting your credibility,
or twisting interpretations are all counsel techniques which have ethical
boundaries. However, some defense attorneys may tend to test these bound-
ariesif they find atechnique working to their clientsfavor. Don’t alow any
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action by the defense to affect your emotions or behavior. Your attorney is
allowed to object to possible breaches of protocol and your calm composure
will only reflect your professionalism.

Trials are by nature adversarial, recognize it, stick to what you know, and
answer only the question put before you. Some defense attorneys are even
more aggressive than just described. However, you are far more likely to
suffer from boredom than an aggressive assault. Hereisthe bottom line; you
are there asa WITNESS. Relate what you did and what you know and al-
ways, ALWAYSTELL THE TRUTH!

Theinspector’s motto:

* FINDTHE TRUTH
* TELL THE TRUTH
* PROTECT THE TRUTH

62



	Cover
	Table of Contents
	Preface
	About This Manual
	What is a Government Inspector?

	Field Safety
	The Five Hazard Categories

	Fieldnotes & Logbook
	A Typical Inspection
	Inspection Site Selection
	Pre-Inspection Preparation
	History and Liaison Work
	Prepare Your Kit for Action
	Planning for Sampling
	Reconnaissance

	Entry
	What is Denial of Entry?

	The Opening Conference
	Field Investigation
	The Walk About
	The Process Oriented Investigation

	The Interview
	Initial Considerations
	Introduction and Identification
	Establish a Rapport
	Technique: Getting to the 5 W's and a How

	Evidence — Theory and Practice
	What is Evidence?
	What do you Document?
	A Question of Ethics
	Classes of Evidence
	What is the Best Evidence?

	Photographs
	Photographic Documentation
	Digital Still and Video Photography

	Records
	Sampling
	When, Why, How

	The Closing Conference
	The Inspection Report
	Teamwork and Complex Inspections
	Conducting Multimedia Inspections
	On Being a Witness
	Telling the Truth
	How to Prepare for Giving Testimony


	Return: 


