1. SUBJECT : InterimEnforcenment Quidance on the application of
the Arericans with Disabilities Act of 1990 to disability-
based distinctions in enpl oyer provi ded health insurance.

2. PURPCSE: This interimenforcenent guidance sets forth the
Comm ssion's position on the application of the Amrericans
with Dsabilities Act to disability-based distinctions in
enpl oyer provided heal th i nsurance.

3. EFFECTI VE DATE : Upon i ssuance.

4, EXPI RATI ON DATE : As an exception to EECC Order 205. 001,
Appendi x B, Attachnent 4, § a(5), this Notice will remain in
effect until rescinded or superseded.

5. ORI 3 NATOR : Anrericans with Dsabilities Act D vision,
G fice of Legal Counsel.

6. INSTRUCTIONS :  This enforcenment guidance is to be used on an
interimbasis until the Comm ssion issues final guidance
after publication for notice and conment. File after |
] of Volune Il of the Conpliance Manual

7. SUBJECT NATTER :

| NTRCDUCTI ON

The interplay between the nondi scrimnation principles of
t he ADA and enpl oyer provided health insurance, which is
predicated on the ability to make health-related distinctions, is
bot h uni que and conplex. This interplay is, undoubtedly, nost
conpl ex when a health insurance plan contains distinctions that
are based on disability. The purpose of this interimaguidance is
to assist Comm ssion investigators in anal yzi ng ADA charges which
allege that a disability-based distinction in the terns or
provi sions of an enpl oyer provided health i nsurance plan viol ates
the ADA' ' This interi mguidance does not address the application
of the ADA to other issues arising in the context of enployer
provi ded health insurance. Nor does it address the application
of the ADA to other types of "fringe benefits,” such as enpl oyer
provi ded pension plans, life insurance, and disability insurance.
These subjects will be addressed in future docunents.

! In [ight of the recent anendnents to the Rehabilitation
Act of 1973, the analysis in this interi mguidance al so applies
to federal sector conplaints of discrimnation arising under
section 501 of that statute.



1. BACKGROUND AND LEGAL FRAMEWDRK

The ADA provides that it is unlawful for an enpl oyer 2to
discrimnate on the basis of disability against a qualified
individual with a disability in regard to "job application
procedures, the hiring, advancenent, or discharge of enpl oyees,
enpl oyee conpensation, job training, and other terns, conditions,
and privileges of enploynment." 42 U S C 8§ 12112(a). Section
1630.4 of the Commssion's regul ations inplenenting the
enpl oynent provisions of the ADA further provides, in pertinent
part, that it is unlawful for an enployer to discrimnate on the
basis of disability against a qualified individual with a
disability inregard to "[f]ringe benefits available by virtue of
enpl oynent, whether or not admnistered by the [enpl oyer]." 29
CFR
8 1630.4(f). Enployee benefit plans, including health insurance
pl ans provi ded by an enployer to its enpl oyees, are a fringe
benefit available by virtue of enploynent. GCenerally speaking,
therefore, the ADA prohibits enployers fromdiscrimnating on the
basis of disability in the provision of health insurance to their
enpl oyees.

The ADA al so prohibits enployers fromindirectly
discrimnating on the basis of disability in the provision of
health insurance . Enployers nay not enter into, or participate
in, a contractual or other arrangenent or relationship that has
the effect of discrimnating against their own qualified
applicants or enployees with disabilities. 42 U S C 8§
12112(b)(2); 29 CF R
8 1630.6(a). Contractual or other relationships with
organi zations that provide fringe benefits to enpl oyees are
expressly included in this prohibition. 42 U S C 8§ 12112(b)(2);
29 CF.R 8§ 1630.6(b). This neans that an enployer wll be
liable for any discrimnation resulting froma contract or

2 The ADA al so prohi bits enpl oynent agencies, |abor
organi zations, and joint |abor nmanagenment commttees from
discrimnating in enploynment against qualified individuals wth
disabilities. However, for convenience, only the term"enpl oyer"
is used throughout this docunent.



agreenent with an insurance conpany, health nmai nt enance
organi zation (HM), third party adm nistrator

(TPA), stop-loss carrier, or other organization to provide or
admnister a health insurance plan on behal f of its enpl oyees.

Anot her provision of the ADA makes it unlawful for an
enployer to limt, segregate, or classify an applicant or
enpl oyee in a way that adversely affects his or her enpl oynent
opportunities or status on the basis of disability. 42 U S C
8§ 12112(b)(1); 29 CF.R 8 1630.5. Both the legislative history
and the interpretive Appendi x to the regul ations indicate that
this prohibition applies to enpl oyer provided heal th insurance.
S. Rep. No. 116, 101st Cong., 1st Sess. (Senate Report) (1989) at
28-29; HR Rep. No. 485 part 2, 101st Cong., 2nd Sess. (House
Labor Report) (1990) at 58-59; HR Rep. No. 485 part 3, 101st
Cong., 2nd Sess. (House Judiciary Report) (1990) at 36; Appendi X
to 29 CF.R 8§ 1630.5.

Several consequences result fromthe application of these
statutory provisions. First, disability-based insurance plan
distinctions are permtted only if they are within the protective
anbit of section 501(c) of the ADA. (See the discussion in
Section Ill, infra.) Second, decisions about the enpl oynment of
an individual with a disability cannot be notivated by concerns
about the inpact of the individual's disability on the enployer's
heal th insurance plan. Appendix to 29 CF. R § 1630. 15(a).

Third, enployees with disabilities nust be accorded "equa

access" to whatever health insurance the enpl oyer provides to
enpl oyees wi t hout disabilities. See Appendix to 29 CF. R

8§ 1630.16(f). Fourth, in view of the statute's "associ ation
provision," 42 U S C § 12112(b)(4); 29 CF.R § 1630.8, it woul d
violate the ADA for an enpl oyer to nmake an enpl oynent deci sion
about any person, whether or not that person has a disability,
because of concerns about the inpact on the heal th insurance plan
of the disability of someone el se with whomthat person has a

rel ati onshi p.

As previously noted, this interimguidance is devoted solely
to the ADA inplications of disability-based health insurance plan
distinctions. The ADA inplications of other issues arising in
the context of enpl oyer provided health insurance will be
addressed i n future guidance.



[11. D SABILITY-BASED DI STI NCTI ONS

A Framewor k of Anal ysi s

Whenever it is alleged that a health-related termor
provi sion of an enpl oyer provided health i nsurance plan viol ates
the ADA, the first issue is whether the challenged termor
provision is, in fact, a disability-based distinction. |If the
Comm ssion determnes that a chall enged heal th i nsurance pl an
termor provision is a disability-based distinction, the
respondent will be required to prove that that disability-based
distinctionis within the protective anbit of section 501(c) of
t he ADA

In pertinent part, section 501(c) permts enpl oyers,
insurers, and plan admnistrators to establish and/ or observe the
ternms of an insured 2 health insurance plan that is "bona fide,"
based on "underwiting risks, classifying risks, or adm nistering
such risks that are based on or not inconsistent with State [ aw, "
and that is not being used as a "subterfuge" to evade the
purposes of the ADA. Section 501(c) likew se permts enployers,
insurers, and plan admnistrators to establish and/ or observe the
terns of a "bona fide" self-insured health insurance plan that is
not used as

3 An "insured" health insurance plan is a health
insurance plan or policy that is purchased from an insurance
conpany or other organization, such as a health mai ntenance
organi zation (HM). This is in contrast to a "self-insured"
heal th plan, where the enployer directly assunes the liability of
an insurer. |Insured health insurance plans are regulated by both
ER SA and state law. Self-insured plans are typically subject to
ERI SA, but are not subject to state |laws that regul ate insurance.

4 The term"bona fide" is defined in Section 11l (CQ(1),
infra.



a "subterfuge." 42 U S C § 12201(c). The text of
section 501(c) is incorporated into 8§ 1630. 16(f) of the
Commi ssion's regulations. 5

Consequently, if the Comm ssion determnes that the
chall enged termor provision is a disability-based distinction,
the respondent will be required to prove that: 1) the health
insurance plan is either a bona fide insured health insurance
plan that is not inconsistent with state law, or a bona fide
sel f-insured health insurance plan; ¢ and 2) the chall enged
disability-based distinction is not being used as a subterfuge.

5 Section 1630. 16(f) states:

(f) Health insurance, life insurance and ot her benefit
pl ans-

(1) An insurer, hospital, or nedical service conpany,

heal t h mai nt enance organi zation, or any agent or entity that
admnisters benefit plans, or simlar organizati ons nmay
underwite risks, classify risks, or admnister such risks
that are based on or not inconsistent with State | aw

(2) A covered entity nay establish, sponsor, observe, or
adm nister the terns of a bona fide benefit plan that are
based on underwiting risks, classifying risks, or

adm ni stering such risks that are based on or not inconsistent
wth State | aw

(3) A covered entity may establish, sponsor, observe, or
admnister the terns of a bona fide benefit plan that is not
subject to State |laws that regul ate insurance.

(4) The activities described in paragraphs (f)(1), (2) and
(3)... are permtted unless these activities are being used
as a subterfuge to evade the purposes of [Title | of the ADA].

6 I f an enpl oyer provided health insurance plan is a
"mul tiple enpl oyer wel fare arrangenent” (MEWA) pursuant to
section 3(40) of ERISA it may be subject to certain state
insurance laws even if it is self-insured. See footnote 13,
infra.



If the respondent so denonstrates, the Commssion will conclude
that the challenged disability-based distinctionis within the
protective anbit of section 501(c) and does not violate the ADA
If, on the other hand, the respondent is unable to nake this two-
pronged denonstration, the Comm ssion will conclude that the
respondent has viol ated the ADA

B Wat |Is a Dsability-Based D stinction?

It is inportant to note that not all health-related plan
distinctions discrimnate on the basis of disability. Insurance
distinctions that are not based on disability, and that are
applied equally to all insured enpl oyees, do not discrimnate on
the basis of disability and so do not violate the ADA !

For exanple, a feature of sone enpl oyer provided health
insurance plans is a distinction between the benefits provided
for the treatnment of physical conditions on the one hand, and the
benefits provided for the treatnent of "nental/nervous”
conditions on the other. Typically, a |ower |evel of benefits is
provided for the treatnment of mnental/nervous conditions than is
provided for the treatnent of physical conditions. Simlarly,
sone heal th i nsurance plans provide fewer benefits for "eye care"”
than for other physical conditions. Such broad distinctions,
which apply to the treatnent of a multitude of dissimlar
condi ti ons and whi ch constrain individuals both with and wi t hout
disabilities, are not distinctions based on disability.
Consequent |y, al though such distinctions may have a greater
impact on certain individuals with disabilities, they do not

! The term"discrimnates” refers only to disparate
treatnment. The adverse inpact theory of discrimnation is
unavai |l able in this context. See Al exander v. Choate , 469 U S

287 (1985), a case brought under 8 504 of the Rehabilitation Act
of 1973. See also the discussion of Choate in the Senate Report
at 85; House Labor Report at 137.



intentionally discrimnate on the basis of disability 8 and do not
violate the ADA °

Bl anket pre-existing condition clauses that exclude fromthe
coverage of a health insurance plan the treatnent of conditions
that pre-date an individual's eligibility for benefits under that
plan al so are not distinctions based on disability, and do not
violate the ADA. Universal limts or exclusions from coverage of
all experinental drugs and/or treatnents, or of all "elective
surgery,"” are |ikew se not insurance distinctions based on

8 However, it would violate the ADA for an enpl oyer to
selectively apply a universal or "neutral" non-disability based
insurance distinction only to individuals with disabilities.
Thus, for exanple, it would violate the ADA for an enployer to
apply a "neutral” health insurance plan [imtation on "eye care"
only to an enpl oyee seeking treatnment for a vision disability,
but not to other enployees who do not have vision disabilities.
Charges alleging that a universal or "neutral"™ non-disability
based i nsurance distinction has been selectively applied to
individuals with disabilities should be processed using
traditional disparate treatnment theory and anal ysis.

o This position is consistent with the case | aw devel oped
pursuant to 8 504 of the Rehabilitation Act of 1973, as anended,
29 U S.C 8§ 794, the statute on which the ADA is patterned.
Courts faced with chall enges to insurance plan distinctions
bet ween physical benefits and nental / nervous benefits under the
Rehabilitation Act have held that such distinctions are rational
and do not discrimnate on the basis of disability. See, e.q.,
Doe v. Colautti , 592 F.2d 704 (3d Gr. 1979) (hol ding that
Pennsyl vani @' s nedi cal assistance statute was not required by the
Rehabilitation Act to provide the sane | evel of benefits for

inpatient hospital treatnment of mental illness as for inpatient
hospital treatnent of physical illness; the court noted that
care for physical illness and care for nental illness were two

different benefits), and Doe v. Devine , 545 F. Supp. 576 (D.D. C
1982), aff'd on other grounds , 703 F. 2d 1319 (D.C Grr

1983) ( hol ding that Bl ue Cross "cutbacks" in nmental health
benefits for federal enployees are reasonabl e and do not
discrimnate on the basis of disability).




disability. Simlarly, coverage limts on nedical procedures
that are not exclusively, or nearly exclusively, utilized for the
treatnment of a particular disability are not distinctions based
on disability. Thus, for exanple, it would not violate the ADA
for an enployer to limt the nunber of blood transfusions or X-
rays that it wll pay for, even though this nmay have an adverse
effect on individuals with certain disabilities.

Exanple 1. The R Conpany heal th insurance
plan limts the benefits provided for the
treatnent of any physical conditions to a
maxi mum of $25, 000 per year. CP, an enpl oyee
of R files a charge of discrimnation

all eging that the $25,000 cap viol ates the
ADA because it is insufficient to cover the
cost of treatnment for her cancer. The

$25, 000 cap does not single out a specific
disability, discrete group of disabilities,
or disability in general. It is therefore
not a disability-based distinction. If it is
applied equally to all insured enpl oyees, it
does not violate the ADA

In contrast, however, health-related insurance distinctions
that are based on disability may violate the ADA. A termor
provision is "disability-based" if it singles out a particular
disability ( e.q., deafness, AIDS, schizophrenia), a discrete
group of disabilities ( e.q., cancers, nuscul ar dystrophies,
ki dney di seases), or disability in general ( e.g. , non-coverage of
all conditions that substantially limt a najor life activity).

As previously noted, enployers may establish and/ or observe
the terns and provisions of a bona fide benefit plan, including
terns or provisions based on disability, that are not a
"subterfuge to evade the purposes” of the ADA. Such terns and
provisions do not violate the ADA. However, disability-based
insurance distinctions that are a "subterfuge" do intentionally
discrimnate on the basis of disability and so violate the ADA

Exanple 2. R Conpany's new sel f-insured
heal t h i nsurance plan caps benefits for the
treatnment of all physical conditions, except
Al DS, at $100,000 per year. The treatnent of

8



AIDS is capped at $5,000 per year. CP, an
enpl oyee with AIDS enrolled in the health
insurance plan, files a charge alleging that
the lower AIDS cap violates the ADA The
lower AIDS cap is a disability-based
distinction. Accordingly, if Ris unable to
denonstrate that its health insurance plan is
bona fide and that the AIDS cap is not a
subterfuge, a violation of the ADA will be

f ound.

Exanple 3. R Conpany has a heal th insurance
pl an that excludes from coverage treatnent
for any pre-existing blood disorders for a
period of 18 nonths, but does not exclude the
treatment of any other pre-existing
conditions. R s pre-existing condition
clause only excludes treatnent for a discrete
group of related disabilities, e.g.,

henophi lia, |eukema, and is thus a
disability-based distinction. CP, an
individual with acute | eukem a who recently
joined R Conpany and enrolled inits health

i nsurance plan, files a charge of
discrimnation alleging that the disability-
based pre-existing condition clause violates
the ADA. If Ris unable to denonstrate that
its health insurance plan is bona fide and
that the disability-specific pre-existing
condition clause is not a subterfuge, a
violation of the ADA will be found.

It should be noted that the ADA does not provide a "safe
harbor" for health insurance plans that were adopted prior to its
July 26, 1990 enactnment. As the Senate Report states, subterfuge
is to be determned "regardl ess of the date an insurance or
enpl oyer benefit plan was adopted.” Senate Report at 85; see
al so House Labor report at 136-138; House Judiciary Report at 70-
71; Appendix to 29 CF. R 8 1630.16(f). GConsequently, the
chal |l enged di sability-based terns and provisions of a pre-ADA
heal th insurance plan will be scrutinized under the same



subt erfuge standard as are the chall enged disability-based terns,
provi sions, and conditions of post-ADA health insurance pl ans. 10

C. The Respondent's Burden of Proof

Once the Comm ssion has determned that a chal |l enged heal th
i nsurance termor provision constitutes a disability-based
di stinction, the respondent nust prove that the health i nsurance
plan is either a bona fide insured plan that is not inconsistent
with state law, or a bona fide self-insured pl an. The
respondent nust al so prove that the challenged disability-based
distinction is not being used as a subterfuge. Requiring the
respondent to bear this burden of proving entitlenment to the
protection of section 501(c) is consistent with the well-
established principle that the burden of proof should rest with
the party who has the greatest access to the relevant facts. 1

10 It has been suggested that the Conmm ssion shoul d
interpret "subterfuge" under the ADA as having the sane meani ng
as was accorded that termunder the Age D scrimnation in

Enpl oynent Act (ADEA) of 1967, 29 U S.C § 621 et seq. In Ghio
Public Enpl oyees Retirenent Systemv. Betts , 492 U S 158 (1989),

the Court held that a pre-ADEA benefit plan could not be a
subterfuge, and that, since the ADEA did not expressly apply to
fringe benefits, subterfuge required a showi ng of the enployer's
specific intent to discrimnate in sone non-fringe aspect of the
enpl oynent rel ationship. However, both the | anguage of the ADA,
expressly covering "fringe benefits,"” and the Act's legislative
history, rejecting the concept of a "safe harbor" for pre-ADA

pl ans, nmake plain congressional intent that the Betts approach
not be applied in the context of the ADA

1 See Morgado v. Birm ngham Jefferson County Q vi
Defense Corps. , 706 F.2d 1184, 1189 (11th QG r. 1983, cert.
denied, 464 U S 1045 (1984) (enployer relying on Equal Pay Act
provision allowi ng pay differentials for reasons other than sex
must prove entitlement to provision's protection because such
facts "are peculiarly within the know edge of the enployer");

EEQC v. Wiitin Machine Wrks, Inc. , 635 F. 2d 1095, 1097 (4th QGr.
1980) (when facts are "within [the] unique know edge" of the
enpl oyer, it bears burden of proof concerning those facts); EECC

v. Radiator Specialty GCo. , 610 F.2d 178, 185 n. 8 (4th Gr. 1979)

10



In the health insurance context, it is the respondent enpl oyer
(and/or the enployer's insurer, if any) who has control of the
ri sk assessnment, actuarial, and/or clains data relied upon in
adopting the chall enged disability-based distinction. Charging
party enpl oyees have no access to such data, and, generally
speaki ng, have no informati on about the enpl oyer provided heal th
i nsurance plan beyond that contained in the enpl oyer provided
heal t h i nsurance plan description. GConsequently, it is the
enpl oyer who shoul d bear the burden of proving that the
chal | enged di sability-based insurance distinctionis within the
protective anbit of section 501(c).

1. The Health Insurance Plan |Is "Bona Fi de" and
Consistent with Apoplicable Law

In order to gain the protection of section 501(c) for a
chal | enged di sability-based insurance distinction, the respondent
must first prove that the health insurance plan in which the
chal l enged distinction is contained is either a bona fide insured
heal th insurance plan that is not inconsistent with state |aw, or
a bona fide self-insured heal th insurance pl an. 2 1f the health
insurance plan is an insured plan, the respondent will be able to
satisfy this requirenent by proving that: 1) the health insurance
plan is bona fide in that it exists and pays benefits, and its
terns have been accurately comunicated to eligible enpl oyees;
and 2) the health insurance plan's terns are not inconsistent
with applicable state law as interpreted by the appropriate state
authorities. ® |If the health insurance planis a self-insured

("general principle of allocation of proof to the party with the
nost ready access to the rel evant

information" requires Title VI1 defendant to show

i nappropri ateness of |abor pool statistics).

12 See footnote 3, supra, for a discussion of the
di fference between "insured" and "self-insured" insurance plans.

1B The term"applicable state law' refers both to the
determnation of: 1) which state's |aws are applicable to the
particular charge ( e.qg., which state's laws are applicable in the
event that the health insurance policy was drawn up in accordance

11



pl an, the respondent will only be required to prove that the
health insurance plan is bona fide in that it exists and pays
benefits, and that its terns have been accurately comunicated to
covered enpl oyees.

2. The D sability-Based D stinction Is Not a Subterfuge

The second denonstration that the respondent nust nake in
order to gain the protection of section 501(c) is that the
chal | enged di sability-based distinction is not a subterfuge to
evade the purposes of the ADA. "Subterfuge" refers to
di sability-based disparate treatnment that is not justified by the
ri sks or costs associated with the disability. Wether a
particul ar chal |l enged di sability-based i nsurance distinction is
bei ng used as a subterfuge will be determned on a case by case
basis, considering the totality of the circunstances.

The respondent can prove that a chall enged disability-based
insurance distinction is not a subterfuge in several ways. A
non-exclusive list of potential business/insurance justifications
fol | ows.

a. The respondent may prove that it has not engaged in the
di sability-based disparate treatnment alleged. For exanple, where
a charging party has alleged that a benefit cap of a particul ar
catastrophic disability is discrimnatory, the respondent nay
prove that its health insurance plan actually treats all
simlarly catastrophic conditions in the sane way.

with the laws of the state of Maryland, but the insured enpl oyee
resides in the state of Virginia) and 2) which | aws of that
appropriate state are relevant to the particul ar charge . Wth
respect to health insurance plans that are MEWAs, applicable
state lawis determned with reference to ERI SA section 514

(b)(6) (A). Questions concerning the "applicable state | aw'

shoul d be directed to the Regional Attorney.

12



b. The respondent nmay prove that the disparate treatnent is
justified by legitimate actuarial data, !* or by actual or
reasonably anti ci pated experience, and that conditions with
conpar abl e actuarial data and/ or experience are treated in the

sanme fashion. 1In other words, the respondent may prove that the
di sability-based disparate treatnment is attributable to the
application of legitimate risk classification and underwiting 15

procedures to the increased risks (and thus increased cost to the
heal th i nsurance plan) of the disability, and not to the

disability per se.

c. The respondent may prove that the disparate treatnent is
necessary ( i.e., that there is no nondisability-based health
i nsurance plan change that could be nade) to ensure that the
chal | enged health insurance plan satisfies the commonly accept ed
or legally required standards for the fiscal soundness of such an
i nsurance plan. The respondent, for exanple, may prove that it
limted coverage for the treatnment of a discrete group of
disabilities because continued unlimted coverage woul d have been

14 Actuarial data that is seriously outdated and/ or
inaccurate is not legitimate actuarial data. The respondent, for
exanple, wll not be able to rely on actuarial data about a
disability that is based on nyths, fears, or stereotypes about
the disability. Nor will a respondent be able to rely on
actuarial data that is based on fal se assunpti ons about
disability, or on assunptions that nay have once been, but are no
| onger, true. For exanple, a respondent would not be able to
justify an exclusion of epilepsy fromits insurance plan that is
based on an erroneous assunption that people with epilepsy are
nmore likely to have serious accidents (and thus file nore clains
for insurance benefits) than are individuals who do not have

epi | epsy.

15 Risk classification refers to the identification of
risk factors and the grouping of those factors that pose simlar
risks. R sk factors may include characteristics such as age,
occupation, personal habits ( e.g., snoking), and medi cal history.
Underwiting refers to the application of the various risk
factors or risk classes to a particular individual or group
(usually only if the group is snall) for the purpose of
det erm ni ng whet her to provide insurance.

13



SO expensive as to cause the health insurance plan to becone
financially insolvent, and there was no nondi sability-based
heal th insurance plan alteration that woul d have avoi ded

i nsol vency.

d. The respondent may prove that the chall enged i nsurance
practice or activity is necessary ( i.e., that there is no
nondi sabi | i ty- based change that could be nmade) to prevent the
occurrence of an unacceptabl e change either in the coverage of
the health insurance plan, or in the premuns charged for the
heal th i nsurance plan. An "unacceptabl e" change is a drastic
increase in premumpaynents (or in co-paynments or deducti bl es),
or a drastic alteration to the scope of coverage or |evel of
benefits provided, that would: 1) nmake the health insurance plan
effectively unavail able to a significant nunber of other
enpl oyees, 2) make the health insurance plan so unattractive as
toresult in significant adverse selection !¢ or 3) nmake the
heal th i nsurance plan so unattractive that the enpl oyer cannot
conpete in recruiting and naintaining qualified workers due to
the superiority of health insurance plans offered by other
enpl oyers in the comunity.

e. Were the charging party is challenging the respondent's
deni al of coverage for a disability-specific treatnent, the
respondent nmay prove that this treatnent does not provide any
benefit ( i.e., has no nedical value). The respondent, in other
words, may prove by reliable scientific evidence that the
disability-specific treatnment does not cure the condition, slow
t he degeneration/deterioration or harmattributable to the

16 Adverse selection is the tendency of people who
represent poorer-than-average health risks to apply for and/or
retain health insurance to a greater extent than peopl e who
represent average or above average health risks. Drastic
increases in premuns and/or drastic decreases in insurance
benefits foster an increase in adverse selection, as those who
are considered to be "good" insurance risks drop out and seek
enroll ment in an insurance plan with [ ower prem uns and/or better
benefits. An insurance plan that is subjected to a significant
rate of adverse selection may, as a result of the increase in the
proportion of "poor risk/high use" enrollees to "good risk/| ow
use" enrollees, becone not viable or financially unsound.

14



condition, alleviate the synptons of the condition, or naintain
the current health status of individuals with the disability who
receive the treatment. v

V. COVERAGE O DEPENDENTS

The coverage of an enpl oyee's dependents under an enpl oyer
provi ded health insurance plan is a benefit available to the
enpl oyee by virtue of enploynment. GConsequently, insurance terns,
provi sions, and conditions concerni ng dependent coverage are
subj ect to the same ADA standards, including the application of
section 501(c) to disability-based distinctions, as are other
i nsurance terns, provisions, and conditions.

The ADA, however, does not require that the coverage
accorded dependents be the same in scope as the coverage accorded
t he enpl oyee. For exanple, it would not violate the ADA for a
heal th i nsurance plan to cover prescription drugs for enpl oyees,
but not to include such coverage for enpl oyee dependents. Nor
does the ADA require that dependents be accorded the sane |evel
of benefits as that accorded the enployee. Thus, it would not
violate the ADA for a health insurance plan to have a $100, 000
benefit cap for enpl oyees, but only a $50, 000 benefit cap for
enpl oyee dependents.

V. CHARCGE PROCESSI NG

1. | n Genera

Charges alleging that a termor provision of an enpl oyer
provi ded health insurance plan discrimnates on the basis of
disability shoul d be processed in accordance with the foregoi ng
gui dance. Wen confronted with a charge alleging that a health
insurance plan distinction is a disability-based distinction that
violates the ADA, the investigator should initially determne
whet her the chal |l enged i nsurance termor provisionis, in fact, a

1 However, the respondent nmay be found to have viol ated
the ADA if the evidence reveals that the respondent’'s health
i nsurance plan covers treatnents for other conditions that are
l'i kew se of no nedical val ue.
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disability-based distinction . To do this, the investigator
shoul d det erm ne whet her:

1) the insurance term provision, or condition singles
out a particular disability, discrete group of
disabilities, or disability in general; and/or

2) the insurance term provision, or condition singles
out a procedure or treatnment used exclusively, or
nearly exclusively, for the treatnent of a particul ar
disability or discrete group of disabilities ( e.g.,
exclusion of a drug used only to treat AIDS). (Sectio

1. B, supra.)

If it is determned that the chall enged i nsurance term or
provision is not a disability-based distinction and is applied
equally to all insured enpl oyees, the investigator should
conclude that the health insurance plan distinction does not
viol ate the ADA

Onh the other hand, if the challenged insurance term or
provision is found to be a disability-based distinction, the
i nvestigator shoul d determ ne whet her the respondent can justify
the disability-based distinction by satisfying the requirenents
of section 501(c) of the ADA. To nake this determnation, the
i nvestigator shoul d take the steps described bel ow

1) The investigator shoul d obtain evidence fromthe
respondent that the health insurance plan is a bona
fide plan. (Section Il11.C 1, supra.)

2) If the health insurance plan is an insured plan,
the investigator shoul d al so obtain evidence fromthe
respondent that the health insurance plan is not
inconsistent with the applicable state law(s). (Section

I11.C 1, supra.)

3) The investigator should obtain evidence fromthe
respondent rel evant to any busi ness/insurance
justification proffered to justify the disability-based
i nsurance distinction. The evidence obtained shoul d be
specific and detailed. For exanple, if the respondent
is relying on actuarial data to justify the disability-
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based distinction, the investigator should require a
detail ed explanation of the rational e underlying the

di sabi lity-based distinction, including the actuari al
conclusions arrived at, the actuarial assunptions
relied upon to reach those concl usi ons, and the factual
data that supports the assunptions and/ or concl usions.

Simlarly, if the respondent asserts that the
disability-based distinction is justified by actual or
reasonably anti ci pated experience, the investigator
shoul d obtai n evi dence about the respondent's insurance
clai ns experience, and the way in which the respondent
has reacted to simlar previous experience situations.
If the respondent asserts that the disability-based

di stinction was necessary to prevent the occurrence of
an unaccept abl e change in coverage or premuns, or to
assure the fiscal soundness of the health insurance

pl an, the investigator should obtain evidence of the
nondi sabi | i ty-based options for nodifying the health

i nsurance plan that were considered and the reason(s)
for the rejection of these options. |If the respondent
asserts that its health insurance pl an excl udes a
disability-specific treatnment because it is of no

medi cal val ue, the investigator should obtain evidence
regarding the scientific evidence relied upon by the
respondent in reaching that determnation. (Section

I11.C 2, supra.)

Comm ssion staff should direct questions concerning the
guidance or its application in particular cases to the (fice of
Legal Counsel Attorney of the Day.

Dat e Approved: Tony Gal |l egos
Chai r man
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