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LAW WITH TITLE

“A LAW TO PROVIDE FOR THE AWARD OF CONTRACTS

(SUPPLY, WORKS AND SERVICES) OF ENTITIES OPERATING IN THE 

WATER, ENERGY, TRANSPORT AND TELECOMMUNICATIONS 

SECTORS AND FOR OTHER RELATED MATTERS”

	
	For the purposes of harmonization with the European Community acts referred to as-

	
	

	
	(a)
“Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative provisions relating to the application of Community rules on the procurement procedures of entities operating in the water, energy, transport and telecommunications sectors” (OJ L 076 of 23.03.1992, p.14),

	
	

	
	(b)  
“Council Directive 93/38/EEC of 14 June 1993, coordinating the procurement procedures of entities operating in the water, energy, transport and telecommunications sectors” (OJ L 199 of 09.08.1993, p. 84),

	
	

	
	(c)   “Directive 98/4/EC of the European Parliament and of the Council of 16 February 1998 amending Directive 93/38/EEC  coordinating   the  procurement  procedures   of entities operating in the water, energy, transport and telecommunications sectors” (OJ L 101 of 01.04.1998 p.1),  and

	
	

	
	(d)  “Commission Directive 2001/78/EC of 13 October 2001 amending Annex IV of Council Directive 93/36/EEC, Annexes IV,V and VI to Council Directive 93/37/EEC, Annexes III  and  IV  to Council Directive  92/50/EEC, as 


	
	
amended by Directive 97/52/EEC,  and Annexes XII to XV, XVII and XVIII to Council Directive 93/38/EEC, as amended by Directive 98/4/EC (Directive on the use of standard forms in the publication of public contract notices)" (OJ L 285 of  29.10.2001, p.1),

	
	

	
	The House of Representatives hereby enacts:

	
	

	
	PART I - INTRODUCTORY PROVISIONS

	
	

	Short title.
	1.  This Law may be cited as the Award of Contracts (Supply, Works and Services) of Entities Operating in the Water, Energy, Transport and Telecommunications Sectors Law of 2003.

	
	

	Interpretation.
	2.-(1)    In this Law, unless the context otherwise requires –

	
	

	
	"a body governed by public law" means any body –

	
	

	
	(a)
established for the specific purpose of meeting needs in the general interest, not having an industrial or commercial character, and

	
	

	
	(b)
having legal personality, and

	
	

	
	(c)
financed, for the most part, by the State  or regional or local authorities, or other bodies governed by public law, or subject to management supervision by such bodies, or having an administrative, managerial or supervisory board, more than half of the members of which are appointed by the State, regional or local authorities, or other bodies governed by public law;

	
	

	
	"affiliated undertaking" means
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	(a) 
any undertaking the annual accounts of which are consolidated with those of the contracting entity in accordance with the requirements of the Companies Laws, or 

	
	

	
	(b)
in the case of entities not subject to the provisions of paragraph (a) -

	
	

	
	(i)
any undertaking over which the contracting entity may exercise, directly or indirectly, a dominant influence within the meaning of the interpretation of the term “public undertaking”, or

	
	(ii)
which may exercise a dominant influence over the contracting entity, or

	
	(iii)
which, in common with the contracting entity, is subject to the dominant influence of another undertaking by virtue of ownership, financial participation, or the rules which govern it;

	
	

	
	"candidate" means the economic operator who has sought an invitation to take part in a restricted or negotiated procedure;

	
	

	
	"Commission" means the Commission of the European Communities;

	
	

	
	“Common Product Classification” means the International Product Classification of the United Nations hereinafter referred to as “CPC”;

	
	

	
	"common technical specification" means a technical specification drawn up in accordance with a procedure recognized by the member states to ensure uniform application in all member states which has been  published in the Official Journal of the European Union;

	
	

	
	"Community" means the European Community;

	
	

	
	"Competent Authority" means the Treasury of the Republic;

	
	

	
	"contract" means a supply, or service contract for pecuniary interest concluded in writing between one of the contracting entities and a supplier, a contractor or a service provider;

	
	

	
	"contract documents" means the invitation to tender for or to  negotiate the contract, the proposed conditions of contract, the specifications or descriptions of the products, the works or the service required by the contracting entity and all documents supplementary thereto;

	
	

	
	"contracting entity" means any entity –

	
	

	
	(a)
which is a public authority or a public undertaking and exercises one of the activities referred to in section 4;

	
	

	
	(b)
other than the entity which is not a public authority or public undertaking and exercise amongst its activities one or more of the activities referred to in section 4 and operates on the basis of special or exclusive rights granted to it by a competent authority of the Republic,

	
	

	Schedule I.


	a non-exhaustive list of entities which fulfil the criteria referred to above is set out in Schedule I hereto, and any changes of this list shall be communicated to the Commission by the Competent Authority;

	
	

	
	"Council" means the Council of the European Union;

	
	

	
	“Cyprus Organisation for Quality Promotion” means the Organisation established and functioning pursuant to the provisions of the Standardisation, Accreditation and Technical Notification Law of 2002,

	
	

	156(I) of 2002.
	“Cyprus standard” means a Cyprus standard within the meaning of section 2 of the Standardisation, Accreditation and Technical Notification Law of 2002,

	
	

	
	"day" means a calendar day, unless otherwise stated in the contract documents;

	
	

	
	"design contest" means a competition, with or without the award of prizes, which enables the contracting entity to acquire, mainly in the fields of architecture, engineering or data processing, the use or ownership of a plan or design selected by a jury;

	
	

	
	"economic operator" means a supplier, a contractor or a service provider;

	
	"european specification" means a common technical specification, a european technical approval or a national  standard implementing a European standard;

	
	

	
	"european standard" means a standard approved by the European Committee for Standardization (CEN) or by the European Committee for Electrotechnical Standardization (Cenelec) as a "European Standard (EN)" or a "Harmonization Document (HD)", according to the common rules of those organizations, or by the European Telecommunications Standards Institute (ETSI) according to its own rules as a "European Telecommunications Standard (ETS)";

	
	

	
	"european technical approval" means a favourable technical assessment of the fitness for use of a product for a particular purpose, based on fulfilment of the essential requirements for building works, by means of the inherent characteristics of the product and the defined conditions of applications and use, as provided for in the legislation, in force for the time being, which aims to the harmonisation with the Community act referred to as "Council Directive 89/106/EEC of 21 December 1988 on the approximation of laws, regulations and administrative provisions of the Member States relating to construction products". A european technical approval shall be issued by an approval body designated for this purpose by the relevant legislation in force;

	
	

	
	"framework agreement" means an agreement between one of the contracting entities as defined in this section and one or more economic operators, the purpose of which is to establish the terms, in particular the terms as to price and, where appropriate, quantity envisaged, governing the contracts to be awarded during a given period;

	
	"Government Procurement Agreement" means the agreement concluded in the framework of the Uruguay Round multilateral negotiations (1986-1994) and constitutes part and parcel of the   World Trade Organisation Agreement (WTO);

	
	

	
	"member state" means a member state of the European Union;

	
	

	
	"negotiated procedure" means a procedure whereby contracting entities consult economic operators of their choice and negotiate the terms of the contract with one or more of them;

	
	

	
	"network termination point" means all physical connections and their technical access specification which form part of the public telecommunications network and are necessary for access to, and efficient communication through, that public network;

	
	

	
	"open procedure" means a procedure whereby all interested economic operators may submit a tender;

	
	

	
	"public authorities" means the State, the local authorities, the bodies governed by public law and the associations formed by one or more of such local authorities and/or bodies governed by public law;

	
	

	
	"public telecommunications network" means the public telecommunications infrastructure which enables signals to be conveyed between defined network termination points by wire, microwave, optical means or other electromagnetic means;

	
	

	
	"public telecommunications services" means telecommunications services the provision of which the Republic has specifically assigned notably to one or more telecommunications entities;

	
	"public undertaking" means any undertaking over which the public authorities may exercise, directly or indirectly, a dominant influence by virtue of their ownership of it, their financial participation therein, or the rules which govern it and, in particular, such dominant influence on the part of the public authorities shall be presumed to be exercised when such authorities, directly or indirectly, and in relation to an undertaking-

	
	

	
	(a) 
hold the majority of the undertaking's subscribed capital, or

	
	

	
	(b)
control the majority of the votes attached to shares issued by the undertaking, or

	
	

	
	(c)
can appoint more than half of the members of the undertaking's administrative, managerial or supervisory body;

	
	

	
	"restricted procedure" means a procedure whereby only candidates invited by the contracting entity may submit a tender;

	
	

	
	"service contract" means any contract not consisting a supply or works contract, and which does not include contracts referred to in section 8;

	
	

	
	"special or exclusive rights" means rights deriving from authorizations granted by a competent authority  of the Republic by law, regulation or administrative act, resulting in the reservation for one or more entities of the exploitation of an activity defined in section 4 and, in particular, a contracting entity shall be considered to enjoy special or exclusive rights, where-

	
	

	
	(a)  for the purpose of constructing the networks or the facilities referred to in section 4, it may take advantage of a procedure for the expropriation or use of property or may place network equipment on, under or over the public highway;

	
	

	
	(b)
in the case of section 4(a), the entity supplies with drinking water, electricity, gas or heat a network which is itself operated by an entity enjoying special or exclusive rights granted by a competent authority of the Republic;

	
	

	
	"standard" means a technical specification approved by a recognized standardizing body for repeated or continuous application, compliance with which is in principle not compulsory;

	
	

	
	"supply contract" means a contract having as its object the purchase, lease, rental or hire-purchase, with or without options to buy, of products and includes a contract covering both the provision of supplies and services, if the total value of the supplies is greater than the value of the services covered by the contract;

	
	

	
	"technical specifications" means the technical requirements contained in particular in the contract documents, defining the characteristics of a set of works, material, product, supply or service, and enabling a piece of work, a material, a product, a supply or a service to be objectively described in a manner such that it fulfils the use for which it is intended by the contracting entity. These technical specifications shall include quality, performance, safety or dimensions, as well as requirements applicable to the material, product, supply or service as regards quality assurance, terminology, symbols, testing and test methods, packaging, marking or labelling. In the case of works contracts, they may also include rules for the design and costing, the test, inspection and acceptance conditions for works and techniques or methods of construction and all other technical conditions which the contracting entity is in a position to prescribe under general or specific regulations, in relation to the finished works and to the materials or parts which they involve;

	
	

	
	"telecommunications services" means services the provision of which consists wholly or partly in the transmission and routing of signals on the public telecommunications network by means of telecommunications processes, with the exception of radio-broadcasting and television;

	
	

	
	"tenderer" means an economic operator who has submitted a tender;

	
	

	
	"third country" means a country which is not a member state;

	
	

	
	"Treaty" means the Treaty Establishing the European Community;

	
	

	
	"work" means the outcome of building or civil engineering works, taken as a whole, which is sufficient of itself to fulfil an economic or technical function;

	
	

	Schedule II.
	"works contract" means a contract having as its object either the execution, or both the execution and design, or the realisation, by whatever means, of building or civil engineering activities referred to in Schedule II.  Such a contract may, in addition, cover supplies and services necessary for its execution.

	
	

	
	     (2) Contractors, service providers and suppliers may, in accordance with the provision of this Law, be natural or legal persons, contracting entities or a joint venture of such entities and/or persons.

	
	

	PART II – GENERAL PROVISIONS



	Scope of application.
	3.  Subject to the provisions of sections 5 to 10, this Law shall apply to contracting entities whenever they exercise any of the activities referred to in section 4 and wish to award a supplies, works or service contract within the meaning of section 2.

	
	

	Activities falling within the ambit of this Law.
	4. The following activities fall within the ambit of this Law:

	
	(a) 
the provision or operation of fixed networks intended to provide a service to the public in connection with the production, transport or distribution of -

	
	

	
	(i) 
drinking water, including the cases where the activity in question, is connected with hydraulic engineering projects, irrigation or land drainage, provided that the volume of water intended for the supply of drinking water represents more than 20% of the total volume of water made available by these projects or irrigation or drainage installations, or is connected with the disposal or treatment of sewage; or

	
	(ii) 
electricity; or

(iii)
gas or heat,

	
	

	
	or the supply of drinking water, electricity, gas or heat to such networks:

	
	   Provided that the supply of drinking water, electricity, gas or heat to networks which provide a service to the public by a contracting entity other than a public authority shall not be considered as a relevant activity within the meaning of paragraph (a) in the following two cases where -

	
	

	
	(i) 
in the case of drinking water or electricity –

(A) 
the production of drinking water or electricity by the contracting entity concerned, takes place because its consumption is necessary for carrying out an activity other than any of those referred to in this section, and

	
	

	
	(B) 
the supply to the public network depends only on such contracting entity´s own consumption and has not exceeded 30% of the entity’s total production of drinking water or energy, having regard to the average for the preceding three years, including the current year;

	
	

	
	(ii)
in the case of gas or heat –

(A) 
the production of gas or heat by the contracting entity concerned is the unavoidable consequence of carrying on an activity other than any of those referred to in this section, and

	
	

	
	(B) 
the supply to the public network is aimed only at the economic exploitation of such production and amounts to not more than 20% of such entity’s turnover having regard to the average for the preceding three years, including the current year;

	
	

	
	(b)   the exploitation of a geographical area for the purpose of-

	
	

	
	(i) 
exploring for or extracting oil, gas, coal or other solid fuels, or

	
	(ii)
the provision of -

(A)  
airport facilities, or

	
	

	
	(B) 
maritime or inland port or other terminal facilities,  

	
	

	
	             to carriers by air, sea or inland waterway;

	
	

	
	(c)
the operation of networks providing a service to the public in the field of -

	
	

	
	(i)
railway services, or

(ii)
urban railway, tramway, trolley bus or bus services,

	
	

	
	where the service is provided under operating conditions laid down by a competent authority, including conditions on the routes to be served, the capacity to be made available or the frequency of the service:

	
	

	
	   Provided that the provision of bus transport services to the public shall not be considered to be a relevant activity according to the above, where other entities are free to provide those services, either in general or in a particular geographical area and under the same condition as the contracting entities;

	
	

	
	(d)
the provision or operation of public telecommunications networks or the provision of one or more public telecommunications services. 

	
	

	Confidential and other contracts.
	5. The Council of Ministers may, if it deems necessary, exempt from the application of this Law contracts which are declared secret, or the execution of which must be accompanied by special security measures in accordance with the laws, regulations or published administrative acts in force in the Republic or if the protection of the basic interests of the security of the Republic so requires.

	
	

	Contracts in pursuance of international rules/

agreements.
	6. This Law shall not apply to contracts governed by different procedural rules and awarded-

	
	(a) 
in pursuance of an international agreement, concluded in conformity with the Treaty between the Republic and one or more third countries and having as its object supplies, works, services or design contests intended for the joint implementation or exploitation of a project by the signatory States. The Competent Authority shall communicate any such agreement to the Commission;

	
	

	
	(b) 
to Cyprus undertakings or undertakings of a third country pursuant to an international agreement relating to the stationing of troops;

	
	(c) 
pursuant to a special procedure of an international  organization.

	
	

	Service contracts on the basis of an exclusive right.
	7.  This Law shall not apply to service contracts awarded to an entity which is itself a contracting authority, within the meaning of section 2 of the Award of Public Contracts (Supply, Works and Service) Law of 2003, on the basis of a special or exclusive right which it enjoys pursuant to any law, regulation or administrative act which is in force in the Republic and is compatible with the Treaty.

	
	

	Specific exclusions.
	8.  This Law shall not apply to service contracts for -

	
	

	
	(a)
the acquisition or rental, by whatever financial means, of land, existing buildings, or other immovable property or concerning rights thereon, except financial service contracts concluded at the same time as, before or after, the contract of acquisition or rental, in whatever form;

	
	

	
	(b) 
voice telephony, telex,  radiotelephony, paging and satellite services;

	
	

	
	(c) 
arbitration and conciliation services;

	
	

	
	(d)
financial services in connection with the issue, sale, purchase or transfer of  securities or other financial instruments;

	
	

	
	(e)   
employment;

	
	

	
	(f)
research and development services unless the benefits are to accrue exclusively to the contracting entity for its use in the conduct of its own affairs, and the services are to be wholly paid for by the contracting entity.

	
	

	Exclusion of service contracts awarded to affiliated undertakings.
	9.-(1)  This Law shall not apply to service contracts which -

	
	

	
	(a)
a contracting entity awards to an affiliated undertaking;

	
	

	
	(b)
are awarded by a joint venture, formed by a number of contracting entities for the purpose of carrying out any of the activities referred to in section 4, to one of those contracting entities or to an undertaking which is affiliated with one of the contracting entities:

	
	

	
	Provided that at least 80% of the average turnover of that undertaking with respect to services provided within the Community for the preceding three years derives from the provision of such services to undertakings with which it is affiliated:

	
	

	
	Provided further that where more than one undertaking affiliated with the contracting entity provides the same service or similar services, the total turnover deriving from the provision of services by those undertakings shall be taken into account.

	
	

	
	(2)  The contracting entities shall notify to the Commission, at its request, the following information regarding the application of the provisions of subsection (1):

	
	

	
	(a)
the names of the undertakings concerned,

(b)
the nature and value of the service contracts involved,

	
	(c)
such proof as may be deemed necessary by the Commission that the relationship between the undertaking to which the contracts are awarded and the contracting entity is in conformity with the requirements of this section.

	
	

	General exclusions.
	10.-(1)  This Law shall not apply to -

	
	

	
	(a) 
contracts or design contests which the contracting entities award or organize for purposes other than the pursuit of the activities referred to in section 4, or for the pursuit of such activities outside the territory of the Community, in conditions not involving the physical use of a network or geographical area within the Community;

	
	

	
	(b) 
contracts awarded for purposes of resale or hire to third parties, provided that the contracting entity enjoys no special or exclusive right to sell or hire the subject of such contracts and other entities are free to proceed with such sale or hire under the same conditions as those applying to the contracting entity;

	
	

	
	(c) 
contracts awarded by a contracting entity exercising an activity referred to in section 4(d) for purchases intended exclusively to enable the contracting entity to provide one or more telecommunications services, where other entities are free to offer the same services in the same geographical area and under substantially the same conditions;

	
	

	
	(d)
contracts awarded by a contracting entity exercising an activity referred to-

	
	(i) 
in section 4(a)(i), for the purchase of water;

(ii) 
in sections 4(a)(ii) or (iii) and 4(b)(i), for the supply of energy or fuels which are intended for the production of energy.

	
	

	
	(2)
Contracting entities shall notify the Commission at its request, through the Competent Authority, of any activities and of all the categories of products and activities which they regard as excluded from the application of this Law pursuant to subsection (1)(a) and (b) and (1)(c), respectively. 

	
	

	
	PART III – THRESHOLDS

	
	

	Thresholds.
	11.-(1)
 This Law shall apply to contracts the estimated value of which, net of VAT, is equal to or exceeds the equivalent amount in pounds-

	
	

	
	(a)
in case of contracts awarded by contracting entities carrying out activities referred to in section 4(d) of -

	
	

	
	(i)
EUR 600 000, for supply and service contracts;

	
	(ii)
EUR 5 000 000, for works contracts;

	
	

	
	(b)
in case of contracts awarded by contracting entities carrying out activities referred to in sections 4(a)(i) or (ii), 4(b)(ii) and 4(c)(ii), of - 

	
	

	Schedule III, 

Part A.
	(i)
the equivalent in EUR of 400 000 Special Drawing Rights,  hereinafter  referred to as SDRs, for supply 


contracts and for service contracts referred to in of Part A of Schedule III, except for the research and development services referred to in category 8 and the telecommunications services referred to in category 5 with reference number, based on CPC, 7524, 7525 and 7526;

	
	(ii)
EUR 400 000, for service contracts other than those mentioned in subparagraph (i);

	
	(iii)
the equivalent in EUR of 5 000 000 SDRs, for works contracts;

	
	

	
	(c)
in case of contracts awarded by contracting entities carrying out activities referred to in sections 4(a)(iii), 4(b)(i) and 4(c)(i), of  -

	
	

	
	(i)
EUR 400 000, for supply and service contracts;

	
	(ii)
EUR 5 000 000, for works contracts.

	
	

	
	    (2)(a)
The Competent Authority shall inform the contracting entities of the equivalent amount in pounds of the amounts in SDRs and in EUR which are mentioned in this section, the duration of the applicability of the exchange rates and of any change made by the appropriate institutions of the Community.

	
	

	
	(b)
The value in national currencies of the thresholds prescribed in subsection (1) and the values of the thresholds of the Government Procurement Agreement shall be revised every two years with effect from 1 January 1996. The calculation of these values shall be based on the average daily values of these currencies expressed in EUR and of the EUR expressed in SDRs over the period of twenty four months terminating on the last day of August immediately preceding the 1 January revision.

	
	(c)
The value prescribed in paragraph (b) shall be published in the Official Journal of the European Union at the beginning of the month of November which follows the revision provided for in the same paragraph.

	
	

	Calculation of the value of supply contracts.
	12.-(1)  In relation to contracts for the lease, rental or hire purchase of products, the value to be taken as the basis for calculating the estimated value of the contract shall be-

	
	

	
	(a)
in the case of fixed-term contracts, if their term is equal to or less than 12 months, the total estimated value of the contract for the whole term of the contract, or, if their term is greater than 12 months, the total value of the contract, including the estimated residual value;

	
	

	
	(b)
in the case of contracts without a fixed term or contracts the term of which cannot be defined, the anticipated total instalments to be paid in the first 4 years.

	
	

	
	(2)
In the case of regular contracts or of contracts which are to be renewed within a given time, the estimated contract value shall be based on -

	
	

	
	(a)
either the actual aggregate value of similar successive contracts awarded over the previous fiscal year or 12 months, adjusted, where possible, for anticipated changes in quantity or value over the subsequent 12 months following the initial contract; 

	
	

	
	(b)
or the estimated aggregate value of successive contracts awarded during the 12 months following the first award or during the whole term of the contract, where this is greater than 12 months.

	
	

	
	(3)
Where a supply is subdivided into separate lots, each one constituting the subject of a contract, the value of each lot must be taken into account for the purpose of calculating the threshold referred to in section 11. Where the aggregate value of the lots is equal to or greater than the threshold, the provisions of section 11 shall apply to all lots.

	
	

	
	(4)
Where a proposed contract provides for options, the basis for calculating the estimated contract value shall be the maximum permitted total amount of the purchase, lease, rental or hire-purchase, including use of the option clauses.

	
	

	
	(5)
The choice of method used to calculate the estimated value of a contract shall not be made with the intention of avoiding the application of this Law, nor shall separate contracts be entered into with the intention of avoiding the application of this section.

	
	

	Calculation of the value of works contracts.
	13.-(1)  Subject to the provisions of section 12(5), the basis for calculating the value of a works contract shall be the total value of the work.

	
	

	
	(2)
Where a work is subdivided into separate lots, each one constituting the subject of a contract, the value of each lot must be taken into account for the purpose of calculating the threshold referred to in section 11. Where the aggregate value of the lots is equal to or greater than the threshold, the provisions of section 11 shall apply to all lots:

	
	

	
	Provided that a contracting entity may waive the application of section 11 in respect of lots the estimated value of which, net of VAT, is less than the equivalent amount in pounds of EUR 1 million, provided that the aggregate value of such lots does not exceed 20% of the aggregate value of the lots taken as a whole.

	
	

	
	(3)
For the purposes of calculating the thresholds referred to in section 11, the contracting entities shall include in the estimated value of the works contract the value of any supplies or services necessary for the execution of the works contract, which they make available to the contractor.

	
	

	
	(4)
The value of supplies or services which are not necessary for the execution of a particular works contract shall not be taken into account in calculating the estimated value of the works contract for the purpose of avoiding application of this Law to the procurement of such supplies and services.

	
	

	Calculation of the value of service contracts.
	14.-(1)
For the purposes of calculating the estimated value of a service contract, the contracting entity shall include the estimated total remuneration of the service provider, subject to the provisions of this section and section 12(5).

	
	

	
	(2)
Where a proposed contract provides for options, the basis for calculating the estimated contract value shall be the maximum permitted total amount of the purchase, lease, rental or hire-purchase, including the use of the option clauses.

	
	

	
	(3)
For the purposes of calculating the estimated contract value for the following types of services, account shall be taken, where appropriate -

	
	

	
	(a)
as regards insurance services, of the premium payable,

	
	(b)
as regards banking and other financial services, of the fees, commissions and interest and other types of remuneration,

	
	

	
	(c)
as regards contracts which involve design, of the fees or commission payable.

	
	

	
	(4)
Where a service is subdivided into separate lots, each one constituting the subject of a contract, the value of each lot must be taken into account for the purpose of calculating the threshold referred to in section 11. Where the aggregate value of the lots is equal to or greater than such a threshold, the provisions of section 11 shall apply to all lots.

	
	

	
	(5)
In the case of service contracts which do not specify a total price, the basis for calculating the estimated contract value shall be -

	
	

	
	(a)
in the case of fixed-term contracts, where their term is 48 months or less, the total contract value for the whole term of the contract,

	
	

	
	(b)
in the case of contracts of indefinite period or where their term is more than 48 months, the monthly value multiplied by 48.

	
	

	
	(6)
In the case of regular contracts or of contracts which are to be renewed within a given time, the estimated contract value shall be based on -

	
	

	
	(a)
either the actual aggregate value of similar successive contracts awarded over the previous 12 months or the previous fiscal year, adjusted, where possible, in order to take account for anticipated changes in quantity or value over the subsequent 12 months following the initial contract; 

	
	

	
	(b)
or the estimated aggregate value of successive contracts awarded during the 12 months following the first award or during the whole term of the contract, where this is greater than 12 months.

	
	

	Calculation of the value of mixed contracts.
	15. Subject to the provisions of section 12(5), the basis for calculating the estimated value of a contract which includes both supplies and services shall be the aggregate of the value of the supplies and services, including the value of the sitting and installation operations, regardless of whether the estimated value of either the supplies or services, is less than the thresholds.

	
	

	Calculation of the value of a framework agreement.
	16. Subject to the provisions of section 12(5), the basis for calculating the value of a framework agreement shall be the aggregate of the estimated value of all the contracts which can be entered under the framework agreement.

	
	

	
	PART IV – SPECIAL CASES

	
	

	Framework agreements.
	17.-(1)
Contracting entities may treat a framework agreement as a contract within the meaning of section 2 to be awarded in accordance with the provisions of this Law.

	
	

	
	(2)
Where contracting entities have awarded a framework agreement in accordance with the provisions of this Law, they may apply when awarding contracts based on that framework agreement the provisions of section 27.

	
	(3)
Where a framework agreement has not been awarded in accordance with the provisions of this Law, contracting entities may not apply the provisions of section 27 when awarding contracts based on that framework agreement.

	
	

	
	(4)
Contracting entities shall not use framework agreements to hinder, limit or distort competition.

	
	

	Design contents.
	18.-(1) The provisions of this section shall apply to design contests organized as part of a procedure leading to the award of a service contract the estimated value of which, net of VAT, or the aggregate value of the prizes and payments to participants, is equal to or exceeds the threshold specified in section 11(1)(a)(i) or section 11(1)(b)(i) or (ii) or section 11(1)(c)(i), subject to the case in question. 

	
	

	
	(2)
The rules of a design contest shall be in accordance with the provisions of this section and shall be communicated to those interested to participate in the contest.

	
	

	
	(3)
The admission of participants to design contests shall not be restricted – 

	
	

	
	(a) 
by reference to the territory of the Republic or part thereof; 

	
	

	
	(b)
on the ground that, under the laws of the Republic, participants are required to be either natural or legal persons.

	
	

	
	(4) 
Where design contests are restricted to a limited number of participants, the contracting entities shall prescribe clear and non-discriminatory selection criteria but, in any event, the number of candidates invited to participate shall be sufficient to ensure adequate competition.

	
	

	Schedule IV.
	(5)
The jury shall be composed exclusively of natural persons who are independent of participants in the contest and where a particular professional qualification is required from the participants, at least a third of the members of the jury shall possess the same qualification or equivalent. The jury shall be autonomous in its decisions or opinions, which shall be reached solely on the grounds of the criteria specified in the notice provided for in Schedule IV and in respect of specified projects submitted anonymously.

	
	

	
	PART V – CONTRACT DOCUMENTS

	
	

	Contract documents.
	19. In respect of every call for competition, the contracting entities shall draw up contract documents containing all relevant information in relation thereto. Technical specifications shall be specified in accordance with the provisions of section 20 and, if variants shall be considered in accordance with the provisions of section 21.

	
	

	Technical specifications.
	20.-(1)
The technical specifications shall be included in the general documents or in the contract documents relating to each contract.

	
	

	
	(2)
Without prejudice to the relevant legislation which is in force in Cyprus and insofar as this is compatible with Community law, the technical specifications shall be defined by reference  to european specifications, if there are any.

	
	

	
	(3)
Contracting entities may depart from subsection (2), if-

	
	

	
	(a)
it is technically impossible to establish satisfactorily the conformity of a product to the european specifications;

	
	

	
	(b)
its application would conflict with the application of the legislation, in force for the time being which aims to the harmonisation with the Community acts referred to as "Council Directive 86/361/EEC of 24 July 1986 on the initial stage of the mutual recognition of type approval for telecommunications terminal equipment", and "Council Decision 87/95/EEC of 22 December 1986 on standardization in the field of information technology and telecommunications";

	
	

	
	(c)
in the context of adapting existing practice to take account of european specifications, use of those specifications would oblige the contracting entity to acquire supplies incompatible with equipment already in use or would entail disproportionate cost or disproportionate technical difficulties, but only where the contracting entity has a clearly defined and recorded strategy for changing over to european specifications;

	
	

	
	(d)
the relevant european specification is inappropriate for the particular application or does not take account of technical developments which have come about since its adoption, but only where the contracting entity informs the appropriate standardizing organization, or any other body empowered to review the european specification, of the reasons why it considers the european specification to be inappropriate, and shall request its revision;

	
	

	
	(e)
the project concerned is of a genuinely innovative nature for which use of european specifications would be in appropriate.

	
	

	
	(4)
In the absence of european specifications, the technical specifications should, as far as possible, be defined by reference to other standards used in the Community.

	
	

	
	(5)
Contracting entities shall define such further requirements as are necessary to complete european specifications or other standards and in so doing, they shall prefer specifications which indicate performance requirements rather than design or description characteristics, unless the contracting entity has objective reasons for considering that such specifications are inadequate for the purposes of the contract.

	
	

	
	(6)
No reference shall be made in the contract documents in any particular case of technical specifications which refer to products of a specific make or source or to a particular process, and which may favour or eliminate any particular economic operator. In particular, the reference to trade marks, patents, types, or to specific origin or production shall be prohibited, except in cases where the subject matter of the contract cannot otherwise be described by reference to technical specifications which are sufficiently precise and intelligible to all parties concerned, provided that such references are accompanied by the words "or equivalent".

	
	

	
	(7)
Any recourse to the provisions of subsection (3) shall be indicated in notices published pursuant to section 30(1)(a) and (3)(a).

	
	(8)(a) 
Contracting entities shall, upon application by economic operators interested in obtaining a contract, make known to such economic operators the technical specifications regularly referred to in their supply, works or service contracts or the technical specifications which they intend to apply to contracts covered by periodic indicative notices within the meaning of section 29.

	
	

	
	(b)
Where such technical specifications are based on documents available to interested economic operators, a reference to those documents shall be sufficient.

	
	

	Variants.
	21.-(1) Subject to the provisions of subsection (2), where the contract is to be awarded to the most economically advantageous tender, contracting entities may take account of variants submitted by the tenderer provided they meet the minimum requirements of such contracting entities.

	
	

	
	(2)
Contracting entities shall indicate in the contract documents whether variants will be considered and shall state therein the minimum requirements which the variants must meet and any specific requirements for their presentation.

	
	

	
	(3) 
Contracting entities may not reject a variant on the sole ground that it was drawn up in accordance with technical specifications defined by reference to european specifications or technical specifications applicable in the Republic by virtue of the legislation, in force for the time being which aims at harmonisation with the Community act referred to as "Council Directive 89/106/EEC of 21 December 1988 on the approximation of laws, regulations and administrative provisions of the Member States relating to construction products".

	
	

	Subcontracting.
	22. In the contract documents, the contracting entity may require tenderers to indicate in their tender any share of the contract they may intend to subcontract to third parties, without prejudice to the principal economic operator’s liability.

	
	

	Employment

protection 

and working conditions.
	23.-(1)  For service or works contracts, the contracting entity may include in the contract documents information as to where a tenderer may obtain appropriate information about obligations relating to  employment protection and working conditions which are in force in the Republic and which shall apply to the subject matter of the contract.

	
	

	
	(2)
Without prejudice to the provisions of section 43, the contracting entity, which supplies the information referred to in subsection (1), shall request the tenderers or those participating in the contract procedure to indicate whether they have taken into account these obligations, when preparing their tender. 

	
	

	
	PART VI – PROCEDURES FOR AWARD

	
	

	Use of procedures.
	24.  For the purpose of awarding a contract or organising a design contest, contracting entities shall use the open procedure, the restricted procedure or the negotiated procedure provided that, subject to section 27, a call for competition has been made in accordance with section 30.

	
	

	Open procedure.
	25.  Contracting entities using the open procedure shall comply with the provisions of sections 29, 30(1) to (3), 31(1), 33(1), (2), (4) to (6) and (8), 34 to 38 and 40 to 45.

	Restricted procedures.
	26. Contracting entities using the restricted procedure shall comply with the relevant provisions of sections 28 to 30(4), 31(1), 33(3) to (8) and 34 to 45.

	
	

	Use of negotiated procedure without prior call for competition.
	27. Contracting entities may award contracts by using the negotiated procedure without prior call for competition -

	
	

	
	(a)
in the absence of any submission of tenders or in the absence of submission of appropriate tenders, in response to a procedure with a call for competition, provided that the original terms of the original contract are not substantially altered;

	
	

	
	(b) 
when the contract is to be awarded purely for the purposes of research, experiment, study or development not where it has the purpose of ensuring profit or of recovering research and development costs and insofar as its award will not prejudice the competitive award of subsequent contracts which are, in particular, for the same purposes;

	
	

	
	(c)
when, for technical or artistic reasons, or for reasons connected with the protection of exclusive rights, the contract may only be awarded only to a particular economic operator;

	
	

	
	(d)
insofar as it is strictly necessary, when for reasons of extreme urgency due to events unforeseeable by the contracting entity in question, the time limit for the open or restricted procedure cannot be kept;

	
	

	
	(e)
for additional deliveries by the original supplier which are intended either as a partial replacement of normal supplies or installations or as the extension of existing supplies or installations where a change of supplier would oblige the contracting entity to acquire material of different technical characteristics which would result in incompatibility or disproportionate technical difficulties in operation and maintenance;

	
	

	
	(f) 
for additional works or services not included in the project initially considered or in the original contract but which, through unforeseen circumstances, have become necessary for the execution of the contract, provided that the award is made to the contractor or service provider performing the original contract -

	
	

	
	(i)
when such additional works or services cannot for technical or economic reasons be carried out  or provided separately from those carried out or provided under the original contract without major inconvenience to the contracting entity, or

	
	(ii)
when such additional works or services, though can be carried out or provided separately from those carried out or provided under the original contract, are strictly necessary to the later stages of the performance of the contract;

	
	

	
	(g)
for new works which would be a repetition of similar works carried out under the original contract, provided that such works conform to a basic project for which the original contract was awarded after a call for competition: 

      Provided that as soon as the first project is put to tender, notice shall be given of the fact that the negotiated procedure may be adopted for such new works and the total estimated cost of subsequent works shall be taken into consideration by the contracting entities in applying the provisions of section 11;

	
	

	
	(h)
for supplies quoted and purchased on a commodity market;

	
	

	
	(i)
for contracts to be awarded under a framework agreement, subject to the provisions of section 17(2);

	
	

	
	(j)
for bargain purchases, to take advantage of a particularly advantageous opportunity available for a very short period  of time at a price considerably lower than normal market prices;

	
	

	
	(k)
for purchases of goods to take advantage of particularly advantageous conditions for the purchase of goods in a closing down sale or in a sale or arrangement brought about by insolvency;

	
	

	
	(l) 
when the contract concerned follows a design contest organised in accordance with the provisions of this Law and the applicable rules of the contest require the contract to be awarded to the successful candidate or to one of the successful candidates, provided that, in the latter case, all successful candidates are invited to participate in the negotiations.

	
	

	
	

	Award of contracts.

Schedule III,

Part A.
	28.-(1) Supply and works contracts and contracts having as their object services referred to in Part A of Schedule III, shall be awarded in accordance with the provisions of sections 18 to 27, 29 to 33, 36 to 44, 46 and 47.

	
	

	Schedule III,

Part B.
	(2)
Contracts which have as their object services referred to in Part B of Schedule III, shall be awarded in accordance with the provisions of sections 20 and 31. 

	
	

	Schedule III,

Part A and B.
	(3)
Contracts which have as their object services referred to in both Parts A and B of Schedule III, shall be awarded in accordance with the provisions of sections 18 to 27, 29 to 33, 36 to 44, 46 and 47, where the value of the services referred to in Part A exceeds the value of the services referred to in Part B. Otherwise, they shall be awarded in accordance with the provisions of sections 20 and 31.

	
	

	
	PART VII – RULES ON ADVERTISING

	
	

	Periodic indicative notice.

Schedule V.
	29.-(1)
Contracting entities shall make known the following information, at least once a year, by means of a periodic indicative notice drawn up in accordance with the format indicated in Schedule V:

	
	

	
	(a)
in  the  case  of  supply  contracts,  the  total procurement by product area which they intend to award during the subsequent 12 months, where the total estimated value, taking account of the provisions of sections 11 to 16, is equal to or exceeds the equivalent amount in pounds of EUR 750 000;

	
	

	
	(b) 
in the case of works contracts, the essential characteristics of the works contracts which the contracting entities intend to award, the estimated value of which is equal to or exceeds the thresholds prescribed in section 11(1)(a)(ii) or section 11(1)(b)(iii) or section 11(1)(c)(ii), subject to the case in question; 

	
	

	Schedule III, 

Part A.
	(c)
in the case of service contracts, the estimated total value of the service contracts in each of the categories of services listed in Part A of Schedule III  which they intend to award during the following 12 months, where such estimated total value, taking account of the provisions of sections 11 to 16,  is equal to or exceeds the equivalent amount in pounds of EUR 750 000.

	
	

	
	(2)
Where the notice is used as a means of calling for competition in accordance with section 30(1)(b), it must be published not later than 12 months prior to the date on which the invitation referred to in section 30(3)(c) is sent and the contracting entities shall meet the deadlines laid down in section 33(3).

	
	

	
	(3) Contracting entities may, in particular, publish periodic indicative notices relating to major projects without repeating information previously included in a periodic indicative notice, provided that it is clearly stated that such notices are additional notices.

	
	

	Call for competition.
	30.-(1) For the purpose of awarding supplies, works and service contracts,  the contracting entity shall make a call for competition by means of -

	
	

	
	

	
	

	Schedule VI,

Annexes A, B 

or C.
	(a)
a notice drawn up in accordance with the format indicated in Schedule VI, Annexes A, B or C , or

	
	

	Schedule V.
	(b)
a periodic indicative notice drawn up in accordance with the format indicated in Schedule V, or

	
	

	Schedule VII.
	(c) 
a notice on the existence of a qualification system drawn up in accordance with the format indicated in Schedule VII.

	
	

	Schedule IV.
	(2)
The call for competition in respect of design contests shall be made by means of a notice drawn up in accordance with the format indicated in Schedule IV.

	
	

	
	(3)
When a call for competition is made by means of a periodic indicative notice-

	
	

	
	(a)
the notice shall  refer specifically to the supplies, works or services which are the subject of the proposed contract;

	
	

	
	(b)
the notice shall indicate that the contract shall be awarded by restricted or negotiated procedure without further publication of a notice of a call for competition and invite interested undertakings to express their interest in writing;

	
	

	
	(c)
contracting entities shall, subsequently and at all times prior to beginning the selection of tenderers or participants in negotiations, invite all candidates to confirm their interest to participate in the negotiation, on the basis of the detailed information on the contract concerned, including at least the following:

	
	

	
	(i)
the nature and quantity, including any options relating to further procurement and, if possible, an estimate of the timing when such options may be exercised and, in the case of recurring contracts, the nature and quantity and, if possible, an estimate of the timing of the subsequent calls for competition for the works, supplies or services to be procured;

	
	(ii)    the procedure to be used;

	
	(iii)  the date for starting or completing the delivery of supplies or for performing the works or services;

	
	(iv) 
the address and final date for submitting an application to be invited to tender, as well as the language or languages in which it must be submitted;

	
	(v)
the address of the entity awarding the contract and providing any information necessary for obtaining specifications and other documents;

	
	(vi)
any economic and technical requirements, financial guarantees and information required from economic operators;

	
	(vii) 
the amount and terms of payment of any sum payable for the documentation relating to the procurement procedure; and

	
	(viii) whether the contracting entity is inviting offers for the purchase, lease, rental or hire-purchase, or for more than one of these methods.

	
	

	
	(4)
When a call for competition is made by means of a notice on the existence of a qualification system, tenderers in a restricted procedure or participants in a negotiated procedure shall be selected from amongst the candidates selected in accordance with such a system.

	
	

	Award notice.

Schedules VIII 

and IX.
	31.-(1)
Contracting entities who have awarded a contract or have held a design contest shall make known the result by means of a notice drawn up in accordance with the format indicated in Schedule VIII or Schedule IX, subject to the case, which shall be sent to the Commission, through the Competent Authority, within 2 months after the award of the contract in question or the closure of the design contest in question.  

	
	

	Schedule III,

Part A.

Schedule III, 

Part A.

Schedule III,

Part B.
	(2)
Contracting entities awarding service contracts within category 8 of Part A of Schedule III to which section 27(b) applies may mention, concerning the nature of the contract, only the main category of the object of the contract. Contracting entities awarding service contracts within category 8 of Part A of Schedule III to which section 27(b) does not apply may, on the grounds of commercial confidentiality, limit the information about the nature of the contract. But, they shall ensure that any information published is no less detailed than that contained in the notice of the call for competition published in accordance with section 24 or when a qualification system is used, that they information is no less detailed than that for the category referred to in section 41(8). In relation to contracts for services referred to in Part B of Schedule III, the contracting entities  shall indicate in the notice whether they agree on its publication.

	
	

	Publication 

of notices.
	32.-(1)(a) The notices referred to in sections 29 to 31 shall be published, in full, in their original language in the Official Journal and in the Tenders Electronic Data bank (hereinafter referred to as "TED"). A summary of the important elements of each notice shall be published in the other official languages of the Community, the text in the original language alone being authentic.

	
	

	
	(b)
In addition to the publication in the Official Journal of the European Union and in the TED, the notices shall be published in the Official Gazette of the Republic and at least in one newspaper of the local press:

	
	

	
	

Provided that the notice shall not be published in the Official Gazette of the Republic or in the local press prior to the date of dispatch for publication to the Office for Official Publications of the European Communities. Such notice shall not contain any information other than that published in the Official Journal of the European Union.

	
	

	
	(2) The contracting entities shall be able to supply proof of the dates on which the notices referred to in sections 29 to 31 are dispatched.

	
	

	Time limits.
	33.-(1)  In open procedures, the time limit for the receipt of tenders shall be fixed by contracting entities at not less than 52 days from the date of dispatch of the notice.

	
	

	
	     (2)(a)(i)
The time limit for receipt of tenders laid down in subsection (1) may be replaced by a period sufficiently long to permit responsive tendering which, as a general rule, shall not be less than 36 days. 

	
	(ii)
When the contracting entities have sent an indicative notice for publication, as provided for in section 29(1), such time limit may not be less than 22 days.

	
	

	Schedule V.
	(b)
The period referred to above shall run from the date the contract notice was dispatched for publication to the Official Journal of the European Union provided that the indicative notice has included all the information required in Schedule V, insofar as that information was available at the time of its publication and was sent for publication between not less than 52 days and not more than 12 months before the date on which the contract notice provided for in section 30(1)(a) was sent.

	
	

	
	     (3)(a) 
In restricted procedures and in negotiated procedures with a prior call for competition, the time limit for receipt of requests for participation, in response to a notice published in accordance with section 30(1)(a) or in response to an invitation from a contracting entity in accordance with section  30(3)(c) shall, as a general rule, not be less than 37 days from the date of dispatch of the notice or invitation and shall, in any case, not be less than 22 days and, in exceptional cases, 15 days.

	
	

	
	(b)

The time limit for receipt of tenders may be fixed by mutual agreement between the contracting entity and the selected candidates, provided that all candidates are given equal time to prepare and submit tenders and, where it is not possible to reach agreement on the time limit for the receipt of tenders, the contracting entity shall fix a time limit which shall, as a general rule, not be less than 24 days and shall, in any case, not be less than 10 days from the date of the invitation to tender. The time allowed shall be sufficiently long to take account in particular of the factors referred to in subsection (7).

	
	

	
	     (4)  Contracting entities shall simultaneously and in writing invite the selected candidates to submit their tenders. The letter of invitation shall be accompanied by the contract documents and supporting documents and shall include at least the following information:

	
	

	
	(a)
where appropriate, the address from where  any additional documents can be requested, the final date for making such a request and the amount and terms of payment of any sum to be paid for such documents, 

	
	

	
	(b)
the final date for receipt of tenders, the address to which they must be sent and the language or languages in which they must be drawn up,

	
	

	
	(c)
a reference to the contract notice published, and

	
	

	
	(d)
an indication of any documents to be annexed,

	
	

	
	(e)
the criteria for the award of the contract, if these are not given in the notice, and

	
	

	
	(f)
any other special condition for participation in the contract.

	
	(5)
The contract documents and supporting documents shall be sent to the economic operators by the contracting entities, within 6 days of receipt of their application, provided that they have been requested in good time.

	
	

	
	(6)
Additional information relating to the contract documents shall be supplied by the contracting entities not later than 6 days before the final date for receipt of tenders, provided that it has been requested in good time.

	
	

	
	(7)
For the purposes of fixing the time limits prescribed in this section, contracting entities shall consider whether the tenders require the examination of voluminous documentation such as lengthy technical specification or a visit to the site or after on-the-spot inspection of the documents supporting the contract documents.

	
	

	
	(8)
Requests for participation in procedures for the award of contracts and invitations to tender shall be made by the most rapid means of communication possible and when they are made by telegram, telex, fax, telephone or any other electronic means, they must be confirmed by a letter dispatched before the expiry of the time limit prescribed in subsection (3). 

	
	

	
	PART VIII 

COMMON RULES ON PARTICIPATION



	Principles of equality of treatment, transparency and non-discrimination.
	34.  Contracting entities shall treat all economic operators equally and shall act in a transparent and non-discriminatory way.

	
	

	Confidentiality.
	35.-(1)
Contracting entities shall treat any information furnished by the economic operators in the course of any procurement procedure as confidential.

	
	

	
	(2) In the context of the provision of technical specifications to interested economic operators, as well as in the context of their qualification and selection and the award of contracts, contracting entities may impose requirements with a view at protecting the confidential nature of information which they make available.

	
	

	Economic operators.
	36.-(1)  A group or consortium of economic operators may act jointly for the purpose of submitting a tender. Such group shall not be required to assume a specific legal form in order to submit a tender, but may be required to form a legal entity when awarded the contract, to the extent that this change in form is necessary for entering into or for the satisfactory performance of the contract.

	
	

	
	(2)
Candidates or tenderers who, under the law of the member state in which they are established, are entitled to provide the relevant service activity, shall not be rejected solely on the ground that, under the laws of the Republic where the contract is awarded, they are required to be either natural or legal persons:

	
	

	
	Provided that legal persons may be required by the contracting entity to indicate in the tender or the request for participation the names and relevant professional qualifications of the staff to be responsible for the provision of the service.

	
	

	Agreement on Government Procurement.
	37. For the purposes of the award of contracts by contracting entities to economic operators of member states, they shall apply

	
	conditions as favourable as those applied to economic operators of third countries in implementation of the Agreement on Government Procurement.

	
	

	Submission

of tenders.
	38.  Tenders shall be submitted in writing, either in person or by post. The submission of tenders by any other means may be authorised, as long as such means ensures -

	
	

	
	(a)
that each tender contains all the information necessary for its evaluation, 

	
	

	
	(b) 
the maintenance of confidentiality of tenders pending their evaluation,

	
	

	
	(c)
where necessary, for reasons of legal proof, that such tenders are confirmed as soon as possible in writing or by dispatch of a certified copy,

	
	

	
	(d) 
that the tenders are opened after the time limit set for their submission has expired.

	
	

	Common participation 

rules.
	39.-(1) Contracting entities, which use the restricted or the negotiated procedure, to select economic operators to be invited to tender for or to negotiate the contract, shall select economic operators on the basis of objective criteria and rules which they determine and which they make available to economic operators upon request. 

	
	

	
	(2)
The criteria which a contracting entity applies for the exclusion of an economic operator may include the following criteria:

	
	

	
	(a)    
the economic operator is bankrupt or is being wound up or his affairs are being administered by the Court or he has entered into an arrangement with creditors or has suspended business activities;

	
	

	
	(b)      
the economic operator is the subject of proceedings for a declaration of bankruptcy, for an order for compulsong winding  up or administration by the Court or for an arrangement with creditors;

	
	

	
	(c)   

the economic operator has been convicted of an offence concerning his professional activity by a judgment which has the force of res judicata; 

	
	

	
	(d)  

the economic operator has committed an act of professional misconduct in the course of his business of profession;

	
	

	
	(e)     
the economic operator has not fulfilled his obligations relating to the payment of social security contributions in accordance with the laws of the country in which he is established or of the Republic;

	
	

	
	(f)       
the economic operator has not fulfilled his obligations relating to the payment of taxes in accordance with the laws of the Republic;

	
	

	
	(g)      
the economic operator has made false statements or misrepresentations in providing any information required under the provisions of this section and section 40.

	
	

	
	(3)
Without prejudice to the generality of subsection (1) above, the criteria of exclusion may be based on the need of the contracting entity to reduce the number of economic operators selected to tender for or to negotiate the contract to a level which is justified by the characteristics of the award procedure and the resources required to complete it.

	
	

	
	(4)
The contracting entity shall take account of the need to ensure adequate competition in determining the number of persons selected to tender for or to negotiate the contract.

	
	

	Quality assurance certificates.
	40.-(1) If contracting entities require the production of certificates issued by independent bodies for attesting conformity of the service provider to certain quality assurance standards, they shall refer to quality assurance systems based on the relevant CYS EN ISO 9000 Cyprus standards series and certified by bodies conforming to CYS EN 45000 Cyprus standards series:

	
	

	
	Provided that contracting entities shall recognize equivalent certificates from bodies established in the member states: 

	
	

	
	Provided further that they shall also accept other evidence of equivalent quality assurance measures from service providers who have no access to such certificates, or no possibility of obtaining them within the relevant time limits.

	
	

	
	PART IX – QUALIFICATION SYSTEM

	
	

	Qualification system.
	41.-(1) Contracting entities may establish and operate a qualification system of  economic operators which shall at any time secure the right of any economic operator to apply for qualification.

	
	(2)
The system, which may involve different qualification stages, shall operate on the basis of objective criteria and rules to be established by the contracting entity. The contracting entity shall use European standards as a reference, where appropriate. The criteria and rules may be updated as required.

	
	

	
	(3)
The criteria and rules for qualification shall be made available on request to interested economic operators. The updating of these criteria and rules shall be communicated to the interested economic operators.

	
	

	
	(4)
Where a contracting entity considers that the qualification system of certain third entities or bodies meets its requirements, it shall communicate to interested economic operators the names of such third entities or bodies.

	
	

	
	(5)
A contracting entity shall, within reasonable time, inform applicants of its decision in relation to the qualification system and, if the decision takes longer than 6 months from the submission of an application, the contracting entity shall inform the applicant, within 2 months of the submission of the application, of the reasons justifying a longer period and of the date by which its application will be accepted or refused.

	
	

	
	(6)
In reaching its decision as to qualification or in updating the criteria and rules, a contracting entity may not -

	
	

	
	(a)
impose conditions of an administrative, technical or financial nature on some economic operators which are not imposed on others,

	
	

	
	(b)
require tests or proof which duplicate objective evidence already available.

	
	

	
	(7)
Contracting entities shall inform applicants whose application is refused of its decision and of the reasons for refusal, such reasons shall be based on the criteria referred to in subsection (2).

	
	

	
	(8)
The contracting entity shall keep a written record of the economic operators selected and may divide it into categories, according to the type of contract for which the qualification is valid.

	
	

	
	(9)
Contracting entities may bring the qualification of an economic operator to an end only for reasons based on the criteria referred to in subsection (2). Contracting entities shall, in advance, notify in writing, the economic operator of their intention to bring qualification to an end, together with the reason or reasons justifying the proposed action.

	
	

	Schedule VII.


	(10) The qualification system shall be the subject of a notice drawn up in accordance with the format indicated in Schedule VII and published in the Official Journal of the European Union, indicating the purpose of such system and the availability of the rules concerning its operation. Where the duration of the system is greater than 3 years, the notice shall be published annually and where the system is of a shorter duration, an initial notice shall suffice.

	
	

	
	PART X -  AWARD OF CONTRACTS

	
	

	Award criteria.
	42.-(1)  Contracting entities shall award contracts on the basis of  the following criteria:

	
	(a)
either the lowest price only;

	
	

	
	(b)
or the most economically advantageous tender, in which case the criteria shall vary in relation to the contract in question and shall include the price, the delivery date, period of completion, running costs, cost-effectiveness, quality, aesthetic and functional characteristics, technical merit, after-sales service and technical assistance, commitments with regard to spare parts and security of supplies:

	
	

	
	     Provided that in respect of service contracts such criteria shall be applicable subject to the laws or administration acts in force in the Republic concerning the remuneration of certain services.

	
	

	
	(2) Where the contract is to be awarded to the most economically advantageous tender, the contracting entity shall specify in the contract documents or in the contract notice the award criteria which it intends to apply, where possible in descending order of importance.

	
	

	Abnormally low tenders.
	43.-(1) If, for any contract, tenders appear to be abnormally low in relation to the products, service or works being the subject of the contract, the contracting entity shall, within such time as the contracting entity deems reasonable,  before rejecting such tenders, request  to be provided in writing of any explanation of the offer or of those parts which it considers as contributory to the offer being abnormally low.

	
	

	
	(2)
In considering the explanation given, the contracting entity may take into account explanations, which justify the offer on objective grounds, including the economics of the manufacturing process or the economy of the production method, or the technical solutions chosen, or the exceptionally favourable conditions available to the tenderer for the execution of the contract, or the originality of the product or the work proposed by the tenderer.

	
	

	
	(3) Contracting entities may not reject tenders which are abnormally low owing to the receipt of state aid, unless they have consulted the tenderer and  the tenderer has been unable to prove that the state aid in question has been notified to the Commission pursuant to paragraph (3) of Article 88 of the Treaty or has received the Commission's approval. Contracting entities which reject a tender under the above circumstances shall inform the Commission thereof, through the Competent Authority.

	
	

	Duty to provide information.
	44.-(1)  The contracting entities carrying out one of the activities referred to in section 4(a)(ii), (b)(ii) and (c)(ii) shall inform participating economic operators of decisions on contract awards promptly and, upon request, in writing.

	
	

	
	(2) The contracting entities carrying out one of the activities referred to in section 4(a)(ii), (b)(ii) and (c)(ii) shall, promptly after the date of receiving a written request, inform any eliminated candidate or tenderer of the reasons for the rejection of his application or tender, and any tenderer who has submitted an admissible tender of the characteristics and relative advantages of the successful tender as well as the name of the successful tenderer: 

	
	

	
	Provided that contracting entities may decide that certain information relating to the contract award may be withheld if the release of such information would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private, or of the enterprise to which the contract has been awarded, or might prejudice fair competition between economic operators. 

	
	

	Report.
	45.-(1) Contracting entities shall keep appropriate information on each contract which shall be sufficient to permit them at a later date to justify decisions taken in connection with-

	
	

	
	(a)
the qualification and selection of economic operators and award of contracts;

	
	

	
	(b)
recourse to derogations from the use of european specifications in accordance with section 20;

	
	

	
	(c)
use of procedures without prior call for competition in accordance with  section 27;

	
	

	
	(d)
non-application of the provisions of sections 18, 20, 21, 23, 24 to 33 in accordance with the derogations provided for in this Law.

	
	

	
	(2)
The information shall be kept for at least 4 years from the date of award of the contract so that the contracting entity is able, during that period, to supply the necessary information to the Commission, through the Competent Authority, if the latter so requests.

	
	

	
	

	
	

	
	PART XI – THIRD COUNTRIES 

	
	

	Tenders comprising products originating in third countries.
	46.-(1) Without prejudice to the obligations of the Community and the member states in respect of third countries, this section shall apply to tenders comprising products originating in third countries with which the Community has not concluded, multilaterally or bilaterally, an agreement ensuring comparable and effective access for Community undertakings to the markets of those third countries. 

	
	

	
	(2)
Any tender made for the award of a supply contract may be rejected where the proportion of the products originating in third countries, the notion of «origin» being determined in accordance with the Community act referred to as "Council Regulation (EEC) No 802/68 of 27 June 1968 on the common definition of the concept of the origin of goods", exceeds 50% of the total value of the products constituting the tender. For the purposes of this section, software used in telecommunications network equipment shall be considered as products.

	
	

	
	(3)
Where two or more tenders are equivalent in the light of the award criteria defined in section 42, preference shall be given to the tenders which may not be rejected pursuant to subsection (2). The prices of these tenders shall be considered equivalent for the purposes of this section, if the price difference does not exceed 3%:

	
	

	
	Provided that a tender shall not be preferred to another pursuant to this subsection where its acceptance would oblige the contracting entity to acquire material having technical characteristics different from those of existing material, resulting in incompatibility or technical difficulties in operation and maintenance or disproportionate costs.

	
	

	
	(4)
For the purposes of this section, those third countries to which the benefit of the provisions of the Community act referred to as "Directive 93/38/EEC of the Council of 14th June 1993 on the coordination of the procurement procedures of entities operating in the sectors of water, energy, transport and telecommunications" has been extended in accordance with subsection (1), shall not be taken into account for determining the proportion referred to in subsection (2) of products originating in third countries.

	
	

	Award of contracts to third countries.
	47. The Competent Authority shall inform the Commission of any general difficulties, either from a legal or a practical point or view, encountered by undertakings in Cyprus in securing the award of service contracts in third countries.

	
	

	
	PART XIII – REVIEW PROCEDURES

	
	

	Review procedure.
	48.  Any person having or having had an interest in obtaining a particular contract and who has been or risks being harmed by an alleged infringement by an act or decision of a contracting entity, may, prior to the conclusion of any such contract, apply for review to the Tenders Review Authority: 

	
	

	
	
Provided that for the purposes of an application for review to the above mentioned Authority, pursuant to this section, the provisions of Part IV of the Award of Public Contracts (Supplies, Works and Services) Law of 2003 shall apply mutatis mutandis: 

	
	

	
	

Provided, further, that nothing in this section shall prejudice the right of any interested person to file an application for judicial review to the Supreme Court of the Republic, instead of applying for review to the Tenders Review Authority.

	
	

	Challenge of decisions by the Tenders Review Authority.
	49.  The decisions of the Tenders Review Authority, may be challenged before the Supreme Court of the Republic under Article 146 of the Constitution.

	
	

	Communication of information to the Commission.
	50.-(1) The Competent Authority shall communicate annually to the Commission, prior to 1st March, information on the operation of the review procedures during the preceding calendar year.

	
	

	
	     (2) The contracting entities shall communicate to the Competent Authority all the information which is necessary for keeping the Commission informed, as such information is determined by the Commission in consultation with the Advisory Committee for Public Contracts and is made known to the Competent Authority by means of a circular.

	
	

	
	PART XIII – ATTESTATION, CORRECTIVE MECHANISM

AND CONCILIATION

	
	

	Attestation.
	51.-(1) Contracting entities may require from time to time to have recourse to an attestation system of the contract award procedures which fall within the ambit of this Law, as well as their practices, so as to obtain an attestation that, at the time of the attestation, they comply with the relevant law.

	
	

	
	     (2)  The attestation referred to in subsection (1) may only be carried out by certification entities which have been accredited by the Cyprus Organisation for Quality Promotion or by an accreditation organisation of a member state to carry out certifications pursuant to the Cyprus standard CYS EN 45503 or the european standard EN 45503, respectively.

	
	

	
	     (3)(a) Attestors shall report to the contracting entities, in writing, on the result of their examination.  They shall satisfy themselves, prior to delivering to a contracting entity the attestation referred to in subsection (1), that any irregularities identified in the contracting entity’s award procedure and practices have been corrected and measures have been taken to ensure that those irregularities are not repeated.

	
	

	
	(b)
Contracting entities which have obtained an attestation may include the following statement in notice published in the Official Journal of the European Union pursuant to sections 29 to 31:

	
	

	
	
“The contracting entity has obtained an attestation in accordance with Council Directive 92/13/EEC that, on ……., its contract award procedures and practices were in conformity with Community law and the national rules implementing that law.”.

	
	

	Corrective mechanism.
	52.-(1)  When, prior to the contract being concluded, the Commission considers that a clear and manifest infringement of the relevant Community provisions has been committed and requests its correction by appropriate means, notifying the Competent Authority and the contracting entities of the reasons which have led it to conclude that such infringement has been committed, the Competent Authority shall communicate to the Commission within 30 days of receipt of such notification the following: 

	
	
	

	
	
	(a)
a confirmation that the infringement has been corrected; or

	
	
	

	
	
	(b)
a reasoned submission as to why no correction has been made; or

	
	
	

	
	
	(c)
a notice to the effect that the contract award procedure has been suspended either by the contracting entity on its own initiative or on the basis of filing a judicial review pursuant to section 48.

	
	

	
	     (2)  The contracting entities shall, within 15 days a request of by the Competent Authority to furnish it with the information referred to in subsection (1), send to the Commission all the information which is relevant to the alleged infringement of the Community provisions.

	
	

	
	     (3) The reasoned submission within the meaning of paragraph (b) of subsection (1) may, inter alia, be made on the basis of the fact that there has been filed a judicial review pursuant to Article 146 of the Constitution or that an application for review pursuant to section 48 of this Law has been made.  In such case, the Competent Authority shall inform the Commission about the outcome of such review procedures, as soon as that is known.

	
	

	
	     (4)  In case notice is given, in accordance with paragraph (c) of subsection (1), of the fact that a contract award procedure has been suspended, the Competent Authority shall notify the Commission of such suspension or of the commencement of a new contract award procedure, which relates, in whole or in part, to the previous procedure.  Such notification shall confirm that the alleged infringement has been corrected or it shall contain a reasoned submission as to why no corrective measure has been taken.

	
	

	Conciliation.
	53.-(1)  Any person having or having had an interest in obtaining a particular contract and who, in relation to the procedure for the award of that contract, considers that he has been, or risks being, harmed by an illegal infringement of the applicable law, may request the application of the conciliation procedure provided for in articles 10 and 11 of the Community Act referred to as “Directive 92/13/EEC of Council of 25th February 1992 coordinating the laws, regulations and administrative provisions relating to the application of Community rules on the procurement procedures of entities operating in the water, energy, transport and telecommunications sectors.”.

	
	

	
	     (2) The request referred to in subsection (1), shall be addressed in writing to the Commission or the Competent Authority.  If the request is addressed to the Competent Authority, the latter shall forward the request to the Commission as soon as possible.

	
	

	
	     (3)  The measures taken pursuant to this section shall be without prejudice to the right of the person requesting the conciliation procedure, the rights of the contracting entity or the rights of any other person.

	
	

	
	PART XIV - OFFENCES

	
	

	Offences.
	54.-(1)  Any person who communicates to any other person any information, written or oral which has come to his knowledge during the course of the performance of his duties or in the execution of any powers conferred under this Law, is guilty of an offence, unless such disclosure is made -

	
	

	
	
	(a)
in relation to the proper performance of his or that other person‘s duties under this Law or on the express direction of the appropriate authority·

	
	
	

	
	
	(b)
in relation to the investigation of any criminal offence or for the purpose of any proceeding before any Court.

	
	
	

	
	     (2)  Any person other than a person referred to in subsection (1) who without lawful authority communicates or obtains any information related to a procedure for the award of a contract, is guilty of an offence.

	
	

	
	     (3)  Any person who without lawful authority either himself or through any other or on behalf of any other person seeks or attempts -

	
	
	

	
	
	(a)
to obtain or extract  from any person referred to in subsection (1) any information which ought not to be disclosed or communicated in accordance with the provisions therein; or

	
	
	

	
	
	(b)
to influence the judgement or decision, final or otherwise, of any authority, body or committee, or a member thereof, or any person or official, in the exercise of their duties and powers conferred under this Law in relation to any procedure, examination, clarification, assessment, evaluation, or anything done related to a procedure for the award of a contract is guilty of an offence.

	
	

	
	     (4)  A person who is guilty of an offence under any one of subsections (1), (2) and (3) shall be liable, in case of conviction, to imprisonment for a period not exceeding 2 years or to a fine not exceeding 2.000 pounds or to both such sentences.

	
	

	
	     (5) No criminal prosecution for an offence by virtue of this section shall be exercised, except only with the consent of the Attorney-General of the Republic.

	
	

	
	PART XIV - FINAL PROVISIONS

	Statistical report.
	55.-(1)  Contracting entities shall, through the Competent Authority communicate to the Commission each year a statistical report concerning the total value, subdivided by member state and each category of activity to which section 4 refers, of the contracts awarded below the thresholds defined in section 11 which would, if they were not below the thresholds, be covered by this Law.

	
	

	
	(2)
With respect to the activities to which section 4(a)(i)(a)(ii), (b)(ii) and (c)(ii) refers, contracting entities shall, through the Competent Authority, by 31 October 1997 at the latest for the preceding year and thereafter by 31 October of each year, communicate to the Commission a statistical report on the contracts awarded. Such report shall contain all the information necessary for assessing the correct implementation of the Government Procurement Agreement:

	
	

	Schedule III,

Part A.
	          Provided that the information required under this subsection shall not include information concerning contracts for the services referred to in category 8 of Part A of Schedule III, telecommunications  services  referred   to  in  category  5,  under 

	Schedule III,

Part B.
	CPC references 7524, 7525 and 7526, or the services referred to in Part B of Schedule III.

	
	

	Powers of the Competent Authority.
	56. The Competent Authority has the following powers:

	
	

	
	(a)   
to carry out checks upon the contracting entities with a view at securing compliance with the provisions of this Law and the Regulations issued thereunder;

	
	

	
	(b)    to issue circulars for the better application of this Law and to notify the contracting entities of the notices issued by the Commission;

	
	

	
	(c) 
to compile and submit the necessary statistical information to the Commission at such times as prescribed by this Law.

	
	

	Regulations.
	57.-(1)
The Council of Ministers may make Regulations to be published in the Official Gazette of the Republic for prescribing anything which, under the provisions of this Law, is required or permitted to be prescribed and for the better carrying into effect of the provisions of this Law.

	
	

	
	(2)
Without prejudice to the generality of subsection (1), any such Regulations may provide for all or any of the following matters:

	
	

	
	(a)
for regulating the procedures prescribed therein;

	
	

	
	(b)
the particular terms of participation and any other formality necessary for the appraisal of the minimum standards and financial standing and technical capacity required of the economic operators;

	
	

	
	(c)
the conditions relating to the payment of deposits and guarantees required, the amount, the guarantors, the beneficiary and any other matter related thereto;

	
	

	
	(d)
the responsibilities of the economic operators submitting proposals and being awarded contracts;

	
	

	
	(e)
the procedure of preparation and approval of specifications and terms of contracts and the supervision of their execution;

	
	

	
	(f)
the composition, selection and appointment of members of the contracting entities responsible for the evaluation and award of contracts;

	
	

	
	(g)
the monetary and other sanctions to be imposed on economic operators who fail in their responsibilities and or to perform the obligations they have undertaken.

	
	

	Internal procedures.
	58. The contacting entities may prescribe, by regulations to be approved by the Council of Ministers, their internal procedures in respect of any matters required or permitted to be prescribed.

	
	

	Saving.
	59.  Nothing in this Law shall affect the validity of anything validly done prior to the coming into force of this Law and every such act or thing done shall be deemed to have been exercised or done under the provisions of this Law.  Any outstanding procedure for the award of a contract which commenced but was not concluded at the date of the coming into force of this Law, shall be concluded, so far as possible, subject to the provisions of this Law:

	
	

	
	Provided that no economic operator shall be adversely prejudiced or deprived of any legal right which he had, in respect of any procedure still outstanding, prior to the coming into force of this Law.

	
	

	Orders 

Schedules I 

to IX.
	60.  The Competent Authority may, by order, to be published in the Gazette, amend Schedules I to IX of this Law.

	
	

	Commencement.
	61.-(1) This Law shall come into force by a decision of the Council of Ministers to be published in the Official Gazette of the Republic.

	
	

	
	(2) The Council of Ministers may prescribe different dates for the coming into force of the different sections of this law.

	
	

	Repeal.

29(I) of 2002

…… of 2003.
	62. The Coordination of Public Procurement Procedures of Entities Operating in the Water, Energy, Transport and Telecommunications Sectors Law of 2002 to 2003 shall, upon the coming into force of this Law, be repealed. 


