UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

W LLI AM KRENNERI CH,

Plaintiff

v G vil No. 95-352-P-C

| NHABI TANTS OF THE TOWN OF

BRI STOL, TOMN OF BRI STOL PARKS
AND RECREATI ON DEPARTMENT,

BRI STOL PARKS AND RECREATI ON
COW SSI ON, SHI RLEY GEYER,
JOHN ALLAN, AND NANCY
JOHANSON,

Def endant s

GENE CARTER, Chief Judge

VEMORANDUM COF DECI SI ON AND ORDER GRANTI NG | N PART
AND DENYI NG | N PART DEFENDANTS MOTI ON FOR SUWMVARY JUDGVENT

The Court now has before it Defendants | nhabitants of the
Town of Bristol, Town of Bristol Parks and Recreation, Bristol
Par ks and Recreation Conm ssion, Shirley Geyer, John Allan, and
Nancy Johanson’s Mdtion for Summary Judgnent (Docket No. 4).
Plaintiff WIliam Krennerich has alleged clains for violation of
the Anericans with Disabilities Act ("ADA"), 42 U. S.C. § 12111 et
seqg. (Count 1), his federal Cvil R ghts, 42 U S.C. § 1983 (Count
1), and enotional distress. Defendants nove for summary
judgnment on all counts of Plaintiff’'s Conplaint. For reasons
that will be explained bel ow, Defendants’ Motion for Sunmary

Judgnent will be granted in part and denied in part.



| . UNDI SPUTED FACTS

In May 1992 the Bristol Parks and Recreation Conmm ssion
hired M. Krennerich as the Park Manager. Affidavit of John
Allan f 2; Affidavit of WIliamKrennerich § 2. The Park Manager
oversees the operations of the Town’s five parks: Pemaqui d Point
Li ght house; Permaqui d Beach Park; the swimm ng hole at Bristol
MI1ls; Rock School House; and the Public Facility for boat
| aunching at Round Pond.* Allan Aff. § 1. M. Krennerich was
the first full-tinme, year-round Park Manager and, as such,
Krennerich was the only full-tinme, year-round enployee for the
Bristol Park Comm ssion. Allan Aff. § 5; Krennerich Aff. 1 2,
4. The Park Manager’s duties vary with the tine of year. From
Menorial Day until Labor Day the Park Manager’s duties include:
supervising eight to ten seasonal enployees; raking the beaches
each norni ng; overseeing and participating in nowi ng of |awns,
| andscapi ng; repairing and maintaining the buildings, fences and
decks. Krennerich Deposition Ex. 1. |Imediately after the parks
close in the fall and just prior to opening the parks in the
spring, the Park Manager has additional duties such as storing
and replacing picnic tables and trash receptacles. Krennerich
Dep. at 30-31; Krennerich Dep. Ex. 1. Al of these activities
I nvol ve physical exertion. After the parks closed each Fall,

Krennerich was responsi ble for checking each facility on a

'The operating budget of the Bristol Parks Conmission is
approxi mately $100, 000, which is raised through the paynent of
seasonal passes and entrance fees to the five park sites. Allan
Aff. 8.



regul ar basis for damage or potential problens. Krennerich Dep.
Ex. 1.

In Decenber 1993 M. Krennerich was injured when he lifted a
conpressor wei ghi ng approxi mately 200 pounds onto a truck.
Krennerich Dep. at 26; Krennerich Aff. § 7. Imediately
thereafter, he experienced an "excruciating sharp pain" in his
back and down his hip and |l eg. Krennerich Dep. at 26. On
February 28, 1994, M. Krennerich was exam ned by Dr. Richard
Phel ps. Krennerich Dep. at 38. M. Krennerich informed John
Al'lan,? the Bristol Parks Conmi ssioner, of his condition the sane
day. Krennerich Dep. at 39; Allan Dep. at 18. M. Krennerich’'s
pay was stopped on March 4, 1994, and the notation "final" was
made on his timecard.® Krennerich Aff. { 8.

On March 8, 1994, Krennerich attended a neeting of the
Comm ssion. Krennerich Aff. § 9. The events that transpired at
the neeting are in dispute. The next day, March 9, 1994, M.
Krennerich sent a letter to the Park Conm ssion stating that he
had a "multil evel degenerative disk disease."” and that he

"[coul d] not continue at ny job or any work which woul d consi st

’Shirl ey Geyer and Nancy Johanson were the other two menbers
of the Bristol Parks Comm ssion at the tinme the events of this
case took pl ace.

®The Court notes that the record does not include a copy of
the timecard. In addition, although M. Krennerich testified
that he filed for and received veteran’'s disability and soci al
security benefits after he stopped working for the Park
Conmmi ssion, Krennerich Dep. at 58-59, there is no evidence in the
record when either of those events occurred. Evidence of the
dates of those events may assist the trier of fact in making a
determ nation of when M. Krennerich's enpl oynent ceased.
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of bending, twsting, lifting, using vibrating tools or riding
any equi pnent which woul d cause vibration."” Krennerich Dep. Ex.
2; Krennerich Aff. § 17. M. Krennerich sent an additional

| etter on March 10, 1994, to the Conmm ssion stating that he
wanted a letter "saying due to ny present condition |I'’munable to
do what is expected of nme and ny duties with the Parks. | know
can’t anynore and | understand the situation as it stands.”

Krennerich Dep. Ex. 4.

[1. DI SCUSSI ON

The Court of Appeals for the First Crcuit has recently
expl ai ned once agai n the workings and purposes of the summary
j udgnent procedure:

Summary judgnment has a special niche in
civil litigation. 1Its "role is to pierce the
boi | erpl ate of the pleadings and assay the
parties' proof in order to determ ne whether
trial is actually required.” Wnne v. Tufts
Univ. Sch. of Med., 976 F.2d 791, 794 (1st
Cr. 1992), cert. denied, 113 S. C. 1845
(1993). The device allows courts and
litigants to avoid full-blow trials in
unwi nnabl e cases, thus conserving the
parties' tinme and noney, and permtting
courts to husband scarce judicial resources.

A court may grant summary judgnent "if
t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of l[aw "
Fed. R Cv. P. 56(c).

Once a properly docunented notion has

engaged the gears of Rule 56, the party to
whom the notion is directed can shut down the
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machi nery only by showing that a trialworthy
I ssue exists. See National Anusenents [V.
Town of Dedham, 43 F.3d [731,] 735 [(1st
Cr. 1995)]. As to issues on which the
sumrary judgnent target bears the ultimte
burden of proof, [he] cannot rely on an
absence of conpetent evidence, but nust
affirmatively point to specific facts that
denmonstrate the existence of an authentic

di spute. See Garside [v. Osco Drug. Inc.],
895 F.2d [46,] 48 [(1st. GCir. 1990)]. Not
every factual dispute is sufficient to thwart
sumrary judgnent; the contested fact nust be
"material” and the dispute over it nust be
"genuine." In this regard, "material" neans
that a contested fact has the potential to
change the outconme of the suit under the
governing law if the dispute over it is

resol ved favorably to the nonnovant. See
[United States v.] One Parcel [of Real
Property with Buildings], 960 F.2d [200,] 204
[(1st Cr. 1992)]. By like token, "genuine"
means that "the evidence about the fact is
such that a reasonable jury could resolve the
point in favor of the nonnoving party

. N e

When all is said and done, the trial
court nmust "view the entire record in the
| i ght nost hospitable to the party opposing
sumrary judgnent, indulging all reasonable
inferences in that party's favor," Giggs-
Ryan [v. Smith], 904 F.2d [112,] 115 [(1st
Cr. 1990)], but paying no heed to
"conclusory all egations, inprobable
i nferences, [or] unsupported specul ation,"
Medi na- Munoz [v. R J. Reynolds Tobacco Co.],
896 F.2d [5,] 8 [(1st Cir. 1990)]. |If no
genui ne issue of material fact energes, then
the notion for sunmary judgnent may be
gr ant ed.

. . . [Tl he summary judgnent standard
requires the trial court to make an
essentially legal determ nation rather than
to engage in differential factfinding .

McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 314-15 (1st

Gir. 1995).



A. Anericans with Disabilities Act (Count 1)

The ADA provides that "no covered entity shall discrimnate
against a qualified individual wth a disability because of the
disability of such individual in regard to job application
procedures, the hiring, advancenent, or discharge of enpl oyees,
enpl oyee conpensation, job training, and other terns, conditions
and privileges of enploynent."” 42 U S.C. § 12112(a). To sustain
a claimunder the ADA, a plaintiff nust establish:

(1) [T]hat he is a disabled person within the nmeaning

of the Act; (2) that [he is qualified, that is,] with

or wi thout reasonabl e accommpdation he is able to

performthe essential functions of his job; and (3)

that the enpl oyer discharged himin whole or in part

because of his disability.

Katz v. Gty Metal Co., Inc., 87 F.3d 26, 30 (1st GCr. 1996). As

to the first elenment of the ADA inquiry, there is no disagreenent
regarding M. Krennerich's disability.* Regarding the third

el enment of a successful ADA claim there is an issue of fact
which the Court addresses infra section I1.B.1. Neverthel ess,
the Court will grant Defendants Mtion for Summary Judgnent
because it concludes that Plaintiff is unable to satisfy the

second el enent of the ADA inquiry.

1. Qualified Enpl oyee

Def endants contend that M. Krennerich is not a "qualified

*The term ' disability' means, with respect to an
i ndi vidual: (1) a physical or nmental inpairnent that
substantially limts one or nore of the nagjor life activities of
such individual; (2) a record of such inpairnent; or (3) being
regarded as having such an inpairnment."” 42 U S. C § 12102(2).

6



I ndi vidual with a disability" because he is unable to performthe
essential functions of the job and no reasonabl e accommodati on
would permt himto performthose functions. Mdtion for Sunmary
Judgnent by Town of Bristol Defendants (Docket No. 4) at 6.
Plaintiff responds that he is capable of perform ng as the Park
Manager if reasonable accommodation is nmade for his disability by
t he Town.

An enployee is "qualified" if he satisfies "the requisite
skill, experience, education and other job-rel ated requirenents”
of the enploynment position.” 29 CF.R 8§ 1630.2(m. The ADA
requires that in order for soneone to be considered a "qualified
I ndi vidual with a disability,” he nust be able to performthe
"essential functions" of the job. 42 U S C § 12111(8).
Regul ati ons of the Equal Enploynent Qpportunity Conm ssion state
that "essential functions" are "fundanental job duties" and not
"margi nal functions of the position." 29 CF.R 8 1630(n). 1In
determ ni ng whether a function is "essential,” the Court nust
consi der whether the position in question exists to performthat
function, 29 CF.R 8 1630.2(n)(2) (i), whether the enpl oyer has
only a limted nunber of enployees avail abl e anong whom he can
distribute this function, 29 CF.R 8§ 1630.2(n)(2)(ii), and
whet her the enpl oyer believes the function is "essential", 29
CF.R 8 1630.2(n)(3)(i). The Court nust al so consider the
enpl oyee's job description and the consequences of not requiring
the enpl oyee to performthe function. 29 C.F.R
88 1630.2(n)(3)(ii) and (iv).



In the instant case, M. Krennerich has admtted that raking
beaches, repairing and nmai ntaining buil dings, fences, and decks,
now ng | awns, and | andscapi ng were part of his duties as the Park
Manager. Krennerich’'s job description, which he conposed,

I ncl udes the performance of numerous ot her physical activities.
Krennerich Dep. Ex. 1. As M. Krennerich explains in his Mrch
9, 1994, letter to the Park Conm ssion:

| had to open up Parks which consisted of lifting and

novi ng picnic tables, trash can hol ders (wooden w 90

| b. concrete blocks in base), |adder work w tw sting

and bendi ng on | adder, renoving dead trees, water

soaked |l ogs from beach area. In Fall | had work

projects which consisted of building 100" pressure

treated fence, also building handi capped deck w 40" 4'

wide ramp. In building these projects | had to lift

and carry 16" 4x4 beans, 12'-14" 2x10 boards. | also

had to nove large rocks (lifting or pushing)[.]

Krennerich Dep. Ex. 2. M. Krennerich further notes that at
times as Park Manager he had to "stand and sit for eight hours a
day selling tickets, and drive a tractor for two to four hours
each norning, all of which caused him"great pain[]." Krennerich
Dep. Ex. 2.

Krennerich di sputes Defendants' statenent of material fact
which outlines his job duties, claimng that his only duties are
oversi ght of other enployees from May until Septenber and
checking on the parks for damage, or potentially danmagi ng
conditions, from Septenber until May. Plaintiff’s Statement of
Undi sputed Material Facts in OCpposition to Mdtion for Summary
Judgnent (Docket No. 10) § 9. Although Krennerich clains

ot herwi se, the record is clear, |eaving no genuine issue of fact



that his "essential" duties as Park Manager include physical
conponents which he is no longer able to perform Specifically
with regard to his job duties from Septenber until My, it is
undi sputed in the record that Krennerich's inability to perform
tasks which require even the nodest anmount of physical exertion
renders it inpossible for himpersonally to tend to danaged park
property or a potentially damagi ng condition. Since the Park
Manager is the only year-round park enpl oyee, no other enployee
Is even available to assist with this function. By his own

adm ssion, Krennerich is unable to performany work which woul d
consi st of bending, twisting, lifting, use of vibrating tools or
riding any equi pnent which would cause vibration. Krennerich
Dep. Ex. 2; Krennerich Aff. § 17. Al of these novenents or
activities are necessary to performthe essential functions of
the Park Manager position from May until Septenber. Thus, the
Court concludes that M. Krennerich is not "qualified" wthout a

r easonabl e accommodati on.

2. Reasonabl e Accommpbdati on

Under the ADA, it is unlawful for an enpl oyer not to make
"reasonabl e accommodati ons to the known physical or nental
limtations of an otherwi se qualified individual with a
disability" unless he can denonstrate that the accommodati on
woul d be an "undue hardship on the operation of the business."
42 U.S. C. 8§ 12112(b)(5). Krennerich contends that he could

performhis job with reasonabl e accommobdati ons fromthe Park
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Comm ssion. Krennerich suggests that he could continue to do his
job if the Park Conm ssion would hire soneone on an hourly basis
to do the physical aspects of his job. Defendants respond that
in order to accommodate M. Krennerich, the Park Comm ssion would
need to hire an additional enployee to performthe physical tasks
whi ch woul d ot herwi se be perforned by the Park Manager and t hat
doing so woul d change the essential functions of the Park
Manager’s job.® Allan Aff. § 3, 6.

In order to accomobdate an enpl oyee, the | aw does not
requi re an enpl oyer to change the essential functions of the job.

See Glbert v. Frank, 949 F.2d 637, 644 (2d Cir. 1991); Plourde

v. Scott Paper Co., 552 A 2d 1257, 1262 (Me. 1989); 29 C.F.R pt.

1630 App. 8 1630.2(0). Courts that have considered this issue
have held that an enployer is not "required to assign existing
enpl oyees or hire new enpl oyees to performcertain functions or
duties of a disabled enployee’'s job which the enpl oyee cannot

performby virtue of his disability." Glbert v. Frank, 949 F. 2d

at 644 (holding that an enpl oyee’s request that enployer assign

Al t hough the parties agree that it woul d be necessary to
hire an individual to performthe physical tasks which M.
Krennerich is unable to perform they disagree nmarkedly over how
many hours an individual would be needed to assist M. Krennerich
and the cost of such assistance to the Park Conm ssion. M.
Krennerich all eges that an hourly enpl oyee coul d provide
sufficient assistance for approxi mately $2,000-$3, 000. Krennerich
Aff. 9 16; Plaintiff's Menorandumin Qpposition to Motion for
Summary Judgnent. On the other hand, John Allan estimates that
an additional full-tinme enpl oyee woul d be necessary at a cost of
$25,000. Allan Aff. 1 7. This would be a 25% i ncrease in the
Par k Comm ssion's current operating budget. Allan Aff. { 10.
The Court concludes that this factual dispute is not material to
the outcone of Plaintiff's ADA claim
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co-workers to assist himin physically demandi ng aspects of his
j ob which he could no | onger performwas not a request for
reasonabl e accommodati ons since it sought the elimnation of

essentials of his job); Bradley v. University of Texas M D

Cancer CGr., 3 F.3d 922, 925 (5th G r. 1993)(holding that H V-

I nfected surgical technician could not be reasonably accomodat ed
because essential function of being in the operative field would

have had to be elimnated); Treadwell v. Al exander, 707 F.2d 473

(11th Cr. 1983)(hol ding that an accommodati on in the nature of
assigning additional workers froma limted staff to perform
plaintiff’s duties was an undue burden enpl oyer need not

undertake); Reigel v. Keiser Found. Health Plan, 859 F. Supp.

963, 973 (E.D.N. Y. 1994) (di sabl ed physician’s request to
accommodat e her by permanently assigning a physician’s assistant

to work with her was unreasonable); Mauro v. Borgess Medica

Center, 886 F. Supp. 1349, 1354 (WD. Mch. 1995) (hospital not
required to accommodate an HI V-positive operating roomtechnician
by addi ng another person to his surgical teamto assist when the
enpl oyee’s duties infrequently require himto place his hands
upon and into a patient’s surgical incision to provide room and
visibility for the surgeon).

As di scussed above, Krennerich admts that he is unable to
perform "any work whi ch woul d consi st of bending, tw sting,
lifting, using vibrating tools or riding any equi pnent which
woul d cause vibration.”™ Krennerich Dep. Ex. 2; Krennerich Aff.

1 17. Being able to performthese physical novenents is
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essential to the position of Park Manager. Although the parties
di sagree substantially over just how nuch the type of
accommodat i on suggested by M. Krennerich would cost the Park
Conmm ssion, the record shows wi thout dispute that in order to
make an accommodation for M. Krennerich the essential functions
of the job would need to be altered beyond recognition and would
require the Park Comm ssion to hire soneone to substitute for M.
Krennerich. Neither option is contenplated as a reasonabl e

accommodati on under the ADA. See Reigal, 859 F. Supp. at

973(" The | aw does not require an enployer to hire two individuals
to do the tasks ordinarily assigned to one."). M. Krennerich
suggests that accommobdation for his disability could be
acconplished by restricting his duties to supervisory and

adm ni strative functions. Limting his duties to supervision and
adm ni stration could only be acconplished by del egating the
majority of his job duties and ultimately changing the essenti al
functions of the Park Manager position. Mreover, where, as
here, there is only one enpl oyee present to performthe job
function from Septenber until My, delegation sinply is not
possi bl e. Consequently, the Court will grant Defendants’ Mbdtion

for Summary Judgnent on Count |

B. Cvil R ghts (Count I1)

Plaintiff clainms that his civil rights were viol ated because
he was fired without the requisite procedural due process. Under

42 U.S.C. 8 1983, a claimfor relief my be asserted only agai nst
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t hose persons who, "under color of |aw' act to deprive another of
"rights, privileges, or immunities" secured by either the United
States Constitution or federal statutes. 42 U S . C § 1983.
Krennerich has sued both the Town and the individual Park

Conmm ssioners for violation of his civil rights.

1. I ndividual Defendants

The Court of Appeals for the First Crcuit has set forward
the standard to assess liability for governnental officials under
§ 1983 as foll ows:

(1) whether the conduct conplained of was comm tted by
a person acting under the color of state |law, and (2)
whet her this conduct deprived a person of the rights,
privileges or imunities, secured by the Constitution
or laws of the United States. There are two aspects to
this second inquiry: (1) there nust have been a
deprivation of federally protected rights, privileges
or immunities, and (2) the conduct conpl ai ned of nust
have been causally connected to the deprivation.

Qutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 559 (1st Gr.

1989)(citations omtted). Plaintiff contends that he has been
deni ed property w thout due process of law in violation of

8§ 1983. Defendants respond by claimng that Plaintiff did not
have a property interest in his enploynent, that he was not
deprived of his enploynent by the Park Comm ssion, and that even
I f he were deprived of his protected enpl oynent by the Comm ssion
his 8 1983 claimnust fail because he did not avail hinself of
the postdeprivation state |law renmedy. Mtion for Summary
Judgnent by Town of Bristol Defendants at 13-17. The Court will

address each of Defendants’ argunents in turn.
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In a case such as this, in order to state a cogni zabl e cl aim
for a violation of due process pursuant to 42 U S.C A § 1983, a
plaintiff nmust show a deprivation of a constitutionally protected

property or liberty interest. Carey v. Piphus, 435 U S. 247, 259

(1978); Mueller v. Penobscot Valley Hosp., 538 A 2d 294, 300

(Me. 1988). In Maine a property interest in continued enpl oynent
may be established by contract, statute, or by proof of an
obj ectively reasonabl e expectati on of continued enpl oynent.

Mercier v. Town of Fairfield, 628 A 2d 1053, 1055 (Me. 1993)

(citing Hammond v. Tenporary Conpensation Review Bd. , 473 A 2d

1267, 1271 (Me. 1984)). C. develand Bd. of Educ. V.

Louderm |1, 470 U. S. 532, 542 (1985)(state | aw determ nes whet her

a property interest exists). |If a personis hired for a
governnent position which is clearly termnable at the will of
his superiors, the enpl oyee does not have a property interest in
the position. Thus, a public enployee has no property interest
sufficient to invoke the Fourteenth Anmendnent's due process

guar ant ees unl ess the applicable statute or enpl oynent contract
requi res that enploynent nmay be term nated only on a show ng of

"cause." See Board of Regents v. Roth, 408 U S. 564, 578 (1972);

Arnett v. Kennedy, 416 U. S. 134, 167 n.2 (1974).

Def endants argue that Plaintiff is nmerely an at w ||
enpl oyee of the Parks Comm ssion and, thus, is not entitled to
the protections of due process. Mtion for Summary Judgnent by
Town of Bristol Defendants at 14. Specifically, Defendants

recite the statute authorizing the appoi nt ment of nunici pal
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officials and providing that those officials nay be renoved only
for cause. Because the position of Park Manager is not required
by the statute, Defendants argue, by negative inference, that
Krennerich is not entitled to just-cause protection. See 30-A
MR S. A 8§ 2601. Although Defendants may be correct that no
statutory just-cause protection is afforded, it does not
necessarily follow that Plaintiff is not entitled to such
protection. Krennerich's affidavit states that in the fall of
1992, his contract was renegotiated, changing the Park Manager
position to year-round enploynent. Krennerich Aff. § 4.
Krennerich's affidavit also states: "At that tine | was hired ...
Wi th the understanding that they wanted nme to stay indefinitely
and that ny job was expected to continue indefinitely. M

di scussions were primarily with then Comm ssi oner Robert Spade.
It was agreed that | would be reviewed annually and term nated
only for cause." Krennerich Aff. § 4. Defendants do not present
any evidence to refute Krennerich’s claimon this point.
Therefore, on this record, the Court finds that Krennerich had a
reasonabl e expectation of continued enploynent, and with that

expectation a protected property interest. See Perry v.

Si nder mann, 408 U. S. 593, 601 (1972) (the absence of a fornal

contract does not bar a professor fromasserting he had tenure by
nmut ual under st andi ng) .

Once it has been determ ned that the due process cl ause
applies, the remaining question is, "Wat process is due?".

Morrissey v. Brewer, 408 U S. 471, 481 (1972). In this regard
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the United States Suprene Court has generally held that due
process requires sone kind of a hearing before a governnent

deprives a person of property. See, e.qg., Loudermll, 470 U S

at 542. Krennerich does not pinpoint exactly what day he
bel i eves he was term nated, however, the thrust of his argunent

I ndi cates that he thinks he was term nated at the very | atest by
his check on March 4 noting "final." Defendants contend that
Krennerich resigned by his March 9 an 10 letters to the Park
Comm ssion. The record is rather confusing regarding the events
whi ch transpired and the associ ated conversations of the
parties.® On this record, the Court nust conclude that there are
| ssues of fact regardi ng whet her Krennerich was term nated or he
resi gned and when that event finally concluded his enpl oynent
with the Town.

Al ternatively, Defendants contend even if M. Krennerich has
been deprived of his protected enpl oynent by the Comm ssion, he
was afforded sufficient notice and opportunity to be heard prior
to the deprivation to satisfy procedural due process. Motion for
Summary Judgnment by Town of Bristol Defendants at 13-17. As
di scussed above, it is quite unclear exactly how the events from
February 28 through March 10 unfol ded. Therefore, a genuine

I ssue of material fact exists on this point as well.

®The record does not reveal how and when either M.
Krennerich becane aware he was term nated or how and when the
Par k Conmmi ssioners received notice of M. Krennerich's
resignation. It is also unclear why M. Krennerich would wite a
resignation type letter, Iike the March 9 and 10 letters, if, as
he al | eges, he had al ready been term nat ed.
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Def endants al so argue, in the alternative, that Plaintiff’s
§ 1983 claimnust fail because M. Krennerich did not avail
hi nsel f of the postdeprivation state |law renedy. Specifically,
Def endants state that the Law Court has held that a "governnent al
enpl oyee whose enpl oynent has been termnated is entitled to seek
redress pursuant to Maine Rule of Cvil Procedure 80B." Mbdtion
for Summary Judgnent by Town of Bristol Defendants at 15-16.
Inmplicit in Defendants argunent is that M. Krennerich was
term nated and that he was afforded no preterm nati on process.
Wth these assunptions in mnd, the Court neverthel ess finds that
Def endants m sunderstand the applicabl e procedural due process
case | aw

"When a deprivation of a property interest is occasioned by

random and unaut hori zed conduct by state officials ... the

[ Suprene] Court has repeatedly enphasized that the due process
inquiry is limted to the issue of the adequacy of

post deprivation renmedi es provided by the state.” Lowe v. Scott,

959 F.2d 323 (1st Cir. 1992)(enphasis added)(citing Zinernon v.

Burch, 494 U.S. 113, 128-130 (1990)). Through its cases the
Court has attenpted to define the types of conduct which are

"random and unaut horized." In Parratt v. Taylor, 451 U S. 527

(1981), the Court was faced wwth a claimby a prisoner who

al l eged that the negligent |oss of a "hobby kit" which he had
ordered by mail constituted a deprivation of property w thout due
process. Finding that the prisoner did not have a 8§ 1983 acti on,

the Court stated:
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[ T] he respondent has not alleged a violation of the Due
Process C ause of the Fourteenth Anendnment. Al though
he has been deprived of property under color of state

| aw, the deprivation did not occur as a result of sone
established state procedure. |Indeed, the deprivation
occurred as a result of the unauthorized failure of
agents of the State to follow established state
procedure. There is no contention that the procedures
t hensel ves are inadequate nor is there any contention
that it was practicable for the State to provide a
predeprivation hearing. Mreover, the State of
Nebraska has provi ded respondent with a nmeans by which
he can receive redress for the deprivation. The State
provides a renedy to persons who believe that they have
suffered a tortious loss at the hands of the State.

Id. at 543. Later, in Hudson v. Palner, 468 U S. 517 (1984), the

Court held that the adequacy of state postdeprivation tort
remedi es precluded a 8 1983 action by a prisoner whose property
was intentionally destroyed by a prison guard during a search of
his cell. In both Parratt and Hudson, the val ue of
predeprivati on saf eguards woul d have been negligible in
preventing the kind of deprivation at issue. Thus, the state-
provi ded postdeprivation renedies were sufficient.

Most recently, however, in Zinernon v. Burch, 494 U S. at

128-130, the Court held that the plaintiff's § 1983 cl ai m was

vi abl e since Florida could have adopted procedures that would
have ensured that hospital officials conducted an appropriate
exam nation of patients’ conpetency prior to either voluntary or
I nvoluntary admi ssion. In Zinernon, the plaintiff brought a
claimfor deprivation of liberty w thout due process against
menbers of the Florida State Hospital who admitted himto the
hospital as a voluntary nental patient. [d. at 115. It was

alleged that at the tine of his adm ssion, the plaintiff was in

18



no condition to have executed fornms indicating that he was
requesting voluntary adm ssion. The plaintiff argued that his
right to procedural due process was viol ated because the

I nvol untary placenent procedure was not followed by the hospital.
Id. at 118-124. The state responded by arguing that the
plaintiff failed to state a clai munder 8 1983 because its
conduct was random and unaut hori zed.

Finding the rule of Parratt and Hudson equally applicable to
clainms involving deprivations of liberty and property, id. at
131-32, the Zinernon Court held that predictable deprivations
which flow from authorized conduct of state actors are
conpensabl e under § 1983. The Zinernon Court dism ssed the
state's contention that it could not have been prevented from
maki ng random and unaut hori zed errors during the adm ssion of
nmental patients. |Instead, the Court found that the hospital
coul d have perforned an exam nation prior to a patient’s
adm ssion to determ ne the appropriate adm ssion status.

Di stinguishing Parratt and Hudson, the Court stated that those

suits "represent a special case of the general Mathews v.

El dridge, [424 U S. 319 (1976)] analysis, in which
postdeprivation tort renmedies are all the process that is due,
sinply because they are the only renedies the State could be
expected to provide." 1d. at 128. 1In reaching its concl usion,
the Court laid out three preconditions to the application of the

Parratt/Hudson doctrine: the alleged deprivation nust truly have

been unpredictabl e or unforeseeabl e; predeprivation procedures
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were ineffective to control the state actor’s conduct; and the
state actor’s conduct was unaut hori zed. Id. at 136-38. In this
case, none of the above criteria are net.

First, it could easily be anticipated that the Town of
Bristol Park Comm ssion would need to term nate soneone at sone
point, and the record indicates that the Park Comm ssioners are
not aware of any procedure, witten or otherwi se, in which the
Town of Bristol has outlined the proper steps to foll ow before an
enpl oyee is term nated. Johanson Dep. at 7; Allan Dep. at 17.
Second, predeprivation procedures could reasonably have been
afforded to M. Krennerich. Moreover, those procedures would be
highly effective to prevent the Park Conmm ssioners fromthe type
of erroneous deprivation alleged here. Finally, the record
I ndi cates that the Park Conm ssioners are authorized to make this
type of enpl oynment decision. Johanson Dep. at 7; Allan Dep. at
13-14. It is this type of predictable deprivation resulting from
aut hori zed governnental conduct that is recognizabl e under
§ 1983. After reviewng the applicable case |Iaw, the Court
concl udes that no anpbunt of postdeprivation process will satisfy
the requirenments of the Due Process O ause where, as is alleged
here, a public enployee, subject to dism ssal only for just
cause, is termnated without oral or witten notice of the
charges agai nst them an explanation of the enployer's evidence,
and an opportunity to present their side of the story prior to

their discharge. See Rivera-Ruiz v. Gonzales-Rivera, 983 F.2d

332, 334 (1st Cir. 1993)("The Due Process Cl ause of the
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Fourteent h Amendnent guarantees public enployees with a property
interest in continued enploynent the right to pre-term nation

hearing." (citing Loudermill, 470 U.S. at 542)); Otega-Rosario

v. Alvarado-Otiz, 917 F.2d at 73. As the Court stated above, it

Is unclear if M. Krennerich was provided with this type of
process prior to the conclusion of his enploynent, but if M.
Krennerich can prove he was term nated he shoul d have been gi ven
some preterm nation process. Accordingly, the Court will deny

t he individual Defendants' Mtion for Sunmary Judgnent on Count

2. Oficial Capacity

Governnental entities are |iable under § 1983 only for
constitutional violations commtted pursuant to a governnental

policy or custom Monell v. Departnent of Social Serv. of the

Cty of New York, 436 U. S. 658, 690 (1978). The Suprene Court

has enphasi zed that a governnental entity may be held |iabl e,
"only where the municipality itself causes the constitutional
violation at issue. Respondeat superior or vicarious liability

will not attach under section 1983." City of Canton v. Harris,

489 U.S. 378, 385 (1989)(citing Mnell, 436 U S. at 694-95).
Thus, Plaintiff nust show that a policy or custom of the
governnental entity caused the unconstitutional harm Santi ago
v. Fenton, 891 F.2d 373, 381 (1st Cr. 1989).

M. Krennerich cannot neet the § 1983 test for nunici pal

liability. Even if the Town of Bristol term nated his enpl oynent
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| nproperly, Krennerich has failed to identify any conduct that
could constitute a custom policy, or practice of the Town of
Bristol which lead to the deprivation himof his enploynent as
the Park Manager. Krennerich nakes two distinct argunents on
this point. First, he asserts that the record supports two

I nstances where a nuni ci pal enpl oyee was term nated w t hout
notice or hearing. Plaintiff’s Menorandumin Qpposition to
Motion for Sunmary Judgnent at 7. The Court assunes that the two
I nstances to which Plaintiff refers are the ones he describes in
his affidavit: "Matthew Nutting and a fenmal e sumrer enpl oyee
whose nane | cannot renenber." Krennerich Aff. 1 19. Both

enpl oyees, Krennerich alleges, were termnated involuntarily

W t hout being given notice or an opportunity for a hearing.
Krennerich Aff. § 19; Allan Dep. at 7. There is no evidence in
the record that those enpl oyees had just-cause protection
entitling themto any due process prior to term nation.
Therefore, these allegations cannot serve as a basis for
muni ci pal policy or customof term nating enployees in violation

of the Fourteenth Anendnent.

Krennerich al so argues, citing Penbaur v. Cty of

G ncinnati, 475 U. S. 469 (1986), that because a policy or custom

can be denonstrated by only a single instance of conduct, his
situation provides a sufficient basis to find the existence of a
muni ci pal policy or custom Al though Penbaur did nmake it clear
that "municipal liability may be inposed for a single decision by

muni ci pal policymakers," liability attaches "only where the
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deci si onmaker possesses final authority to establish nunicipal
policy with respect to the action ordered.” 1d. at 1299. The
nmere fact that an officer had discretionary and final authority
to make the decision in question does not necessarily nean that
he was a "policymaker" with respect to that decision. [|d. at
1300 n.12. Wiile Allan and the other Park Conm ssioners have the
discretionary authority to hire and fire park enpl oyees, Johanson
Dep. at 7; Allan Dep. at 7, there is no evidence in the record to
support the conclusion that any of these individuals are
responsi bl e for establishing the Towmn’ s overall enpl oynent

policy. Plaintiff does not even assert that the Park

Conmm ssioners are the ultinmate policymakers for the Town of
Bristol. Accordingly, the Court will grant Defendant’s Motion
for Summary Judgnent on Plaintiff’s 8§ 1983 cl ai m agai nst the

| nhabi tants of the Town of Bristol, the Town of Bristol Parks and
Recreation Departnent, and the Bristol Parks and Recreation

Comm ssion, leaving only Shirley Geyer, John Allan, and Nancy

Johanson in their individual capacities.

C. Enotional Distress (Count 111)

1. Intentional Infliction of Enotional Distress

Count Il of Krennerich's Conplaint -- although hardly a
nodel of clarity in pleading -- alleges that the discrimnatory
firing caused himsevere enotional distress. The Court wll
assune that Plaintiff intends to state a cause of action for

intentionally and negligently inflicted enotional distress.
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In order to recover for intentional infliction of enotional
distress, Plaintiff nust establish that:

(1) the defendant intentionally or recklessly inflicted
severe enotional distress or was certain or
substantially certain that such distress would result
fromhis conduct, Restatenent (Second) of Torts § 46,
Comment i; (2) the conduct was so "extrene and

out rageous” as to exceed "all possible bounds of
decency" and nust be regarded as "atrocious, and
utterly intolerable in a civilized comunity,"

Rest atenent (Second) of Torts § 46, Comment d; (3) the
actions of the defendant caused the plaintiff's
enotional distress; and (4) the enotional distress
suffered by the plaintiff was "severe" so that "no
reasonabl e man coul d be expected to endure it."
Rest at enment (Second) of Torts § 46, Comment j.

Vicnire v. Ford Mdtor Credit Co., 401 A 2d 148, 154 (Me. 1979);

accord Gray v. State, 624 A 2d 479, 484 (Me. 1993). "[I]t is for

the Court to determine, in the first instance, whether the

Def endant's conduct may reasonably be regarded as so extrene and

outrageous [as] to permt recovery .... Denpsey v. Nati onal

Enquirer, 702 F. Supp. 927, 930 (D. Me. 1988)(quoting Rubin v.
Matt hews International Corp., 503 A 2d 694, 699 (M. 1986)).

Krennerich’s claimfor enotional distress is based solely on the
al l egation that Defendants wongfully term nated himand did so
wi t hout due process. Assuming that Plaintiff proves that he was
term nated wit hout due process, Defendants are neverthel ess
entitled to summary judgnment because Plaintiff’s claimcannot
satisfy the |l egal standard for intentional infliction of
enotional distress. The evidence generates no genui ne issue that

t he Park Conmi ssioner’s conduct was so extreme and outrageous'

as to exceed 'all possible bounds of decency' and nust be
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regarded as 'atrocious, and utterly intolerable in a civilized

community.'" Vicnire, 401 A 2d at 154 (quoting Restatenent

(Second) of Torts 8§ 46, Comment d). Thus, Defendants' Motion for

Summary Judgnment on Count |11 nust be granted insofar as it

alleges intentional infliction of enotional distress.

2. Negligent Infliction of Enotional Distress

Turning to the claimfor negligent infliction of enotional
di stress, the Court finds that Defendants are also entitled to
summary judgnent on this claim |In order to prevail on a claim
for negligent infliction of enotional distress, Plaintiff nust
show t hat Defendants were negligent; that Plaintiff suffered
enotional distress that was a foreseeable result of Defendants’
negl i gence; and that Plaintiff suffered severe enotional distress

as a result of Defendants’ negligence. Bolton v. Caine, 584 A 2d

615, 617-18 (Me. 1990); Ganmmon v. Osteopathic Hospital of Mi ne,

Inc., 534 A 2d 1282 (Me. 1987).

Def endants contend that an action for negligent infliction
of enotional distress as a result of a breached enpl oynent
contract is not recognized in Maine. Mtion for Summary Judgnent
by Town of Bristol Defendants at 18-19. This Court disagrees.

In Boivin v. Jones & Vining, Inc., 578 A 2d 187 (Me. 1990), the

Law Court upheld a Superior Court finding that the plaintiff, who
had been fired by the defendant conpany, had failed to establish
that psychic harm "reasonably coul d be expected to befall [an]

ordinarily sensitive person” in the circunmstances of the case.
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Id. at 189 (quoting Ganmmon, 534 A 2d at 1285). By doing so, the
Law Court inplicitly accepted the viability of an action for
negligent infliction of enotional distress in the context of a
breached enpl oynent contract. Thus, the Court rejects

Def endant s’ suggestion that Krennerich legally cannot bring a
claimfor infliction of enotional distress based upon his

di schar ge.

Def endants al so argue that Plaintiff’s claimfor negligent
infliction of enptional distress fails because he has not alleged
or established any negligence on the part of Defendants.

Def endants’ Reply (Docket No. 15) at 7. Wth the exception of
the conclusory statenent in his affidavit that the sunmary

term nation caused him "severe enotional distress,” Plaintiff
fails to even nention negligence or the remaining el enents
necessary to allege the cause of action. See Conplaint Y 22,
30. On this record, the Court concludes that Krennerich has not

provided sufficient basis to raise a question of material fact

regardi ng negligence. See Braverman v. Penobscot Shoe Conpany,
859 F. Supp. 596, 607 (D. Me. 1994). Thus, Defendants’ Mbdtion
for Summary Judgnent on Count |11 nust be granted insofar as it
all eges negligent infliction of enotional distress.

Accordingly, it is ORDERED that Defendants | nhabitants of
the Town of Bristol, Town of Bristol Parks and Recreation,
Bristol Parks and Recreation Conm ssion's Mtion for Summary
Judgnent be, and it is hereby, GRANTED on Counts I, Il, and I

and Defendants Shirley CGeyer, John Allan, and Nancy Johanson’s
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Motion for Sunmary Judgnent be, and it is hereby, GRANTED on
Counts | and Ill. It is FURTHER ORDERED t hat Defendants Shirl ey

Geyer, John Al an, and Nancy Johanson’s Mtion for Sumrary

Judgnent be, and it is hereby, DEN ED on Count I1.

GENE CARTER
Chi ef Judge

Dated at Portland, Maine this 24'" day of QOctober, 1996.
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