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UNI TED STATES TAX COURT

EDWARD F. MJURPHY, Petitioner v.

COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 10239-03L. Fi |l ed Decenber 29, 2005.

P asks us to review a determnation by R's
settlenment officer (SO that R may proceed with
collection by levy of PPs unpaid tax liability for
1999. P clains that the SO abused her discretion by
(1) rejecting PPs offer in conprom se, based
alternatively on doubt as to collectibility and the
pronotion of effective tax adm nistration, and (2)

i nproperly and prematurely concluding P's hearing. R
objects to Ps testinony as to reasons he did not pay
his 1992-2001 tax liabilities as they cane due and the
SO s testinony as to entries in her case activity notes
and certain aspects of her handling of the case.

1. Held: P s testinony is excluded.

2. Held, further, SO s testinony is admtted as
to meani ng of notations and abbreviations in her case
activity report; the remainder of her testinony is
excl uded.
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3. Held, further, SO did not err in rejecting
offer in conprom se based, alternatively, on doubt as
to collectibility and effective tax adm nistration.

4. Held, further, SO did not err in concluding
hearing followwng P s failures to neet various due
dates, including due date for revised offer in
conprom se

5. Held, further, there were no inproprieties in
SO s actions or hearing procedures.

6. Held, further, SO did not abuse her discretion
in determning that R nmay proceed by |levy to collect
P's unpaid tax liability for 1999.

Timothy J. Burke, for petitioner.

Nina P. Ching and Maureen T. O Brien, for respondent.

HALPERN, Judge: This case is before the Court to review a
determ nati on nade by one of respondent’s Appeals officers that
respondent may proceed to collect by |levy unpaid taxes with
respect to petitioner’s 1999 tax year. W reviewthe
determ nation pursuant to section 6330(d)(1).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Dol | ar amounts have been rounded to the nearest dollar.

FI NDI NGS OF FACT

Sone facts have been stipulated and are so found. The

stipulation of facts, with acconpanying exhibits, is incorporated

herein by this reference.
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Petitioner resided in Quincy, Massachusetts, at the tine the
petition was fil ed.

On April 15, 2002, respondent issued to petitioner a Final
Notice - Notice of Intent to Levy and Notice of Your Right to a
Hearing. The notice pertains to petitioner’s unpaid Federal
incone tax for 1999, in the anmount of $16,560 (the unpaid tax).

By letter dated April 23, 2002, petitioner’s representative,
Timothy J. Burke, Esqg., submtted an Internal Revenue Service
(I'RS) Form 12153, Request for a Collection Due Process Hearing,
to the IRS on petitioner’s behalf. On an attachnment to the Form
12153, petitioner asserts: “It is in the best interest of the
government and the taxpayer that an O fer in Conprom se be
entered into.” Petitioner raised no other issue on the Form
12153 or during the subsequent hearing accorded him (the section
6330 hearing or, sonetines, the hearing).

On or about Septenber 13, 2002, an Appeals official,
Settlement O ficer Lisa Boudreau, was assigned to petitioner’s
case. On Septenber 16, 2002, Ms. Boudreau sent M. Burke a
| etter scheduling a neeting for Septenber 20, 2002. At M.

Bur ke’ s request, that neeting was reschedul ed for October 3, 2002
(the Cctober 3 neeting). M. Boudreau and M. Burke, but not
petitioner, attended the COctober 3 neeting. At the neeting, M.
Burke submtted to Ms. Boudreau certain collection information

statenents that had been requested by her and an I RS Form 656,
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O fer in Conprom se. By the Form 656, petitioner proposed to
conprom se his unpaid incone tax liabilities from 1990 through
2001 (later limted to 1992 through 2001 since the period of
limtations on collection for 1990 and 1991 had run).
Petitioner’s unpaid incone tax liabilities for 1992 through 2001
(the 1992-2001 liability) total $275,777. Petitioner offered to
pay $10,000 in conprom se of the 1992-2001 liability (sonetines,
the offer or the offer in conprom se), such anmount to be paid
wi thin 24 nonths of acceptance of the offer. Petitioner checked
boxes on the Form 656 justifying the offer by reason of both
“Doubt as to Collectibility” (i.e., he had insufficient assets
and incone to pay the full liability) and “Effective Tax
Adm ni stration” (i.e., he had sufficient assets to pay the ful
liability but, due to his exceptional circunstances, requiring
full paynent woul d cause an econom ¢ hardship or would be unfair
and inequitable). 1In the portion of the formrequesting an
expl anation of circunstances affecting the taxpayer’s ability to
fully pay the anmpbunt due, petitioner stated: “Please see
attached.” No attachnent acconpanies the copy of the form
stipulated by the parties.

During the Cctober 3 neeting, Ms. Boudreau asked M. Burke
about the exceptional circunstances clainmed by petitioner. M.
Bur ke responded that petitioner was ill, but he would not

di scl ose the nature of the illness, citing petitioner’s wish on
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that point. M. Boudreau advised M. Burke that, unless
petitioner disclosed the circunstances of his illness, she would
be unable to consider the illness. M. Burke said that he
understood and had told his client that already. Anong other
things, M. Burke did tell M. Boudreau that petitioner was an
i nsurance sal esman, owed noney on credit cards, owed about
$90, 000 to the Commonweal th of Massachusetts, and was divorced,
with his ex-wife receiving residual paynents frominsurance
contracts that petitioner had sold.

Ms. Boudreau concluded the Cctober 3 neeting by requesting
that petitioner submt by Cctober 31, 2002, additional
i nformati on and docunents necessary for her to review the offer
in conprom se. Petitioner mssed that due date. |ndeed,
follow ng the October 3 neeting, and through February 10, 2003,
petitioner repeatedly m ssed due dates that either M. Boudreau
or M. Burke hinself had set for submtting information necessary
for Ms. Boudreau to review the offer in conpromse. On one
occasion during that period, due to petitioner’s failure to neet
subm ssi on due dates, Ms. Boudreau cl osed petitioner’s case and
concl uded that she should sustain the proposed |evy action. She
decided to reopen the case only after petitioner belatedly

conplied with a request for certain information.
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By letter dated February 10, 2003, petitioner provided to
Ms. Boudreau the last of the information necessary for her to
review the offer in conprom se.

By March 19, 2003, Ms. Boudreau had reviewed the offer in
conprom se and supporting information submtted by petitioner and
had concluded that the offer was too low. By letter dated March
19, 2003 (the March 19 letter), M. Boudreau informed M. Burke
that an acceptable offer in conprom se would have to be of at
| east $97,884. She encl osed copies of the incone/expense and
asset/equity tables that she used to conpute that anount. Based
principally on information provided by petitioner, M. Boudreau
cal cul ated petitioner’s total nonthly incone to be $4, 235 (%$2,618
of net business incone and $1,617 of pension incone) and his
necessary nmonthly |iving expenses to be $3,107, with a difference
of $1,128. M. Boudreau nultiplied the difference tinmes 60 to
determ ne the anmount petitioner could pay over 60 nonths; viz,
$67,680. Al so based principally on information provided by
petitioner, M. Boudreau cal culated petitioner’s net realizable
equity to be $30,204. The sumthat petitioner could pay over 60
nont hs, $67,680, and his net realizable equity, $30,204, is
$97,884 (the anmount Ms. Boudreau had identified as an acceptabl e
offer in conpromse). M. Boudreau invited petitioner to submt
an anended offer in conpromise in the anount of $97,884 by Apri

9, 2003.
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In response to the March 19 letter, M. Burke tel ephoned M.
Boudreau on April 1, 2003, and agreed to anend the offer in
conprom se by April 18, 2003. No anended offer was received by
that date. On April 25, 2003, M. Burke tel ephoned Ms. Boudreau
and reported that petitioner was in the hospital. He also told
Ms. Boudreau that, no later than April 29, 2003, he would submt
a copy of petitioner’s 2002 Federal inconme tax return (the 2002
return), which had becone due and was necessary to process any
of fer in conprom se.

April 29, 2003, passed w thout Ms. Boudreau' s receiving
either the 2002 return or an anmended offer in conpromse. On
Thur sday, May 1, 2003, she called M. Burke and left a voice
message directing himto return her call on Monday, May 5, 2003.
M. Burke called as requested. He reported that petitioner was
out of the hospital, although he remained ill and continued to
prohibit M. Burke fromdisclosing the nature of his illness.

M. Burke also reported that he would neet with petitioner |ater
t hat week and contact Ms. Boudreau by May 9, 2003.

Nei ther M. Burke nor petitioner contacted Ms. Boudreau by
May 9, 2003.

On May 12, 2003, Ms. Boudreau noted in her case activity
record that the deadline set for May 9, 2003, as well as previous

deadl i nes, had been nissed. She also noted that no vi able
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collection alternative had been proposed and she had deci ded that
respondent’s proposed coll ection action should stand.

On May 14, 2003, Ms. Boudreau submtted an I RS Form 5402-c,
Appeal s Transm ttal and Case Meno, to her supervisor recomrendi ng
that the proposed collection action stand. |In an attachnment to
t he Form 5402-c (the attachment), M. Boudreau states that she
has verified that all legal and adm nistrative requirenents that
needed to be satisfied with respect to collection by |evy had
been satisfied. She describes petitioner’s offer to conprom se
the 1992-2001 liability (“approximtely $260,000") for $10, 000.
She states that the offer was submtted on the alternative
grounds of effective tax adm nistration and doubt as to
collectibility. She concludes that, because she is prohibited
fromaccepting an offer in conprom se based on effective tax
adm ni stration unless the Comm ssioner could collect the
outstanding liability in full, and petitioner has insufficient
resources fromwhich the Conmm ssioner could collect the 1992-2001
l[tability in full, effective tax admnistration is unavail able as
a ground for an offer in conprom se. She concl udes that,
al t hough petitioner cannot pay the entire 1992-2001 liability and
may qualify for an offer in conprom se based on doubt as to
collectibility: “[H e can pay considerably nore than the $10, 000

being offered.”
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On the attachnent, she cal cul ates the anpbunt she believes
that petitioner can pay in much the same way that, in the March
19 letter, she cal cul ated what she descri bed as an acceptabl e
offer in conprom se (at |east $97,884). The only apparent
difference is that she reduced her estimate of petitioner’s
nont hly net business inconme from $2,618 to $2,356. She
concludes: “The reasonable collection potential based on the
i ncone and expense figures provided by M. Mirphy and cal cul ated
utilizing all owabl e expenses and accepted practices is
$82, 164.00.” She reconmmends that petitioner’s offer in
conprom se be rejected.

Wth respect to balancing the need for the efficient
collection of the taxes due with the concern that the collection
action be no nore intrusive than necessary, she concludes: “This
analysis indicates that this action is now necessary to provide
for the efficient collection of the taxes despite the potenti al
i ntrusi veness of enforced collection.”

Ms. Boudreau’ s proposed disposition of petitioner’s case was
approved by her supervisor on May 19, 2003.

On May 23, 2003, Ms. Boudreau returned a tel ephone call from
M. Burke. She informed himthat she had rejected the offer in
conprom se because it was too | ow and had cl osed the case because
of m ssed deadlines. M. Burke said petitioner was ill and had

finally permtted himto disclose the nature of his illness
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(which M. Burke disclosed to Ms. Boudreau). After the phone
conversation, M. Burke faxed a letter to Ms. Boudreau asking
that she reconsider her decision to close petitioner’s case. The
| etter contains no new financial information and nakes no new
offer. M. Boudreau reviewed the letter and the case file and
concl uded that her decision to reject the offer should stand.

By Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330, dated May 29, 2003 (the notice of
determ nation), M. Boudreau’s supervisor notified petitioner
t hat Appeal s had sustai ned respondent’s decision to proceed with
collection of the unpaid tax by levy. An attachnment to the
notice of determ nation explains in sone detail the matters
considered at the hearing and the conclusions reached. It
contai ns, anong other things, statenents that a review of
petitioner’s admnistrative file indicated that the statutory and
adm nistrative requirenents that needed to be net with respect to
t he proposed | evy had been satisfied, the offer in conprom se was
not a viable collection alternative, and collection by |evy was
necessary to provide for the efficient collection of the taxes
despite the potential intrusiveness of enforced collection.

Petitioner tinely petitioned this Court for review of the

notice of determ nation.



OPI NI ON

| nt r oducti on

Petitioner has assigned error to Appeals’ (M. Boudreau’ s)
determ nation that respondent may proceed to collect the unpaid
tax by levy (the determnation). Before addressing the
assi gnnent, we provide a general overview of the authority of the
Secretary of the Treasury (Secretary) to collect unpaid taxes by
| evy, the procedures he nmust followto do so, and our authority
to review the determ nation. W also describe the Secretary’s
authority to conprom se a tax case. W then state the parties
argunents and di spose of respondent’s objections to certain
testinmony of petitioner’s and Ms. Boudreau's. Finally, we decide
whet her Ms. Boudreau erred in making the determ nation. W
deci de that she did not.

II. Sections 6330 and 6331

Section 6331(a) authorizes the Secretary to | evy agai nst
property and property rights where a taxpayer liable for taxes
fails to pay those taxes within 10 days after notice and demand
for paynent is made. Section 6331(d) requires the Secretary to
send the taxpayer witten notice of the Secretary’'s intent to

| evy, and section 6330(a) requires the Secretary to send the
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taxpayer witten notice of his right to a section 6330 hearing at
| east 30 days before any levy is begun.?

If a section 6330 hearing is requested, the hearing is to be
conducted by respondent’s Appeals Ofice (Appeals), and, at the
heari ng, the Appeals officer or enployee (wthout distinction,
Appeal s officer) conducting it nmust verify that the requirenents
of any applicable Iaw or adm ni strative procedure have been net.
Sec. 6330(b)(1), (c)(1). The taxpayer may rai se at the hearing
any relevant issue relating to the unpaid tax or the proposed
levy. Sec. 6330(c)(2)(A). The taxpayer is entitled to propose
an offer in conprom se or other alternative to i medi ate
collection. See sec. 6330(c)(2)(A(iii). The taxpayer nmay

contest the existence or amount of the underlying tax liability

1A taxpayer receiving a notice of Federal tax lien has
hearing rights simlar to the hearing rights accorded a taxpayer
receiving a notice of intent to levy. See sec. 6320(c). Indeed,
the record in this case contains a Notice of Federal Tax Lien
Filing and Your Right to a Hearing under Section 6320, dated My
3, 2002, addressed to petitioner, and concerning his unpaid
Federal inconme tax for 1999 (the notice of Federal tax |ien).
Respondent has proposed that we find that (1) the Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330, dated May 29, 2003 (notice of determ nation), which
we described supra in our Findings of Fact, relates only to the
Final Notice - Notice of Intent to Levy and Notice of Your Right
to a Hearing, issued Apr. 15, 2002, which we al so described supra
in our Findings of Fact, and (2) the notice of determ nation was
i ssued under sec. 6330 only. Petitioner states that he does not
di spute those proposed findings of fact, and we find accordingly.
Therefore, we do not in this case concern ourselves with the
notice of Federal tax lien or any determ nation under secs. 6320
and 6330 in connection therewth.
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at the hearing if the taxpayer did not receive a statutory notice
of deficiency with respect to the underlying tax liability or did
not ot herw se have an opportunity to dispute that liability.

Sec. 6330(c)(2)(B)

At the conclusion of the hearing, the Appeals officer nust
det erm ne whet her and how to proceed with collection, taking into
account, anong other things, collection alternatives (e.g., an
of fer in conprom se) proposed by the taxpayer and whet her any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the taxpayer
that the collection action be no nore intrusive than necessary.
See sec. 6330(c)(3).

We have jurisdiction to review the Appeals officer’s

determ nati on where we have jurisdiction over the type of tax

involved in the case. Sec. 6330(d)(1)(A); see lannone v.

Comm ssioner, 122 T.C. 287, 290 (2004). \Where the underlying tax

ltability is properly at issue, we review the determ nation de

novo. E.g., Goza v. Conmm ssioner, 114 T.C 176, 181-182 (2000).

Where the underlying tax liability is not at issue, we reviewthe
determ nation for abuse of discretion. 1d. at 182. 1In reviewng
for an abuse of discretion under section 6330(d)(1), generally we
consider only argunents, issues, and other nmatters that were

rai sed at the section 6330 hearing or otherw se brought to the

attention of Appeals. Mgana v. Conm ssioner, 118 T.C. 488, 493
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(2002); see also sec. 301.6330-1(f)(2), QRA-F5, Proced. & Adm n.
Regs. Whether an abuse of discretion has occurred depends upon
whet her the exercise of discretion is w thout sound basis in fact

or law. Freije v. Conmm ssioner, 125 T.C 14, 23 (2005).

[11. Ofers in Conpromse

Section 7122(a) authorizes the Secretary to conprom se any
civil or crimnal case arising under the internal revenue | aws.
Section 7122(c) authorizes the Secretary to prescribe guidelines
for the officers and enployees of the IRS to determ ne whet her an
offer in conprom se is adequate. Regul ations inplenenting
section 7122 set forth three grounds for the conprom se of a
l[tability: (1) Doubt as to liability, (2) doubt as to
collectibility, and (3) to pronote effective tax adm nistration
(effective tax admnistration). Sec. 301.7122-1(b), Proced. &
Adm n. Regs. Doubt as to liability is not at issue in this case.

Doubt as to collectibility exists in any case where the
t axpayer’s assets and incone are less than the full anount of the
l[tability. Sec. 301.7122-1(b)(2), Proced. & Adm n. Regs.
Ceneral ly, under respondent’s adm nistrative pronouncenents, an
offer to conprom se based on doubt as to collectibility will be
acceptable only if the offer reflects the reasonable collection
potential of the case (i.e., that anmount, |less than the ful
l[tability, that the IRS could collect through nmeans such as

adm ni strative and judicial collection renedies). Rev. Proc.
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2003-71, sec. 4.02(2), 2003-2 C.B. 517. The offer nust include
all unpaid tax liabilities and periods for which the taxpayer is
liable. Internal Revenue Manual (IRM pt. 5.8.1.7 (Sept. 1
2005) (Liabilities to be Conpronmised).? In sone cases, the
Secretary will accept an offer of |ess than the reasonabl e
collection potential of the case if there are special
circunstances. Rev. Proc. 2003-71, supra. Special circunstances
are (1) circunstances denonstrating that the taxpayer would
suffer econom c hardship if the IRS were to collect from him an
anount equal to the reasonable collection potential of the case
or (2) if no denonstration of such suffering can be made,
circunst ances justifying acceptance of an anobunt |ess than the
reasonabl e coll ection potential of the case based on public
policy or equity considerations. IRMpt. 5.8.4.3.4 (Sept. 1
2005) (Effective Tax Adm nistration and Doubt as to
Collectibility with Special C rcunstances). To denonstrate that
conpel ling public policy or equity considerations justify a
conprom se, the taxpayer nust be able to denonstrate that, due to
exceptional circunstances, collection of the full liability would

underm ne public confidence that the tax |aws are being

2 Al citations to the Internal Revenue Manual are to the
manual as found at http://ww.irs.gov/irmindex.htm (Iast
visited Dec. 27, 2005).
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admnistered in a fair and equitable manner. Sec. 301.7122-
1(b)(3)(ii), Proced. & Adm n. Regs.

Wher e, because the reasonable collection potential of the
case exceeds the taxpayer’s liability, doubt as to collectibility
is not a ground for conprom se, the Secretary may enter into a
conprom se on the ground of effective tax admnistration. Sec.
301.7122-1(b)(3), Proced. & Adm n. Regs. Before the Secretary
will enter into a conprom se on the ground of effective tax
adm ni stration, the taxpayer nust show, anong other things, that
collection in full would cause hi meconom c hardship or, if he
cannot, that conpelling public policy or equity considerations
justify such conpromse. 1d.

V. The Parties’ Argunents

In support of his assignnent of error, petitioner avers that
(1) acceptance of an offer in conprom se was in the best
interests of respondent and petitioner, and (2) M. Boudreau
i nproperly and prematurely concl uded the section 6330 heari ng.
Wth respect to the avernents, petitioner asks us to consider not
only the admnistrative record of the hearing, which consists of
docunents stipulated by the parties (the hearing record), but
al so petitioner’s and Ms. Boudreau’s trial testinony.

Respondent answers that Ms. Boudreau did not abuse her
discretion in rejecting the offer in conprom se and determ ning

t hat respondent may proceed to collect the unpaid tax by |evy,
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nor did she prematurely and inproperly conclude the hearing.
Respondent objects to the adm ssion of both petitioner’s and
Ms. Boudreau's trial testinony on the ground that the testinony
is not relevant to our deciding whether Ms. Boudreau abused her
di scretion.

V. Admissibility of Trial Testinony

A. Trial Testinony

At the trial of this case, over the objection of respondent,
petitioner testified as to his marriage and divorce, his mlitary
service, his health, and his credit card debt, all as it affected
his ability to pay his tax liabilities as they cane due. Also
over the objection of respondent, petitioner testified as to the
onset in April 2003 of cardiovascular problens that limt his
ability to work. Over the objection of respondent, M. Boudreau
testified as to various entries in her case activity record and
certain aspects of the process by which she reached her deci sions
to reject the offer in conprom se and cl ose petitioner’s case.
The Court noted respondent’s objections but reserved its ruling.

B. Positions of the Parties

1. Respondent’s Position

Respondent’ s rel evancy objection is based on the fact that
petitioner’s underlying tax liability was not raised at the
hearing and is not before the Court. Accordingly, respondent

argues, the appropriate standard for our review of the
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determ nation is abuse of discretion and the appropriate scope of
review, pursuant to the record rule, is the hearing record. The
record rule is the general rule of admnistrative |law that a
court can engage in judicial review of an agency action only on
the basis of the record amassed by the agency. 2 Pierce,

Adm ni strative Law, sec. 11.6, at 822 (4th ed. 2002); see United

States v. Carlo Bianchi & Co., 373 U.S. 709, 714 (1963).

Respondent recogni zes that there are exceptions to the general
rule; e.g., “where the admnistrative record fails to disclose
the factors considered by the agency”,?® “where necessary for
background i nformation”,* and “where the agency failed to
consider all relevant factors”.?® Nevert hel ess, respondent
argues that none of those exceptions exist here.

Respondent al so recogni zes that, recently, in Robinette v.

Conm ssioner, 123 T.C. 85, 101 (2004), we held that, in review ng
for an abuse of discretion under section 6330(d), we are not
limted to the admnnistrative record. |In Robinette, we were

asked to review an Appeals officer’s determ nation that the

3 Respondent cites Citizens to Preserve Overton Park, |nc.
v. Vol pe, 401 U. S. 402, 420 (1971), overruled on unrel ated
grounds by Califano v. Sanders, 430 U.S. 99, 105 (1977).

4 Respondent cites Thonpson v. U. S. Dept. of Labor, 885
F.2d 551, 555 (9th G r. 1989).

5 Respondent cites Fla. Power & Light Co. v. Lorion, 470
U S 729, 744 (1985); accord Franklin Sav. Association v.
Director, 934 F.2d 1127, 1137-1138 (10th Cr. 1991).




- 19 -

Commi ssi oner could proceed to collect unpaid taxes that had been
conprom sed pursuant to an agreenent that required the taxpayer
to file his income tax returns on tinme for a period of 5 years
(or face collection of the conprom sed anount). The taxpayer had
breached the agreenent by failing to file tinely a return
governed by the agreenent. W received into evidence in addition
to the admnistrative record both testinony and docunents that
showed (1) the taxpayer’s good faith efforts to file his return
inatinmely manner, (2) the Appeals officer’s refusal to consider
certain evidence that the return was filed tinely, and (3) his
unwi | | i ngness at the hearing to consider in depth his authority
to reinstate the offer in conpromse. 1d. at 103-104. W found
the testinony and docunents relevant to the question of whether
the Appeal s officer had abused his discretion in approving
collection of the conprom sed taxes. 1d. at 104. W found that
he had abused his discretion, in part because he (1) “had a
closed mnd to the argunents presented on petitioner’s behal f”
and (2) “failed to consider the facts and circunstances of this
case.” |d. at 107.

If we do not adopt his inplicit suggestion that we overrule

Robi nette v. Conm ssioner, supra, and apply the record rule in

reviewi ng for abuse of discretion under section 6330(d),
respondent asks that we distinguish the facts of this case from

t hose of Robinette and exclude petitioner’s and Ms. Boudreau’' s
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trial testinony. Respondent points out that, in Robinette, sone
of the Judges of the Court expressed reservation to, in al

ci rcunstances, allowing testinmony or admtting other evidence not

presented to Appeals. E. g., Robinette v. Conm ssioner, 123 T.C.

at 115 (wells, J., concurring) (distinguishing situation where

t axpayer refuses to furnish rel evant evi dence requested at
section 6330 hearing), id. at 116 (Thornton, J., concurring)
(suggesting it mght be appropriate not to admt testinony or

ot her evidence when the taxpayer has failed to cooperate in
presenting rel evant evidence at the section 6330 hearing), id. at
120 (Wherry, J., concurring) (“[The holding of the case] should
not be construed as sanctioning the dilatory introduction at

trial of new facts or docunents previously wthheld and not
produced at the Appeals hearing in order to justify reversal or
remand of the Appeals or settlenent officer’s determnation.”).
Respondent argues that petitioner should not be allowed to

i ntroduce his testinony and the testinony of Ms. Boudreau because
hi s conduct during the hearing was marked by m ssed due dates and
constant requests for extensions of tine to provide requested
informati on. Respondent points out that the only issue raised by
petitioner was an offer in conprom se, and he was given anple
opportunity to present an acceptable offer before he m ssed yet
anot her self-established due date (w thout warning M. Boudreau)

and she closed the case. As a result, respondent concludes, our
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revi ew of Ms. Boudreau' s exercise of discretion should be based
solely on the information presented to, and consi dered by, her.

2. Petitioner’'s Position

On brief, petitioner argues: “[T]he infirmties in the
Respondent’ s Determ nation, record and procedures require the
i ntroduction of extrinsic evidence for an in depth review of the
Respondent’ s Hearing.”

C. Di scussi on

1. | nt r oducti on

Petitioner’s underlying tax liability is not at issue. The
appropriate standard of reviewis, as respondent clains, abuse of
di scretion. See supra section Il. of this report.

We decline to overrule Robinette v. Comnmi ssioner, 123 T.C.

85 (2004).% W shall, however, sustain respondent’s objection to

6 Recently, the Court of Appeals for the First Circuit
reviewed a District Court judgnent that, pursuant to sec.
6330(d) (1), had affirmed an Appeals Ofice determ nation nmade
pursuant to sec. 6330(c)(3) that a levy to collect certain unpaid
enpl oynent taxes and penalties could proceed. dsen v. United
States, 414 F. 3d 144 (1st Gr. 2005), affg. 326 F. Supp. 2d 184
(D. Mass. 2004). The Court of Appeals upheld the record rule as
defining the scope of judicial review of such a determ nation
where, as in the case it was review ng, the underlying tax
liability is not in issue. See id. at 155. The Court of Appeals
di sti ngui shed Robinette v. Conmm ssioner, 123 T.C 85 (2004), on
the ground that it is prem sed on considerations that are uni que
to the Tax Court. dsen v. United States, supra at 154 n.9.
Therefore, we are not required by the doctrine of Golsen v.
Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th
Cr. 1971), to follow A sen with respect to the appropriate scope
of our review, notw thstanding that, barring stipulation of the

(continued. . .)
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the adm ssion of petitioner’s trial testinony and, with one
exception, also sustain it with respect to the adm ssion of M.
Boudreau’s trial testinobny. Qur reasons are as foll ows.

2. Petitioner’s Trial Testinony

In Robinette v. Conmm ssioner, supra, we admtted testinony

and docunents not provided to Appeals on a show ng that the

evi dence presented at trial related to issues raised at the

t axpayer’s section 6330 hearing and was relevant and adm ssi bl e
under the Federal Rules of Evidence.

The sole issue raised by petitioner at the section 6330
hearing was a collection alternative; i.e., the offer in
conprom se. Petitioner submtted to Ms. Boudreau an | RS Form
656, O fer in Conprom se, on which he checked boxes indicating
that the basis of the offer was either doubt as to collectibility
or effective tax admnistration. He indicated on the formthat
there were special circunstances (which he may have neglected to
describe). During the Cctober 3 neeting, M. Boudreau asked M.
Burke to describe petitioner’s special circunstances. M. Burke
responded, but not fully, since petitioner had prohibited him
from di scussing the nature of petitioner’s illness. At trial,

M. Burke stated that petitioner wished to testify so that he

5(...continued)
parties to the contrary, appeal of this case would lie to the
Court of Appeals for the First Crcuit. See sec. 7482(b).
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coul d explain why he had failed to pay the 1992-2001 liability as
it cane due. That explanation, clainmed M. Burke, would convince
the Court that it would not have been contrary to public policy
for Ms. Boudreau to have accepted the offer in conpromse. On
brief, petitioner argues that he qualifies for an offer in
conprom se based on “equity”; i.e., “requiring the Respondent to
act fairly in conprom sing outstandi ng taxes in those instances
where a rigid interpretation of the Respondent’s rules * * *

precl udes the resolution of an issue.” Considerations of
hardshi p, public policy, and equity figure in conpron ses
grounded on both doubt as to collectibility and effective tax
adm nistration. See supra section IIl. of this report. W
accept that, at the section 6330 hearing, petitioner attenpted to
convince Ms. Boudreau that special circunstances justified her
agreeing to an offer in conprom se based on hardship, public
policy, or equity considerations. Therefore, as was the case in

Robi nette v. Conm ssioner, supra, petitioner’s trial testinony

relates to an issue he raised at the section 6330 hearing.
Neverthel ess, petitioner’s testinony regarding speci al
circunstances is not relevant to the question of whether M.
Boudr eau abused her discretion in rejecting the offer in
conprom se to the extent the offer was grounded on effective tax
admnistration. |If for no other reason, that is because M.

Boudreau’s rejection of petitioner’s offer to the extent that the
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of fer was grounded on effective tax adm ni stration was based on
her conclusion that respondent could not collect the full 1992-
2001 liability frompetitioner (the potential of collection in
full being a prerequisite to any consideration of speci al
ci rcunst ances, such as hardship or equity, justifying an offer in
conprom se grounded on effective tax admnistration). W also
think that petitioner’s testinony is not relevant to the question
of whether Ms. Boudreau abused her discretion in rejecting the
offer to the extent the offer was grounded on doubt as to
collectibility. The 1992-2001 liability ($275,777) exceeds both
t he ambunt Ms. Boudreau determi ned to be the reasonabl e
collection potential of the case ($82,164) and the anount
petitioner offered ($10,000). Because the offer was in an anount
| ess than what she determ ned to be the reasonable collection
potential, M. Boudreau could not consider the offer unless there
were special circunstances. Nevertheless, petitioner did not
tinmely provide her with all of the evidence that he now believes
shoul d be taken into account in determ ning whether there are
speci al circunstances. An appeals officer does not abuse her
di scretion when she fails to take into account information that
she requested and that was not provided in a reasonable tine. As
expl ained in the next paragraph, that is the case here with
respect to petitioner’s trial testinmony. Here, evidence that

petitioner m ght have presented at the section 6330 hearing (but



- 25 -

chose not to) is not admssible in a trial conducted pursuant to
section 6330(d) (1) because it is not relevant to the question of
whet her the Appeals officer abused her discretion. See Fed. R

Evid. 401; Mrlino v. Conmm ssioner, T.C. Menp. 2005-203.

Petitioner was represented by counsel, M. Burke, at all
stages of the section 6330 hearing. Petitioner had been inforned
by M. Burke that, unless petitioner disclosed the nature of his
illness, Ms. Boudreau would not take illness into account.
Nevert hel ess, petitioner refused to disclose the nature of his
illness until after Ms. Boudreau had twi ce decided to close his
case for m ssed due dates and, in the second instance, |ack of a
viable collection alternative. Petitioner had nore than an
adequat e opportunity to provide Ms. Beaudreau with all of the
evi dence he thought necessary to convince her of special
ci rcunst ances during the course of the hearing and before May 12,
2003, when Ms. Boudreau deci ded that respondent’s proposed
collection action should stand. Moreover, petitioner does not
claimany change in his circunstances arising after the

conclusion of the hearing. See Magana v. Conm ssioner, 118 T.C

at 494 (an allegation of recent, unusual illness or hardship
m ght warrant the consideration of that new argunent). W did

not in Robinette v. Conm ssioner, supra, sanction the dilatory

introduction at trial of new facts or docunments previously

wi t hhel d and not produced at the section 6330 hearing in order to



- 26 -
justify reversal or remand of the Appeals office determ nation
See id. at 115, 116, 120 (Wells, Thornton, and Werry, JJ.,
concurring, respectively). Accordingly, as stated, petitioner’s
testinmony with respect to special circunstances is not adm ssible
because it is irrel evant.

3. Ms. Boudreau's Trial Testinony

Petitioner wishes to introduce Ms. Boudreau' s trial
testinmony to showinfirmties in the determ nation, the hearing
record, and the Appeals procedures applicable to section 6330
hearings. Mich of that testinony was in response to M. Burke’'s
guestions to Ms. Boudreau concerning the content of her case
activity record and how she arrived at her decision to reject the
offer in conprom se. Anong other things, M. Burke questioned
her as to abbreviations and notations in the case activity
record, her use of national standards for determ ning necessary
Iiving expenses in evaluating offers in conprom se, what factors
she took into account in rejecting the offer, and whether she
notified petitioner that he could appeal her decision to reject
the offer in conpromse. On brief, petitioner catal ogues the
infirmties that he clainms justify Ms. Boudreau' s trial
testinmony: The notice of determnation fails to state what
“current I RS policy and procedures” were being relied on by M.
Boudr eau and whether she rejected the offer in conprom se based

on doubt as to collectibility or effective tax adm ni strati on.
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Ms. Boudreau’s case activity report contains unexpl ai ned
not ati ons and abbreviations. Respondent made no transcript or
recording of the hearing. The records provided by respondent
fail to include any information on “National Standards”, “Local
Standards”, or “other basis for ascertaining ‘allowable
expenses’”, or grounds for deviating fromthose national or |ocal
st andar ds.

Those are not clains that petitioner made at the hearing.

VWhile in Robinette v. Conm ssioner, supra, we admtted at trial

evi dence not provided to Appeals on a showi ng that (besides being
rel evant and ot herwi se adm ssi bl e under the Federal Rules of

Evi dence) the evidence related to issues raised at the taxpayer’s
section 6330 hearing, we did not say that such a showing is
prerequisite to admssibility. An irregularity in the conduct of
the hearing or sone defect in the record nay not be apparent

until after the hearing is concluded and the taxpayer receives
notice of the resulting determ nation. The circunstances nmay
justify allow ng the taxpayer to raise the issue at trial and

i ntroduce evidence notw thstanding the taxpayer’s failure to

rai se the issue at the section 6330 hearing.’” W address each of

" Even given application of the record rule, circunstances
W th respect to conduct of the hearing may justify
suppl enmentation of the record. See, e.g., Osen v. United
States, 414 F. 3d at 155 (in the context of a section 6330
hearing); Lands Council v. Powell, 395 F.3d 1019, 1030 (9th GCir
(continued. . .)
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the infirmties that petitioner clainms justify the adm ssion of
Ms. Boudreau’ s testinony.

First, petitioner clains that the notice of determ nation
fails to state the current policies and procedures relied on by
Ms. Boudreau. W have summari zed the contents of the notice of
determ nation (and attachnent) in our findings of fact, and there
IS no question but that it addresses all of the issues required
by law. See sec. 6330(c); sec. 301.6330-1(e)(3), A-E10 & A-E1,
Proced. & Adm n. Regs. Moreover, as respondent points out on
brief, the policies and procedures of the IRS, as set forth in
the | aw, acconpanyi ng regul ati ons, and Internal Revenue Manual,
are all available to the general public.® Respondent concedes
that petitioner could have questioned Ms. Boudreau about any
policy or procedure that he believed she did not follow
| nstead, petitioner questioned her about her use of national
standards for determ ning necessary |iving expenses in eval uating
offers in conprom se. Such a discussion is not relevant in this
particul ar case, argues respondent, because, with one exception,
Ms. Boudreau accepted the living expenses clainmed by petitioner

in the collection informati on statenments he submtted to her when

(...continued)
2005); Oion Intl. Techs. v. United States, 60 Fed. O . 338, 343-
344 (2004).

8 See supra note 2 for direction to the Internal Revenue
Manual .
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she decided that the offer in conprom se was unacceptable. The
one exception was her disallowance of an expense characterized by
petitioner as being attributable to secured debt, when, in truth,
as petitioner later admtted, the expense was attributable to
unsecured credit card debt (which, according to the collection
informati on statenment petitioner filled out, generally cannot be
clainmed as a necessary living expense). W agree with respondent
that, since national standards for determ ning necessary living
standards did not enter into her decision to reject the offer in
conprom se, Ms. Boudreau' s testinony on that score is irrel evant,
and we exclude it on that basis. See Fed. R Evid. 401.

It is true that the notice of determ nation does not state
Ms. Boudreau’ s reason (or reasons) for rejecting the offer in
conprom se. An attachnment to the notice states only that the
offer in conprom se cannot be accepted under current |IRS policy
and procedures. The parties, however, have stipulated a copy of
t he Form 5402-c, Appeals Transmittal and Case Meno, submtted by
Ms. Boudreau on May 14, 2003, to her supervisor. As we have
found, the Form 5402-c does set forth in detail M. Boudreau’s
anal ysis leading to her rejection of the offer in conprom se on
both of the grounds (doubt as to collectibility and effective tax
adm ni stration) put forth by petitioner. The hearing record is
clear that Ms. Boudreau rejected the offer in conprom se on both

grounds advanced by petitioner, and no testinony by her on that
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score is necessary for us to review the determ nation. See Fed.
R Evid. 403 (waste of time or needl ess presentation of

cunmul ative evidence grounds for excluding rel evant evidence).

Ms. Boudreau’s case activity report does contain unexpl ai ned
not ati ons and abbrevi ations, and her testinony is necessary to
expl ain those notations and abbreviations. Therefore, that
testinony is adm ssible.

It is also true, as petitioner clains, that there is no
transcript or recording of the hearing. No provision of section
6330 requires the recording of a section 6330 hearing, and, in
fact, section 301.6330-1(d)(2), A-D6, Proced. & Adm n. Regs.,
states: “A transcript or recording of any face-to-face neeting
or conversation between an Appeals officer or enployee and the
taxpayer or the taxpayer's representative is not required.”

Mor eover, petitioner never asked to record M. Burke's neeting

with Ms. Boudreau. Cf. Keene v. Commi ssioner, 121 T.C. 8, 19

(2003). Here, we need ascertain only whether Ms. Boudreau abused
her discretion when she did not accept a conprom se based on
petitioner’s insistence that he could pay no nore than

approxi mately 4 percent of his uncontested tax liability and
concl uded that, under the circunstances, the use of the |evy
process was “no nore intrusive than necessary.” Sec. 6330(c).
Petitioner’s offer, his responses and | ack thereof to Ms.

Boudreau’ s requests, and her conclusions, are adequate for such
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revi ew. See Fed. R Evid. 403; cf. dsen v. United States, 414

F.3d 144, 155 (1st Cir. 2005).

Petitioner conplains that the records provided by respondent
contain no information on national or local l|iving expense
standards. Wile that is true, the Internal Revenue Manual
which is available to petitioner on the IRS Wb site,® discusses
t he national standards, |ocal standards, and other bases for
determ ning all owabl e expenses when evaluating offers in
conprom se. See, e.g., IRMsecs. 5.8.5.5.1 through 5.8.5.5.3
(Sept. 1, 2005). Moreover, as described supra, M. Boudreau
allowed in full petitioner’s validly clained expenses. An
Appeal s of ficer does not abuse her discretion when she allows a

t axpayer’s cl ai med expenses. See Schulman v. Comm ssioner, T.C

Meno. 2002-129. Ms. Boudreau’ s testinony describing national or
| ocal expense standards is, therefore, irrelevant. See Fed. R
Evid. 401.

In summary, we shall allow into evidence Ms. Boudreau’' s
testi nony expl aining notations and abbreviations in her case
activity report and exclude the renai nder of her testinony.

D. Concl usi on

Respondent’ s objection to the adm ssion of petitioner’s

testinmony is sustained. Respondent’s objection to the adm ssion

® See supra note 2.
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of Ms. Boudreau' s testinony is sustained in part and overruled in
part.

VI. Abuse of Discretion

A. | nt r oducti on

We nust now deci de whet her Ms. Boudreau abused her
di scretion in determ ning that respondent may proceed by levy to
collect the unpaid tax. Petitioner clainms that Ms. Boudreau did,
because (1) acceptance of an offer in conprom se was in the best
interests of respondent and petitioner and (2) M. Boudreau
i nproperly and prematurely concl uded the heari ng.

B. The Appeals Oficer Did Not Err in Rejecting the Ofer
in Conpronise

We do not conduct an independent review of what woul d be an

acceptable offer in conpromse. Fowler v. Conmm ssioner, T.C

Meno. 2004-163. The extent of our reviewis to determ ne whether
the Appeals officer’s decision to reject the offer in conprom se
actually submtted by the taxpayer was arbitrary, capricious, or

wi t hout sound basis in fact or law.  Skrizowski v. Conmni Ssioner,

T.C. Meno. 2004-229; Fowl er v. Commi ssioner, supra; see Wodral

v. Comm ssioner, 112 T.C 19, 23 (1999).

Ms. Boudreau concluded that petitioner could not pay his
l[tability (the 1992-2001 liability) in full and, therefore, did
not qualify for an offer in conprom se based on effective tax

adm nistration. Certainly, her conclusion about petitioner’s
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inability to pay in full agrees with the information petitioner
provi ded her, and we see no error in that conclusion or in her
deci sion, based on that conclusion, to reject effective tax
adm nistration as a ground for conprom sing the 1992-2001
ltability. Section 301.7122-1(b)(3)(ii), Proced. & Adm n. Regs.,
makes the ability to make full paynent a precondition to any
of fer in conprom se based on effective tax adm nistration.?

Nor do we see any error in Ms. Boudreau’ s decision to reject
petitioner’s offer of $10,000 in settlenent of the 1992-2001
liability of $275,777 on the ground of doubt as to
collectibility. She reviewed the information submtted by
petitioner during the hearing. She found that petitioner was
operating a business and earning nore than $30, 000 a year.

Conmbi ned with his nonthly pension inconme, and after subtracting

1 |In his reply brief, petitioner, for the first tine,
rai ses a challenge to sec. 301.7122-1, Proced. & Adm n. Regs., in
so far as it sets forth the requirenents that a taxpayer nust
meet to qualify for a conprom se on the basis of effective tax
admnistration. Petitioner bases his chall enge on changes made
to sec. 7122 by the Internal Revenue Service Restructuring and
Ref orm Act of 1998, Pub. L. 105-206, sec. 3462(a) and (c)(1), 112
Stat. 764, 766. See H Rept. 105-599, at 287-289 (1998), 1998-3
C.B. 747, 1041-1043 (addressing effective tax adm nistration).
That argunent is raised too |ate for consideration. See Rule
334(b)(4); Aero Rental v. Conm ssioner, 64 T.C 331, 338 (1975);
Kelly v. Conm ssioner, T.C Meno. 1996-529. Petitioner does not
| ose much by our so ruling, since, as described supra sec. III.
of this report, the sane factors are taken into account in
considering offers in conprom se grounded on effective tax
adm ni stration and those grounded on doubt as to collectibility
based on special circunstances.
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hi s cl ai mred expenses, she found that, fromhis net nonthly incone
al one, he could, over tine, afford to pay nore than $10, 000
towards the 1992-2001 liability.! She also calculated that he
had net realizable equity of $30,204, which was nore than the
$10, 000 he had offered. She cal cul ated a reasonabl e collection
potential of $82,164. Because the offer was | ess than the
reasonabl e col |l ection potential she had cal cul ated, the offer
was, in the absence of special circunstances, unacceptabl e under
t he Comm ssioner’s procedures for the subm ssion and processing
of offers in conpromse. See Rev. Proc. 2003-71, sec. 4.02(2),
2003-2 C.B. 517. Petitioner has not challenged Rev. Proc. 2003-
71, supra. Moreover, petitioner provided Ms. Boudreau with
insufficient information to justify her accepting an offer based
on special circunstances in any anount |ess than what she had
cal cul ated as the reasonable collection potential of the case.
Therefore, we nmust determ ne only whether the Appeals officer’s

cal cul ations are reasonable. See, e.g., Glvin v. Conm ssioner,

T.C. Meno. 2003-263; McCorkle v. Conmi ssioner, T.C. Menp. 2003-

34: Schul man v. Conmi ssioner, T.C. Menob. 2002-129. W concl ude

that her conputations were reasonable, and she did not err in

11 Ms. Boudreau did not calculate the present value of his
net nmonthly incone, and we are unsure whether her assunption in
cal cul ating what petitioner could pay is that petitioner would
make install ment paynents. Taking into account any reasonabl e
interest rate, however, the present value of petitioner’s net
monthly inconme is still a substantial anount.
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rejecting the offer in conprom se based on doubt as to
collectibility.

C. The Appeals Oficer Did Not I nproperly and Prematurely
Concl ude the Heari ng

1. | nt r oducti on

On brief, petitioner argues not only that M. Boudreau
prematurely concl uded the hearing but also that she (1) did not
conduct the hearing in good faith, (2) failed to negotiate during
consideration of the offer, (3) was inflexible in considering
petitioner’s case, (4) was biased in concluding that the hearing
had to be pronptly concluded, and (5) was not inpartial since she
bot h conducted the hearing and negotiated the offer. Petitioner
further argues bias in the section 6330 hearing procedures
because (1) there was no adm nistrative review of Ms. Boudreau’' s
rejection of the offer, and (2) petitioner had no right to appeal
Ms. Boudreau’s rejection of the offer.

2. Heari ng WAs Not Prematurely Concl uded

In dawson v. Conm ssioner, T.C. Mnob. 2004-106, fewer than

3 nont hs passed between the taxpayer's filing a request for a
section 6330 hearing concerning a proposed | evy and an adverse
determ nation by the Appeals officer. Approximtely 1 nonth
passed after the Appeals officer's offer of a tel ephonic
conference until the adverse determ nation, and only 9 days

passed after the tel ephone conference until the adverse
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determ nation. The taxpayer argued that the Appeals officer
abused his discretion because he reached his decision to sustain
the proposed levy in “barely one nonth” after he contacted
petitioners. W held: “[T]here is neither requirenent nor
reason that the Appeals officer wait a certain amount of tinme
before rendering his determnation as to a proposed |levy.” As
authority, we cited section 301.6330-1(e)(3), QA-E9, Proced. &
Adm n. Regs., which provides that there is no period of tinme in
whi ch Appeal s nust conduct a section 6330 hearing or issue a
notice of determnation: “Appeals wll, however, attenpt to
conduct a * * * [section 6330 hearing] and issue a Notice of
Determ nation as expeditiously as possible under the
ci rcunst ances.”

In this case, Ms. Boudreau reached her decision that
respondent’s collection action should stand nore than 8 nonths
after she was assigned to petitioner’s case. On being assigned
to the case, she contacted petitioner’s representative, M.

Bur ke, and pronptly net with him She received fromhiman offer
in conprom se and certain supporting information. She requested
fromhimadditional information and docunents necessary for her
to reviewthe offer. M. Burke m ssed nunerous due dates for
subm tting additional information, and, on one occasion, she

cl osed the case because of M. Burke's failure to neet subm ssion

due dates. It took M. Burke nore than 4 nonths to provide to
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Ms. Boudreau the last of the information necessary for her to
review the offer in conprom se. Wen her review showed that the
of fer was not acceptabl e, she gave petitioner the opportunity to
submt an acceptable offer. Again, due dates were m ssed, and no
new of fer was submtted. M. Boudreau waited al nost 2 nonths for
an acceptable offer before deciding that respondent’s proposed
collection action should stand. Eleven days after she nmade her
deci sion (and 6 days before the notice of determ nation was

i ssued), M. Burke finally disclosed to Ms. Boudreau the nature
of petitioner’s illness. M. Boudreau considered that

i nformati on and deci ded that her decision should stand. W do
not think that Ms. Boudreau prematurely concluded the hearing.

See Roman v. Conmmi ssioner, T.C Meno. 2004-20 (reasonable to

i ssue adverse section 6330 determ nati on when, after 6 weeks,
t axpayer had failed to submt information requested with respect

to offer in conpromse); see also Osen v. United States, 414

F.3d at 154 (“Gven * * * [the taxpayer’s] failure to cooperate

fully despite the appeals officer's repeated attenpts to obtain

the informati on deened necessary to evaluate the offer (and, in

particular, * * * [the taxpayer’s] clainmed inability to pay), we
cannot say the appeals officer abused her discretion in

determ ning the collection action to be ‘no nore intrusive than

necessary.’”).



3. Oher Argunents

Respondent argues that we should disregard petitioner’s
ot her argunents since he did not raise themin the petition. See
Rul e 331(b)(4). W construe the petition broadly, however, see
Rul e 31(d), and give petitioner the benefit of the doubt that his
avernent that Ms. Boudreau inproperly concluded the hearing
enconpasses his other argunents. In any event we have nade
extensive findings fromthe record, which we think belie
petitioner’s clains. W address each claimbriefly.

Petitioner clainms: M. Boudreau “did not conduct the
hearing in good faith.” As an exanple, petitioner recites that
Ms. Boudreau nade her initial contact with petitioner by a letter
sent on Septenber 16, 2002, which scheduled a neeting for
Septenber 30, 2002. Petitioner recites: “This action is
assuredly indicative of the Settlenent O ficer’s predisposition
toward an expedi ent conclusion of Petitioner’s matter.” W do
not reach that conclusion since, when M. Burke tel ephoned M.
Boudr eau on Septenber 17, 2002, apparently in response to her
letter, she agreed to nove the neeting to October 3, 2002.
Petitioner conplains that Ms. Boudreau s “lack of econom c
perspicacity” reflected in her calculations (using national and
| ocal expense standards) “shows that the Hearing was not
conducted in good faith.” W cannot agree with that conpl aint

since Ms. Boudreau adopted petitioner’s clained expenses as a
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basis for her calculations. Considering all of petitioner’s
claims of bad faith, we fail to find that Ms. Boudreau conducted
the hearing in bad faith.

Petitioner clains: M. Boudreau “did not act with
flexibility but wwth a clear predisposition toward an inflexible
and expeditious determ nation of the Petitioner's matter.” The
facts in evidence hardly lead to that conclusion. M. Boudreau
tol erated nunmerous m ssed due dates. She reopened the case after
she had closed it on account of a m ssed due date. After
rejecting the offer in conprom se, she invited another offer.
When that offer was not tinely received, she closed the case but
considered reopening it when M. Burke bel atedly tel ephoned her.
We do not find that Ms. Boudreau was inflexible. Wile she may
have been predi sposed to an expeditious concl usion of
petitioner’s case, we see nothing wong with that, given the
facts before us.

Petitioner clains: M. Boudreau “was biased by her belief
that the hearing had to be pronptly concluded.” Besides the fact
that Ms. Boudreau rejected the offer and, after al nost 2 nonths,
gave up on petitioner’s promse to submt a new offer, petitioner
has shown no facts that would support his claimof bias. As we
made plain supra p. 35 of this report, there is no requirenent

that an Appeals officer wait a certain anmount of tinme
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bef ore concluding a section 6330 hearing. Petitioner has failed
to show bi as.

Petitioner clains: M. Boudreau “was not inpartial as
[ since] she both conducted the hearing and negotiated the offer.”
That, however, is precisely the schenme contenplated by section
6330. Section 6330(c)(2)(A)(iii) permts a taxpayer to offer
collection alternatives, including offers in conprom se, at a
section 6330 hearing, and section 6330(c)(3) provides that the
determ nation of the Appeals officer conducting the section 6330
hearing shall take into consideration any collection alternative
of fered by the taxpayer at the hearing. Petitioner argues: *“It
is constitutionally inpermssible for the Respondent to assign
the same person to negotiate an O C [offer in conprom se] and
thereafter rule on the fairness of her negotiations.” Section
6330(b) (3) ensures a neasure of inpartiality by requiring that,
unl ess the taxpayer waives the requirenent, the section 6330
heari ng be conducted by an Appeals officer who has had no prior
i nvol venent with the unpaid tax at issue in the hearing.
Petitioner’s claimis wthout nerit.

Petitioner clainms: M. Boudreau “failed to negotiate during
the consideration of the OC. " Petitioner argues: “In failing
to negotiate a reasonable offer the Settlement Oficer failed to
meet her responsibility to hold a fair hearing at which she was

to negotiate, be flexible and to make it easier for taxpayers to
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enter into OCs.” W need not in this case decide whether the
Secretary “nust” negotiate an offer in conpromse. See O sen v.

United States, 414 F.3d at 157 (“section 7122 conmts the

acceptance and negotiation of offers in conpromse to the
Secretary’s discretion”). 1In this case, although Ms. Boudreau
rejected the offer in conprom se, she told petitioner what woul d
be an acceptable offer in conprom se and provided petitioner
al nrost 2 nonths to submt a new offer before she closed the case.
In that regard, there was no error in her actions. Cf. id. (with
respect to taxpayer’s argunment that Appeals officer failed to
negoti ate and make a counter-offer during course of section 6330
hearing: “Gven * * * [the taxpayer’s] sluggish and inadequate
response, the appeals officer was certainly not required, nor was
she able, to make a nmeani ngful counter-offer.”).

Finally, petitioner conplains that the absence of
adm nistrative review of the rejected offer in conprom se as well
as the Secretary's failure to grant himadm ni strative appeal
rights evidences bias in the section 6330 hearing procedures. !?
Here, the record shows that Ms. Boudreau s decision to reject the
of fer was revi ewed and approved by her supervisor. Moreover,

petitioner does have the right to appeal; viz, to this Court.

12 Sec. 301.7122-1(f), Proced. & Admin. Regs., requires
adm nistrative review of a rejected offer in conprom se and
accords the taxpayer a right of appeal.
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See sec. 6330(d). In response to these sane argunents, the Court
of Appeals for the First Crcuit has said:

Represented by counsel, * * * [the taxpayer] decided to
submt his offer in conpromse to the RS Ofice of
Appeal s pursuant to 8 6330 in the first instance.

Under 8 6330, he had no right to nore than one hearing
nor to a hearing before anyone other than the Ofice of
Appeals. See 26 U . S.C. 8 6330(b) (2000). Moreover, if
a taxpayer desires to challenge an appeals officer's
determ nation, 8 6330 provides for judicial review,
which * * * [the taxpayer] elected to pursue, not

anot her adm ni strative appeal. 1d. 8§ 6330(d).

AOsen v. United States, supra at 157. Petitioner’s conplaint is

Wi thout nerit.

4. Concl usion

We find no nerit in petitioner’s argunents that M. Boudreau
i nproperly and prematurely concl uded the hearing.

D. Concl usi on

Ms. Boudreau did not abuse her discretion in determning
t hat respondent may proceed by levy to collect the unpaid tax.

VI1. Concl usion

To reflect the foregoing,

Deci sion will be entered

for respondent.




