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OPI NI ON
MURNAGHAN, Circuit Judge:

On Decenber 18, 1995, the Departnent of Labor's O fice of Fed-
eral Contract Conpliance Prograns (OFCCP) filed an adm nistrative
conpl ai nt under Executive Oder 11246 alleging that in 1988 Vol vo
GM Heavy Truck Corporation had discrimnated against femal e
applicants for assenbler positions in its Dublin, Virginia plant.
In

response, Volvo GMfiled a conplaint in district court seeking a
decl aratory judgnent on the basis that OFCCP' s seven-year delay in
bringi ng the enforcenent action barred the action. The OFCCP fil ed
a notion to dismss on ripeness and exhaustion grounds. On August
9, 1996, the district court granted OFCCP's notion on exhaustion
grounds. For the follow ng reasons, we affirm

l.
FACTS AND PROCEDURAL HI STORY

Appel I ant, Vol vo GM Heavy Truck Corporation (Volvo GV, a
contractor with the federal governnent, operates a heavy duty truck
assenbly plant in Dublin, Virginia. The pl ant enpl oys approxi nately
1500 people. As a federal contractor, Volvo GMis subject to Execu-
tive Order 11246. Executive Order 11246 prohibits discrimnation on
the basis of race, color, religion, sex, or national origin by
f eder al

contractors. Exec. Order 11246 8§ 202, 3 CF.R 167, 168 (1965
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Supp.), as anended, Exec. Order No. 11,375, 3 C.F.R 320, 321 (1967
Conp.). Executive Order 11246 is adm ni stered by the O fice of Fed-
eral Contract Conpliance Prograns (OFCCP) in the Departnent of
Labor. 41 CF. R 60-1.2 (1996). As part of its adm nistration of
Exec-

utive Order 11246, the OFCCP periodically conducts conpliance
checks t o assess whet her federal contractors arein conpliance wth
the Executive Order. 41 C.F.R 60-1.20 (1996). If a conpliance
revi ew di scl oses a violation and the parties are unable to reach a
con-

ciliated position, the OFCCP my initiate admnistrative
enf or cenent

proceedings. 41 CF. R 60-1.26(a)(2) (1996). 1

On Decenber 23, 1988, the OFCCP infornmed Volvo GMthat its

Dublin plant had been selected for a conpliance review The OFCCP
conducted the review in early 1989. In a letter sent August 7,

1989,

the OFCCP infornmed Volvo GMof its prima facie finding that Vol vo
GM had di scri m nated agai nst womren in hiring for entry-1|evel posi-

tions during 1988. In the letter, the OFCCP noted that Volvo GM s
sel ection process appeared to be "hi ghly subjective."” Vol vo GMwas

required to provide a witten response to the prima facie finding
wi thin 20 days.

On Novenber 1, 1989, the OFCCP issued a notice of violation reit-
erating its prior finding of gender discrimnation.2 On January 26,
1990, the OFCCP' s regional director issued a notice to show cause,
which stated that the Departnent would initiate enforcenent
pr oceed-

ings if Volvo GMdid not take corrective action within 30 days. As
a result, representatives of Volvo GMand the OFCCP net in an
attenpt to conciliate the dispute. Those conciliations efforts
proved

unsuccessful and ceased as of June 1, 1990.

1 Admnistrative enforcenent proceedings are heard by an
adm ni str a-

tive |l awjudge (ALJ), who i ssues a recommended decision. 41 C. F. R
60-

30.27 (1996). Followng a period for both parties to file
exceptions, the

Departnment of Labor's Adm nistrative Review Board issues a fina
adm ni strative order. 41 C.F.R 60-30.29 & 60-30.30 (1996).

2 Specifically, the letter stated:

Vol vo GM Heavy Truck Corporation exhibited di sparate inpact
inthe hiring of fermal es for the assenbl er position duringthe
period of January 1, 1988 through Decenber 31, 1988. This is
a violation of [41 CF. R 60-3.3 and 60-1.4(a)(1) (1996)].
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Four years passed. On August 30, 1994, the Solicitor of Labor

i nformed Volvo GMthat the OFCCP had "referred the case to the
Solicitor's Ofice for filing of admnistrative enforcenent
pr oceed-

Ings."” The Solicitor's letter offered to "nmake a final attenpt to
resol ve

this matter without contested litigation." Volvo GMrejected the
of fer.

On Decenber 18, 1995, the OFCCP filed an adm nistrative conpl ai nt
agai nst Vol vo GM under Executive Order 11246 seeking backpay for
an affected class of fermales from March 7, 1987 to the present,
injunctive relief, and an order cancelling Volvo GM s current con-
tracts with the federal governnent and barring Volvo GM from par -
ticipating in contracts with the federal governnent until Vol vo GV
conplied with Executive Order 11246.

On January 5, 1996, Volvo GMfiled the instant action for judicial
review of the OFCCP's actions in the United States District Court
for

the Western District of Virginia. The conplaint asserted four
causes

of action. In the first count, Volvo GM sought a declaratory
j udgnent ,

pursuant to 28 U . S.C. § 2201, that the OFCCP' s administrative
enforcenent actions were subject to the statute of limtations in
Va.

Code. 8§ 8. 01-2483 because Executive Order 11246 provi des no statute
of limtations period. The second count alleged that the OFCCP s
delay in bringing the enforcenent action violated the
Adm ni strative

Procedure Act, 5 U.S.C. 8 555(b).4 The third count alleged that
t he

3 § 8.01-248, anended in 1995, now provides:
Every personal action accruing on or after July 1, 1995, for
which nolimtationis otherw se prescribed, shall be brought
within two years after the right to bring such action has
accrued.

Va. Code 8 8.01-248 (M chie 1992 and Supp. 1996) (enphasi s added).

Prior to the 1995 anendnent of § 8.01-248, the sane section pro-
vi ded:

Every personal action for which no limtation is otherw se

pre-
scri bed, shall be brought within one year after the right to
bring

such action has accrued.

Va. Code § 8.01-248 (M chie 1992).



Since the OFCCP brought this action in 1995 based on Volvo GM s
al l eged sex dicrimnation inthe hiring of wonen in 1988, arguably,
t he

one-year statute of limtations, if applicable, would apply tothis
action.

4 Section 555(b) requires federal agencies to conclude matters
"with

due regard to conveni ence and necessity of the parties or their
represen-

tatives and wwthin a reasonable tine."
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OFCCP' s delay in bringing the enforcenent proceedi ngs viol ated the
Due Process C ause of the Fifth Arendnent. The fourth count
alleged a violation of the Freedomof Information Act (FOA), 5
US C 85525

On March 11, 1996, the OFCCP noved to dism ss the conplaint

on the grounds that Volvo GM had failed to exhaust adm nistrative
remedies, or alternatively, the case was not ripe for judicial
revi ew.

On April 4, 1996, Volvo GMfiled its response to the notion, and
t he

OFCCP filed its reply on April 26, 1996. On May 16, 1996 Vol vo
GMfiled a notion for summary judgnent on Count One (statute of
limtations). After denying the OFCCP's notion to stay
consi deration

of Volvo GMs notion for summary judgnent, the OFCCP filed its
opposition to the notion on June 19, 1996, and Volvo GMfiled its
reply on June 28, 1996.

On July 15, 1996, the district court held a hearing on both
noti ons.

Thereafter, on August 9, 1996, the district court entered an order
granting OFCCP's notion to di sm ss on exhaustion grounds, and di s-
m ssed wi thout prejudice as noot Volvo GM's notion for summary

j udgnment on Count One. The instant appeal followed.

1.
DI SCUSSI ON

Vol vo GM chal | enges the district court's decision on the grounds
t hat Executive Order 11246 does not require exhaustion of adm nis-
trative renedies as a prerequisite to seeking judicial review. In
requir-

Ing Volvo GMto exhaust its admnistrative renmedi es, Volvo
contends, the district court abused its discretion. In the
al ternative,

Vol vo GM contends that exhaustion shoul d not be required because
exhaustion would be "futile", exhaustion would not serve the
pur pose

of pronoting judicial econony, and their conpl ai nt rai ses constitu-
tional issues which are exenpt from an exhaustion requirenent.

In a shift fromits litigating position before the district court
to a

5 The fourth count is not at issue in the instant appeal.
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rel ated position, the OFCCP primarily maintains that the district
court

should be affirnmed because the case is not "ripe" because the
filing

of an admnistrative conplaint is not "final agency action."
Al t er na-

tively, the OFCCP argues that the district court should be affirnmed
because Vol vo GM nust exhaust its adm nistrative renmedi es before
seeking judicial review The district court's grant of the OFCCP' s
notion to dismss is reviewed de novo. See Tillman v. RTC, 37 F. 3d
1032, 1034 (4th Cr. 1994). W now address the district court's
deci -

sion requiring Volvo GMto exhaust its admnistrative renedies. 6

A. Exhausti on

A weal th of Suprene Court guidance exists within the area of
exhaustion of adm nistrative renedies. I|n MCarthy v. Madi gan, 503
U S 140 (1992), the Suprene Court discussed the fundanental s of
t he exhaustion doctrine and the interplay between Congressi onal
Intent and the federal judiciary. The Court stated:

The doctrine of exhaustion of admnistrative renedies is one
anong rel ated doctrines -- including abstention, finality,
and ri peness -- that govern the timng of federal court deci-
si onmaki ng. O "paranount inportance” to any exhaustion
inquiry is congressional intent. Wiere Congress specifically
mandat es, exhaustion is required. But where Congress has

not clearly required exhaustion, sound judicial discretion
governs .... Nevertheless even in this field of judicia
di scre-

tion, appropriate deference to Congress' power to prescribe
t he basic procedural schene under which a claimnmay be

heard in federal court requires fashioning of exhaustion
principles in a manner consistent with congressional intent
and any applicable statutory schene.

6 A review of the district court's decision reveals that the
di strict court

granted the OFCCP's notion on the basis of Volvo GMs failure to
exhaust admnistrative renmedies. Wiile the district court did
address the

"ripeness” issue in afootnote, the OFCCPis stretchingit abit to
suggest

the court also ruled on the ripeness grounds. Although we nmay
affirmon

any ground supported in the record, see Jackson v. Kinel, 992 F. 2d
1318,

1322 (4th GCir. 1993), the district court ruled on the exhaustion
gr ounds

and t hat grounds provi des an adequate avenue for affirmnce of the
di s-

trict court. Hence, this opinion only addresses the exhaustion




gr ounds.



This Court has | ong acknowl edged the general rule that par-
ti es exhaust prescribed adm nistrative renedi es before seek-
ing relief fromthe federal courts. Exhaustion is required
because it serves the tw n purposes of protecting adm nistra-
tive agency authority and pronoting judicial efficiency.

Id. at 144 (internal citations omtted).

The exhaustion requirenent provides an agency wi th an opportu-
nity to "correct its own mstakes with respect to programs it
adm ni s-

ters before it is haled into federal court."” |d. at 145; see al so
McKar t

v. United States, 395 U S. 185, 195 (1969) ("frequent and
deli berate

flouting of admnistrative processes could weaken" an agency's
effec-

tiveness "by encouraging” disregard of
Mor eover ,

t he exhaustion requirenent serves to prevent "pieceneal appeals.”
MCarthy, 503 U S. at 145. "In determ ni ng whet her exhaustion is
required, federal <courts nust balance the interest of the
I ndi vidual in

retaining pronpt access to a federal judicial forum against
count er -

vailinginstitutional interests favoring exhaustion." MCarthy, 503
U S at 146; see also Bowen v. City of New York, 476 U.S. 467, 484
(1986) ("application of exhaustion doctrineis intensely practical

its procedures.").

The ultimate decision of whether to waive exhaustion... should be
gui ded by the policies underlying the exhaustion requirenent.")

The Suprene Court, however, in Darby v. United States, 509 U. S
137 (1993), stated that "with respect to acti ons brought under the
APA, Congress effectively codified the doctrine of exhaustion of
adm nistrative renedies in[5 U S.C. § 704]". 1d. at 153; see al so
Myers v. Bethl ehem Shi pbuilding Corp., 303 U S. 41, 50-51 (1938)
("the long settled rule of judicial adm nistration [is] that no one
i's

entitled to judicial relief for a supposed or threatened injury
until the

prescribed adm nistrative renedy has been exhausted."). Thus, the
Court stated that an acti on brought pursuant to the APA"explicitly
requi res exhaustion of all intra-agency appeal s nandated either by
statute or by agency rule."” Darby, 509 U S. at 147.

Dar by, however, did not conpletely renove judicial discretion,
recogni zed in McCarthy, to inpose an exhaustion requirenent when
a statute does not explicitly require exhaustion. Rather, the Court
noted that "[o] f course, the exhaustion doctrine continues to apply
as






a matter of judicial discretionin cases not governed by the APA."

Dar by, 509 U. S. at 154-55 (enphasis added). CGuided by the Suprene
Court's decisions in MCarthy and Darby, we nowturn our attention

to Volvo GM's contentions with respect to exhaustion.

In its conplaint, Volvo GM asserted three causes of action with
respect to the OFCCP' s seven-year del ay i n pursuing adm ni strative
enf orcement proceedi ngs agai nst Vol vo GM The first cause of action
sought a declaratory judgnent that the OFCCP's enforcenent pro-
ceedi ngs were subject to aone-year Virginiastatute of limtations
period; the second, challenged the seven-year delay as a
substanti ve

vi ol ation of the APA;, and the third all eged that the OFCCP' s seven-
year delay violated the Fifth Anendnent's Due Process C ause. A
proper analysis of the instant case requires the court to address
each

of Volvo GM s asserted causes of action to determ ne whet her
exhaustion is required.

Turning to the second cause of action, Volvo GM all eges that the

OFCCP' s seven-year delay in bringing enforcenent actions violates
t he APA. The analyis of Volvo GM s second cause of action need not

detain us long. Pursuant to Darby, Volvo GM nust exhaust its APA
claim before proceeding in federal court. Volvo GM pl aces great

reli-

ance on McCarthy and McKart, but we note that both of those cases
pre-dated the Court's pronouncenent in Darby that all APA clains

are subject to an exhaustion requirenent.

The regul ati ons governi ng cases under Executive Oder 11246 pro-
vi de that agency actionis not final until an appeal has been taken
to

the Adm nistrative Review Board. See 41 C.F.R 60-30.30 (1996).

| ndi sputedly, Volvo GM has not yet taken such an appeal. Although
an issue of first inpressionfor the Fourth Circuit, other circuits
have

requi red exhaustion, within the APAcontext, with respect to Execu-
tive Order 11246. See St. Regis Paper Co., 591 F.2d 612, 613-15
(10th Cr.), cert. denied, 444 U S. 828 (1979) (requiring
exhausti on

and finding that plaintiff did not fall wthin any exceptions to
t he

exhaustion doctrine); Uniroyal, Inc. v. Marshall, 579 F.2d 1060,
1064-67 (7th Gr. 1978) (requiring exhaustion). Therefore, Volvo
GM s second cause of action alleging a violation of the APA nust be
exhaust ed.




Vol vo GM s two addi ti onal causes of action require nore attention.
Qur readings of the pleadings suggest that Volvo GM al so argues
t hat

neither its first cause of action nor its third cause of actionis
subj ect

to exhaustion of admnistrative renedies before proceeding in
f eder al

court. Wth respect to the first cause of action, Volvo GV states
t hat

it "nerely seeks a declaration that an appropriate limtations
peri od

applies to the OFCCP' s enforcenent acti ons, and requests an i nj unc-
tion prohibiting [the OFCCP] from proceeding wth the
adm ni strative

action." The declaratory judgnent, Volvo GM contends, "would pro-
vide the appropriate law to the [OFCCP] to be applied in the
adm ni s-

trative hearing process.”

As such, Volvo GM argues that since Executive Order 11246 does
not specifically require that adm nistrative renedi es be exhaust ed
before proceeding in federal court, an exhaustion requirenent may
only be inposed by the exercise of the district court's sound
j udi ci al

di scretion. But on those grounds we agree with the district court
t hat

Volvo GM s first and third causes of action nust al so be exhaust ed.

First, as we have noted in Gty Nat'l Bank v. Edm sten, 681 F.2d
942 (4th Cir. 1982), the Declaratory Judgnents Act, 28 U.S.C.

§ 2201, is "renedial only, and is not itself a basis for federal

subj ect

matter jurisdiction.” |Id. at 945 n.6 (citing Skelly Gl Co. V.

Phillips

Petroleum Co., 339 U. S. 667, [671-72] (1950)). Moreover, anal ogi-
cally, as the Suprenme Court recognized in Heckler v. R nger, 466
U. S.

602 (1984), a party cannot "bypass the exhaustion requirenments of

t he

Medi care Act by sinply bringing declaratory judgment actions in
f ed-

eral court...." 1d. at 621. Volvo GMs first cause of action is
based on

t he sanme operative facts as Volvo GM s second cause of action, its
APA claim In both causes of action, Volvo GM attacks the OFCCP' s
seven-year delay in bringing enforcenent acti ons agai nst Vol vo GM

As the Declaratory Judgnents Act does not provide a basis for

f eder al

subject matter jurisdiction, Volvo GMs first cause of action would
al so be subject to the APA's exhaustion requirenent.

Second, Volvo GMs third cause of action is based on an all eged
constitutional violation, and does provide a separate basis for



j udi ci al
revi ew, 7 and woul d not be subject to the APA' s exhaustion require-

7 As Vol vo GMnoted inits conplaint, jurisdictionis vested inthe

court pursuant to 28 U S.C 8 1331 in that the instant action is
one "aris-

I ng under the Constitution, laws, or treaties of the United States
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ment. OF course, pursuant to McCarthy, a non- APA case, the district
court may inits sound di scretion inpose an exhausti on requirenent,
which in the instant case the district court did.

GQui ded by the Suprene Court's "repeated reference” in MCarthy

to "congressional intent and the statutory basis undergirding the
adm ni strative process”, the district court began its anal ysis of
t he

exhaustion requirenent by noting that a statutory basis existed for
both the pronul gati on of both the Executive Order 11246 and the
acconpanyi ng regul ati ons. Federal Property and Adm nistrative Ser-
vices Act of 1949, 40 U.S.C. 8§ 471 provides:

It is theintent of the Congress in enacting this |egislation
to

provide for the Governnent an econom cal and efficient
systemfor (a) the procurenent and supply of personal prop-
erty and nonpersonal services, including related function
such as contracting ....

40 U.S.C. § 471 (1986).

No individual shall on the ground of sex be excluded from
participation in, be denied the benefits of, or be subjected
to

di scrimnation under any programor activity carried on or
recei ving Federal assistance under this Act.

40 U.S.C. § 476 (1986).

The President may prescribe such policies and directives ...
as he shall deem necessary to effectuate the provisions of
[this] Act, which policies and directives shall governthe ...
executive agencies in carrying out their respective functions
her eunder .

40 U.S.C. § 486(a) (1986).

The district court also noted that "... every action for noney dam
ages brought by the United States or an officer or agency thereof
which is founded upon any contract express or inplied in |aw or
fact,

shall be barred unless the conplaint is filed within six years
after the

10



right of action accrues or within one year after final decisions
have

been rendered i n applicabl e adm ni strati ve proceedi ngs required by
contract or by law, whichever is later ...." 28 U S.C. § 2415(a)
(1994).

The district court stated that "[the above statutory passages]

| eads

me to the inescapable conclusion that the Congress, specifically
when

It enacted 40 U.S.C. 8§ 486, both reasonably intended and expected
t he

President to pronmulgate Executive Orders relating to federal

contract -

I ng or contractors and to del egate the tediumof their application
to

t he Executive Branch." Hence, the court found that the exhaustion
doctrine applied to Volvo GM s cl ai ms, and t hat none of the excep-

tions to the exhaustion doctrine were applicable to Volvo GM s
clains.8

Vol vo GM attacks the district court's reasoning on the basis that
in MCarthy, the Court noted that Congress' intent to require
exhaus-

tion nust be "specific" and "clear"”, and here, "no indication
[ exi st s]

Inthe statutory | anguage of 40 U.S.C. § 486 that Congress i ntended
by granting the President authority to issue " policies and
directives'

8 In McCarthy, the Court recognized three circunstances in which
t he

interests of the individual weigh heavily against requiring
adm ni strative

exhaustion, nanmely (1) resort to the admnistrative renedy my
prej udi ce

a subsequent court challenge of the contested agency action; (2)
t he

agency's renmedy nay be inadequate; and (3) the admnistrative
r emedy

may be i nadequat e where the adm ni strati ve agency body is shown to
be

bi ased or to have otherw se predeterm ned the issues before it.
McCarthy, 503 U. S at 147-48. Wth respect to the bias issue, the
di strict

court concluded that "[w]hile Labor has been no doubt an
exasperating

adversary, [Volvo GM has failed to denpobnstrate that it is avictim
of

Labor's bias." As for the second exception, the district court
not ed t hat

t he admi ni strative | awjudge i s capable of "entertaining a statute
of



| aches or statute of limtation[s] argunent,” thus Volvo GV could
obtain

through the adm nistrative process the relief sought. As for the
del ay

associated wth the OFCCP's initiation of admnistrative
pr oceedi ngs,

the district court noted that while the delay is "appalling", the
di strict

court stated that the expenses incurred with the attenuated
adm ni strative

process does not provide Volvo GMw th a wai ver fromt he exhaustion
requirenment. Finally, the district court noted that Volvo GM had
not

denmonstrated that the OFCCP acted with "brazen defiance,” an
exception

to the waiver requirenment recognized in Phillip Mrris v. Block,
755

F.2d 368, 369-70 (4th Gr. 1985).

11



to authorize the Secretary of Labor to create a quasi-judici al

adm ni s-

trative enforcement scheme which a party is required to exhaust

pri or

toinitiating suit an action in court." Mreover, Volvo GM notes
t hat

the Solicitor of Labor's regulations issued pursuant to Executive
Order 11246 do not provide for judicial review follow ng the
adm ni s-

trative process, nor do they require that the OFCCP' s processes be
exhaust ed before proceeding in federal court.

We are unpersuaded by Volvo GM s argunent. Contrary to Vol vo
GM s protestations, Congress by granting the President authority to
I ssue "policies and directives" to carry out inplenentation of
Execu-

tive Order 11246 by the agencies, did speak "clearly"” in requiring
exhaustion. By vesting the inplenentation of the Act in the
adm ni s-

trative agencies, Congress was aware that exhaustion is required
before a litigant may chall enge final agency action in federal
court.9

Havi ng now concl uded that an exhaustion requirenent is applicable

9 Volvo GMcites to this court's decisionin Liberty Mitual Ins. v.
Fri edman, 639 F.2d 164 (4th Cr. 1981), to argue that the
| mposi tion of

an exhaustion requirenment nust have sone nexus between t he exhaus-
tion requirenent and the "efficiency and econony of the Procurenent
Act." Again, Volvo GMs argunent is unavailing. In Liberty Mitual,
t he

court, assumng that the Procurenment Act provided the statutory
aut hor -

ity for the President to i ssue Executive Order 11246, stated that
"any

application of the Oder nust be reasonably related to the
Pr ocur enment

Act' s purpose of ensuring efficiency and econony i n gover nment pr o-
curenent ... in order tolie within the statutory grant." 1d. at
170. Vol vo

GMcl ai ms an exhausti on requi renent does not serve the goal s of the
Procurenment Act "in a situationlike this one, wthits associ ated
| engt hy

and costly adm nistrative hearings and appeals, and woul d hi nder
rat her

than pronote the econony and efficiency with which a federa
contrac-

tor, such as Volvo GV perforns its federal governnent contracts.”
O

course, Volvo GMs argunent ignores another, at |east as salient
pur pose

of the Act, which is to ensure that federal contractors, such as




Vol vo

GV] are not engaged in inpermssible discrimnation. Even if the
ratio-

nale of Liberty Mitual is applicable here, an exhaustion
requi r ement

whi ch all ows an agency, which is famliar with the Procurement Act
and

Executive Order 11246, to handl e any such alleged discrimnation
dem

onstrates a sufficient nexus to the Procurenent Act's goals.
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to Volvo GMs clainms, we wll now address Volvo GMs argunents
t hat the exhaustion requirenent should be waived. 10

B. Exceptions to Exhaustion

First, Volvo GM argues that inposition of an exhaustion require-

ment on its statutory and constitutional clains does not serve the
under | yi ng purposes of the exhaustion doctrine. Volvo GM contends
that the narrow issue it seeks the court to address is a purely

statutory
i ssue, nanely the statute of limtations issue. A decision on the
appli -

cable statute of limtations does not require application of any
experi -

ence or expertise which the OFCCP may possess regarding

"enf orcenent of non-discrimnation provisions or other requirenents
of the Executive Order." Nor would resolution of the statute of
limta-
tionsissuerequirejudicial interventionintothe"sacrosanct areas
of
agency discretion”, Volvo naintains.

For its argunent, Volvo GMprincipally relies upon MCarthy,
Bowen, MKart and United States ex rel. Brooks v. difford, 412
F.2d

1137 (4th Cir. 1969) (relying on McKart to concl ude t hat exhausti on
was unnecessary). A synthesis of those cases reveals a central
t hene.

The courts concluded that the purpose of the exhaustion doctrine
would not be served by requiring the plaintiff to exhaust
adm ni str a-

tive renedies. Inportantly to the i ssue at hand, however, in none
of

t hose cases was the APA the basis for judicial review MCarthy
I nvol ved an action by a federal prisoner seeking noney danmages
under Bivens v. Six Unknown Naned Fed. Narcotics Agents, 403 U.S.
388 (1971). Bowen involved the statute providing for judicia
revi ew

of social security disability determ nations, 42 U S.C. 8§ 405(09).

10 W al so note that Vol vo GM s"constitutional claint appears to be
not hi ng nore than clever pleading of its APA claimso as to avoid
t he

exhaustion requirenment. The substance of the APA claim and the
consti -

tutional claimare identical, i.e. 1) the seven-year delay, which
Vol vo

GMterns "extraordinary,” by the OFCCP in bringing the enforcenent
action violated 5 US. C. 8§ 555(b) in that the delay was
"unr easonabl e",

and 2) that sane "extraordi nary" seven-year delay violated its due
pr o-

cess rights under the Fifth Arendnent. Thus, Vol vo GMshoul d not be



able to escape the exhaustion requirenments of the APA nerely by
real -
| egi ng and repackaging its APA claim as a constitutional claim
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MKart involved a direct appeal froma crimnal conviction, and
Br ooks arose on a petition for habeas corpus. Volvo GM has not
pointed to any case, involving a challenge under the APA, since
Dar by, that has subjected the exhaustion requirenment to judicial
di s-

cretion.

As the OFCCP notes, Volvo GMs statutory and constitutional

cl ai ns based on the seven-year delay will involve a "fact-specific
assessnment that cannot be undertaken until the admnistrative
process

Is conpleted.” Although the OFCCP concedes that the statute of
lim -

tations claimrai ses a question of |aw, the OFCCP argues that "the
answer to that question may involve an inquiry into the federal

pol i -
cies served by the Executive Oder", and exhaustion would be
partic-

ularly helpful in that situation. OFCCP cites as support for its
argunent Toilet Goods Ass'n, Inc. v. Gardner, 387 U.S. 158 (1967),
wherein the Court required a party to exhaust a statutory chal | enge
to

t he agency' s regul ati ons reasoni ng t hat exhausti on woul d t hr ow sone
i ght on the agency's "statutory and practical justifications for
the reg-

ulation." Id. at 166.

Volvo GM has failed to denonstrate that requiring Volvo GMto
exhaust its admnistrative renedies will not serve the underlying
pur -

poses of the exhaustion doctrine. Volvo GMs case is readily
di stin-

gui shable fromthe cases upon which it seeks to rely. Unlike in
McKart, which involved a crim nal defendant to whomal |l adm ni stra-
tive renedi es were cl osed; or in Brooks, where the court found t hat
t he exhaustion of adm nistrative renedi es woul d i npose harm t hat
could not be redressed on judicial review, here Volvo GMs only
asserted harm is the burden of defending itself in an
adm ni strative

proceedi ng. Such a burden has been found to be wholly insufficient
to warrant a wai ver of the exhaustion requirenent. See Toil et Goods
Ass'n, 387 U.S. at 164-66; Mers, 303 U S. at 51-52.

Furthernore, Volvo GM asserts that exhaustion would be "futile"
In the present case because the Secretary of Labor has al ready
asserted its positionthat statute of |imtations cannot be applied
to

OFCCP enforcenent actions. Volvo GM bases its argunent on the
fact that inresponsetointerrogatories requestingidentification
of the

statute of limtations that applies to the underlying action, the
Depart -

ment of Labor replied "[t]here is no applicable code or statutory



cita-
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tion." In addition, Volvo GM relies upon the fact that the
Assi st ant

Secretary for Enpl oynent Standards recently issueda final adm nis-
trative decision that held that no statute of Iimtations applies
to an

action brought by OFCCP under § 503 of the Rehabilitation Act.
OFCCP v. Anerican Airlines, No. 94-OFC-9 (Apr. 26, 1996). 11

In response, OFCCP nmaintains that the positions taken by the
Department in defending itself are nmerely "litigating positions”
and

"[do] not necessarily reflect adeliberative adjudication of [ Vol vo
GMs] clainms.” Alitigating position, the OFCCP argues, can not be
determi nati ve of subsequent final agency action because "agency
pol -

icy is to be made, in the first instance, by the agency itself --
not by

the courts, and not by agency counsel."™ Harnon v. Thornburgh, 878
F.2d 484, 494 (D.C. Gr. 1989), cert. denied, 493 U. S. 1056 (1990).

As for the Anerican Airlines decision, the OFCCP argues that the
Anerican Airlines decision involved 8 503 of the Rehabilitation
Act ,

not Executive Order 11246. Moreover, the deci sion was i ssued by t he
Assi stant Secretary for Enploynent Standards, not the Admi nistra-
tive Review Board. While acknow edging that the simlarities
between § 503 and Executive Order 11246 may nean that the rati o-
nale of the Anerican Airlines decision could be applied in the
Execu-

tive Order 11246 context, the OFCCP argues that an adverse ruling
against Volvo GMis not a "certainty." See Thetford Properties |V
Ltd. Partnership v. HUD, 907 F.2d 445, 450 (4th G r. 1990)
Finally,

the OFCCP notes that even if the Departnent has decided that a
st at -

ute of limtations does not apply to the OFCCP' s acti ons, Vol vo GV
may still prevail on either of its clains based on the seven-year
del ay

associated with OFCCP bringing the instant action. Thus, OFCCP
maintains that Volvo GM has failed to satisfy the futility
exception.

The nost hel pful case on the instant issue is Thetford Properties.
In that case, the plaintiffs challenged the district court's
di sm ssal of

its claim for failure to exhaust admnistrative renedies.
Plaintiffs

sought a declaratory judgnment that HUD s Energency Low | ncome
Housi ng Preservation Act of 1987 (Act), 12 U. S.C. 8§ 17151, viol ated

11 In response to Volvo GM s notion for summary judgnent, the
OFCCP argued that the rationale of Anerican Airlines fully applies
to




cases arising under Executive Order 11246.
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their due process rights because of the Act's abrogation of their
uncondi ti onal contractual right to prepay their federally insured
nort -
gages.

Addressing plaintiffs' argunment that exhaustionwas futileintheir
case because they coul d not neet the Act's requirenents for prepay-
ment, Judge Hall, witing for the court, stated:

Absent a clear show ng that an adm nistrative agency has
taken a hard and fast position that makes an adverse ruling
acertainty, alitigant's prognosticationthat heislikelyto
fail before an agency is not a sufficient reason to excuse t he
| ack of exhausti on.

Id. at 450. Moreover, Judge Hall stated that"[w hile HUD cannot
aIIOM/[pIalntlffs] to uncondi tional ly prepay and wi t hdraw fromt he
program it is possible that prepaynent on conditions acceptable to
[plaintiffs] nmay be allowed.” 1d. Finally, Judge Hall noted that
"[t]o

allow [plaintiffs] to avoid the adm nistrative process on their
unsup-

ported all egation of futility would allowthe futility exceptionto
swal -

| ow t he exhaustion rule." 1d.

In the i nstant case, Volvo GMhas the Secretary's litigating posi-
tion that no applicable statutory code or citati on applies to OFCCP
enforcenent actions. Stronger, but still not enough, Volvo GM
relies

upon the Anerican Airlines decision. As the OFCCP noted, the
Anerican Airlines decision does not address Executive Order 11246,
nor has the final decisionnmaker, i.e. the Adm nistrative Review
Board, endorsed the decision.12 Thus, using the rationale of
Thetford,

Volvo GM has failed to denonstrate that an adverse decision is a
cer -

12 For case support, Volvo GMal so relies upon Houghton v. Shafer,
392 U.S. 639 (1968), and Cinderella Career & Finishing Schools,
| nc.

v. FTC, 425 F.2d 583 (D.C. Cir. 1970). In Houghton, the Court held
t hat

a prisoner was not required to exhaust his adm ni strative renmedi es
bef ore

chal l enging a rul e that deprived himof | egal books and materials
because

the ultimate deci si on maker, the Attorney General of Pennsyl vani a,
had

al ready made his position clear. Houghton, 392 U S. at 640. ("In
| i ght of

this [Attorney General's decision] it seens likely that to require
peti -




tioner to appeal ..., would be deenmed a futile act.” In G nderella,
t he

court concluded that disqualification of the admnistrative
deci si onmaker

was warranted where the deci sion maker had prejudged the issue of
t he

case. Cinderella, 425 F.2d at 590-91. Unlike in Houghton and

G nderella, the final decisionmker has not made a deci sion. Thus,
Volvo GM's reliance on those cases is m spl aced.
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tainty. Under these circunstances, exhaustion of its clains is not
futile.

Al so, Volvo GMclains that it should not have to exhaust its APA
cl ai m based on the OFCCP' s seven-year delay, pursuant to 5 U S. C
8§ 555(b), because the APA vests authority for enforcing its
provi si ons

"in a court of conpetent jurisdiction." The difficulty with Vol vo
GM's argunent is its circular reasoning. Volvo GMs argunent is
based on t he prem se that t he seven-year del ay i s unreasonabl e, and
now all a court nust do is dismss the case based on the
unr easonabl e

del ay. As OFCCP notes, the APA does not prohibit, and in fact
encour ages, agencies from addressing the statute's procedural
require-

ments in the first instance.

In the instant case, a determ nation of whether the seven-year

del ay

i s unreasonabl e will undoubtedly require a fact-intensive inquiry
t hat

cannot take pl ace before the adm ni strative process has concl uded.

In

that manner, if, after the agency concludes its review, Volvo GV
appeal s that decision, the district court wwll have a nore conpl ete
fac-

tual record upon which to determ ne whet her di sm ssal is warranted
due to the agency's seven-year delay. See Anerican Fed'n of Gov't

Enpl oyees v. Nmmo, 711 F.2d 28, 29-31 (4th Cr. 1983) (court
ordered di sm ssal, on exhaustion grounds, of plaintiffs' conplaint
under the APAthat certain Veteran Adm nistration guidelines "were
promul gated in violation of [APA]").

Mor eover, Volvo GM argues that it should not be required to
exhaust its constitutional claim 1its third cause of action,
because

"[c]onstitutional <clains are ... wunsuited to resolution in
adm ni strative

hearing procedures and, therefore, access to the courts 1is
essential to

t he deci sion of such questions.” Essentially Volvo GM cl ai ns that
"due process i s viol ated when a pre-deprivation hearing is del ayed
to

the extent that it prejudi ces the defendant's right to a neani ngful
heari ng because it significantly undercuts [Volvo GMs] ability to
present an adequate defense, particularly through the presentation
of

wi tness testinony."13 In addition, Volvo GM all eges that the

13 Volvo GMalleged in its conplaint that the seven-year del ay by
t he

OFCCP in initiating enforcenent proceedings severely prejudiced
Vol vo



GMs ability to defend itself because five of the seven key

managenent

I ndi vi dual s who have personal know edge of Volvo GM s hiring poli -
cies, practices, and procedures in 1987, 1988, and 1989 are no
| onger

with Vol vo GM
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OFCCP' s enforcenent proceedi ngs, which do not provide any tine
limt for initiating adm nistrative enforcenent proceedings, also
Vi o-

| at e due process. Hence, Volvo GMclains that its constitutional
due

process cl ai mcannot be resol ved by the adm nistrative process and
that Vol vo GMshoul d not be required to exhaust its adm nistrative
renmedi es before proceeding in federal court.

The Fourth Circuit has recogni zed that exhaustion can be useful
even where a constitutional issue is presented. In Thetford, the
court

hel d that the prudential considerations underlying the exhaustion
doc-

trine are "no | ess wei ghty when an adm nistrative |litigant raises
a con-

stitutional challenge to a statute which an agency is charged with
enforcing."” Thetford, 907 F.2d at 448. Mreover, the court added
t hat

"exhaustion is particularly appropriate when the adm nistrative
rem

edy may elimnate the necessity of deciding constitutional
questions.”

Thetford, 907 F.2d at 448 (quoting N mm, 711 F. 2d at 31). Further-
nore, the court noted that "requiring exhaustion ... may very well
| ead

to a satisfactory resolution of [the] controversy w thout having to
reach appel l ant's constitutional challenge.” Thetford, 907 F. 2d at
448.

Therefore, the court stated that it "nust reject appellant's
ar gunent

that, as a general rule, exhaustion is not necessary where
adm ni str a-

tivelitigants rai se constitutional challenges."” 1d. The court did
not e,

however, that exhaustion nay not be required "in the rare case when
a statute is patently unconstitutional or an agency has taken a
clearly

unconstitutional position”, or "[whereit is clear that resort to
adm n-

i strative renedi es woul d be i ncapabl e of affordi ng due process...."'
Id.

at 448-49.

In the instant case, Volvo GM should be required to exhaust its
adm ni strative renedi es before proceeding in federal court. First,
as

not ed above, Volvo GMs constitutional claimstens fromthe sane
"unreasonabl e delay"” as forns the basis of its statutory claim
Second,

as with Volvo GM s statutory claim afact-findinginquiry intothe
reasons for the delay will be necessary for the ultimate resol ution



%et her a seven-year del ay viol ates the due process clause. Third,
ﬁgted in Thetford, given the simlarity between the statutory and
g&nt utional clains, the adm nistrative process' resolution of the
tsf)?;uél aimmay wel | alleviate the necessity for the courts to pass
?p]e constitutional claim Thus, Volvo GMhas failed to denonstrate
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that its conbination of circunstances falls within any of the
recog-

ni zed exceptions to the exhaustion doctrine. Accordingly, Volvo GV
must exhaust its clains before proceeding in federal court. 14

[l

CONCLUSI ON

In conclusion, we hold that Volvo GMis required to exhaust its
clainms in the adm nistrative forum Accordingly, the judgnent of
érgtrict court is

AFFI RVED.

14 W share the district court's and Volvo GM s frustration over
t he

OFCCP's seven-year delay in bringing enforcenent proceedings
agai nst

Volvo GM The OFCCP' s seven-year delay is unsettling to say the
| east .

Nevert hel ess, we are satisfied that Vol vo GMshoul d be required to
exhaust its clainms inthe adm nistrative forum For the sake of the
credi -

bility of the admnistrative process, we hope that the
adm ni strative pro-

cess w Il not suffer fromthe sanme appearance of | ack of tineliness
seemngly evinced in the initiation of enforcenent proceedings.
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