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Before: Ju dge K ou tra s
Sta tem ent of the Ca se

This proceeding  concerns a  proposa l for a ssessm ent of civil pena lty filed by the
petitioner a g a inst the respondent pu rsu a nt to section 110 ( a ) of the Federa l M ine Sa fety and
Hea lth A ct of 1977, 30 U.S.C. ' 820( a ) seek ing  a  civil pena lty a ssessm ent of $3,000 for an
a lleg ed viola tion of m a nda tory sa fety sta nda rd 30 C.F.R. ' 75.325( b).  A  hea ring  w a s held in
Indiana ,  Pennsylvania , and the pa rties filed posthea ring  briefs which I ha ve considered in m y
a dju dica tion of this m a tter.

Issu es
The issu es presented in this proceeding  a re ( 1) whether the condition or pra ctice cited

by the inspector constitu ted a  viola tion of the cited m a nda tory sa fety sta nda rd,
( 2) whether the viola tion w a s "significant and su bsta ntia l," ( 3) whether the viola tion resu lted
from  the respondent's "u nw a rranta ble fa ilu re" to com ply with the cited sta nda rd, and ( 4)  the
a ppropria te civil pena lty to be a ssessed for the viola tion, ta k ing  into a ccou nt the sta tu tory civil
pena lty criteria  fou nd in section 110 ( i) of the A ct.  A dditiona l issu es ra ised  by the pa rties
a re identified and disposed of in the cou rse of this decision.

A pplica ble Sta tu tory and Reg u la tory Provisions
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1.  The Federa l M ine Sa fety a nd Hea lth A ct of 1977, 30 U.S.C. ' 801 et seq.
2.  Com m ission Ru les, 29 C.F.R. ' 2700.1, et seq.
3.  M a nda tory sa fety sta nda rd 30 C.F.R. ' 75.325( b).

Stipu la tions
The pa rties stipu la ted to the following  ( Exhibit G- 8):
1. The Ta nom a  M ine is owned a nd opera ted by the respondent, a nd it is su bject to

the ju risdiction of the Federa l M ine Sa fety a nd Hea lth A ct of 1977.
2. The presiding  A dm inistra tive La w  Ju d ge ha s ju risdiction over the proceeding

pu rsu a nt to section 105 of the A ct.
3. Section 104( d)( 2) "S&S" Order No. 3955721, a nd its two m odifica tions a nd

term ina tion were properly served by a  du ly a u thorized representa tive of the Secreta ry of La bor
u pon a n a g ent of the respondent a t the da tes, tim es, a nd pla ces sta ted therein, a nd m a y be
a dm itted into evidence for the pu rpose of esta blishing  their issu a nce.

4. The pa rties stipu la te to the a u thenticity of their exhibits bu t not to the
releva nce or the tru th of the m a tters a sserted therein.

5. The a lleg ed viola tion w a s a ba ted im m edia tely a fter issu a nce of the order.
6. The tota l a nnu a l produ ction of the Ta nom a  M ine is a pproxim a tely

600,000 tons of coa l, m a k ing  it a  m ediu m - sized m ine.  The respondent, Ta nom a
M ining  Com pa ny, Inc., is considered a  sm a ll- sized opera tor.

7. The com pu ter printou t ( Exhibit G- 7), reflecting  the respondent's history of
viola tions is a n a u thentic copy a nd m a y be a dm itted a s a  bu siness record of the m ine Sa fety
a nd Hea lth A dm inistra tion.

8. Ta nom a  M ine ha d a  history of 653 a ssessed viola tions in the 24 - m onth period
from  October 12, 1991 to October 12, 1993.

9. The im position of the proposed civil pena lty will ha ve no effect on the
respondent's a bility to rem a in in bu siness.

10. There w a s no intervening  clea n inspection betw een Order No. 3955721 a nd
previou sly issu ed section 104( d)( 1) cita tions or orders.
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11. The check  tha t w a s pa rt of the perm a nent stopping  line in the first crosscu t
betw een L1 a nd L2 ha d been ta k en down by the respondent to fa cilita te the tra nsporta tion of
coa l to the belt feeder.

12. Coa l ha d been m ine in L3 du ring  the m idnig ht shift on October 12, 1993 while
the check  w a s down.

13. There w a s not su fficient a ir m ovem ent in the crosscu t betw een L1 a nd L2 on
October 12, 1993 to tu rn the va nes of the a nem om eter a t the tim e the M SHA  inspector took
his rea ding .

14. There w a s m etha ne in the a m ou nt of 0.1 percent detected in the la st open
crosscu t betw een L1 a nd L2 on October 12, 1993.

15. On October 12, 1993, Ta nom a  M ine w a s on a  10 - d a y section 103( i) spot
inspection prog ra m  for m etha ne libera tion over 500,000 cu bic feet per 24-hou r period.

Discu ssion
Section 104( d)( 2) "S&S" Order No. 3955721, issu ed a t 10:05 a .m ., on October 12,

1993, cites a n a lleg ed viola tion of 30 C.F.R. ' 75.325( b), a nd the cited condition or pra ctice
is described a s follow s:

W hen check ed with a n a pproved a nnom eter (sic) the a ir in the la st
open crosscu t loca ted betw een L1 a nd L2 entries cou ld not be m ea su red du e
to the la ck  of a ir.  The a ir in the la st open crosscu t cou ld not be m ea su red
with a n a nnom eter (sic) du e to the next crosscu t ou tby being  open. 
Evidence in the form  of tra ck s a nd a  discu ssion with the m ine forem a n
indica te the second crosscu t ba ck  ha d been open to a ccom m oda te
tra nsporta tion of coa l on the previou s shift.  The section w a s not produ cing
coa l on this shift, a nd when check ed the m etha ne in the la st open w a s 0.1
ch4.  This condition w a s present in the m a in C, left side section 007.  The
fa ces of L1 a nd L2 entries were in a pproxim a tely 10 feet.
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Petitioner's Testim ony a nd Evidence
M SHA  Inspector Lewis E. K ish testified tha t he ha s served in tha t ca pa city for

 16 yea rs a nd he described his du ties a nd tra ining , inclu ding  8 yea rs of m ining  experience in
priva te indu stry ( Tr. 17- 20).  He confirm ed tha t he inspected the m ine on October 12, 1993,
a nd issu ed the viola tion in qu estion beca u se he fou nd a n insu fficient a m ou nt of a ir in the la st
open crosscu t in viola tion of m a nda tory sa fety section 75.325( b) ( Exhibit G- 1,
Tr. 21- 23).  He reviewed a  m a p of the M a in C m ine a rea  a nd confirm ed tha t it a ccu ra tely
depicted the developm ent of the section on the da y of his inspection ( Exhibit G- 2 ;
r. 24 -25).

M r. K ish sta ted tha t he inspected the fa ces on the rig ht side of the section a nd
 then proceeded to inspect a cross the fa ces of the left side a nd took  a n a ir rea ding  in the la st
open crosscu t, a nd he m a rk ed the loca tion betw een the L1 a nd L2 entries with a  red "X" on
the m a p ( Tr. 27).  He sta ted tha t he u sed a n a pproved a nd ca libra ted ha nd held a nem om eter
tha t m ea su res the velocity of a ir pa ssing  throu g h the m ovea ble va nes of
 the instru m ent bu t he obta ined no rea ding  beca u se the velocity of a ir w a s less tha n
50 revolu tions per m inu te a nd the va nes wou ld not tu rn.  He took  the m ea su rem ent a t
 the la st cu t- throu g h in the line of pilla rs where perm a nent stopping s were insta lled betw een
the inta k e a nd retu rn a ir ( Tr. 28).

M r. K ish sta ted tha t he inform ed forem a n Ed Stine, who w a s with him , tha t the
a ir m ovem ent w a s not su fficient to tu rn the a nem om eter in the la st open crosscu t, a nd
M r. Stine sta ted tha t he k new there w a s no a ir in the la st open crosscu t beca u se a  cu rta in w a s
down in the next crosscu t ou tby a nd tha t this w a s norm a l beca u se coa l w a s ha u led throu g h the
crosscu t ( Tr. 29).

M r. K ish sta ted tha t he check ed for m etha ne a t the sa m e loca tion where he m a de his
a ir test a nd fou nd one- tenth of one percent ( Tr. 30).  He then inform ed M r. Stine tha t he
wou ld issu e a n order, a nd they proceeded to the a rea  w here the cu rta in w a s down a nd he
m a rk ed the loca tion with a  bla ck  circle on the m a p ( Tr. 30).  He observed a  check  cu rta in
tha t a ppea red to ha ve been pu rposely pla ced a g a inst the left rib a nd he observed equ ipm ent
tra ck s throu g h tha t crosscu t ( Tr. 31).  He fu rther sta ted a s follow s a t ( Tr. 31- 32):

A .  M r. Stine told m e tha t this w a s a  norm a l procedu re for them  to ru n
coa l throu g h this crosscu t, tha t they ha d been doing  it ra ther tha n insta lling
a  ru n throu g h check  cu rta in, which is a  cu rta in insta lled with slits in it to
perm it tra vel of equ ipm ent throu g h this a rea  w ithou t a dversely effecting  the
ventila tion.
Q.  Did M r. Stine indica te to you  a t a ll when coa l ha d la st been m ined or
ru n throu g h there?
A .  Yes, he indica ted tha t coa l ha d been ru n throu g h tha t shift prior,
which wou ld ha ve been on the m idnig ht shift.
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Q.  The m idnig ht shift of October 12th?
A .  Yes.
M r. K ish sta ted tha t the check  cu rta in w a s reinsta lled within 2 to 3 m inu tes a nd he

took  a  m etha ne test a nd fou nd none present, a nd a nother check  w ith his a nem om eter indica ted
there w a s su fficient a ir in excess of 15,000 cfm  ( Tr. 33).  He confirm ed tha t no m ining  w a s
g oing  on while he w a s on the section, a nd tha t it w a s a  m a intena nce shift.  However, m ining
wou ld norm a lly a g a in resu m e on the a fternoon second shift
( Tr. 34).

M r. K ish confirm ed tha t he took  notes reg a rding  the viola tion ( Exhibit G- 3), a nd tha t
he cited section 75.325( b), beca u se it requ ires 9,000 cfm  of a ir in the la st open crosscu t
reg a rdless of whether the u nit is in produ ction or not.  He expla ined why he believed tha t his
a ir rea ding  w a s m a de in the la st open crosscu t ( Tr. 35- 36).

M r. K ish sta ted tha t M r. Stine did not indica te to him  tha t the loca tion where he
check ed the a ir a nd m etha ne w a s not in the la st open crosscu t a nd the preshift exa m - ina tion
book  indica ted tha t the preshift exa m iner m a de a n a ir rea ding  a t the la st open crosscu t
betw een the L1 a nd L2 entries, a s he did, a nd recorded 15,120 cfm  of a ir.  Since the loca tion
of the crosscu t w a s shown a s L1 to L2, M r. K ish a ssu m ed tha t w a s the correct pla ce to ta k e the
a ir rea ding s ( Tr.38).

M r. K ish sta ted tha t he reviewed the preshift a nd onshift m ine exa m iner reports for
October 12, 1993, a nd the a ir rea ding s on both reports for the la st open crosscu t is shown a s
15,120 cfm  ( Exhibits G -5 a nd G -5).  The m ine exa m iner sta ted tha t these a ir rea ding s were
ta k en a t crosscu ts L1 a nd L2, a nd M r. K ish believed tha t these a ir rea ding s were for the la st
open crosscu t "beca u se tha t's where the la st open crosscu t is loca ted" a nd the opera tor "wou ld
ha ve no rea son to ta k e a n a ir rea ding  a t tha t loca tion if it w a s not the la st open crosscu t" ( Tr.
62).  He sta ted tha t these a ir rea ding s were ta k en betw een 5:00 and 6:00 a .m ., a nd he w a s of
the opinion tha t the check  cu rta in w a s down a t tha t tim e beca u se "once tha t m a chine w a s
m oved over to the rig ht side, I see no rea son why they wou ld ha ve reinsta lled it a nd ta k en it
ba ck  down.  It doesn't m a k e sense" ( Tr. 61-62).

On cross- exa m ina tion, M r. K ish referred to the m ine m a p ( Exhibit G- 2 ), a nd sta ted tha t
for som e pu rposes of the M ine A ct, the la st open crosscu t extends from  the R3 entry to the L3
entry, a nd "tha t is the line of la st open crosscu t a cross, yes" ( Tr. 72).  For pu rposes of the
definition of "work ing  pla ce a rea  inby the la st open crosscu t," tha t entire a rea  w ou ld be the
la st open crosscu t ( Tr. 72).  The cited "la st open crosscu t" a t issu e in this ca se is a  pa rticu la r
loca tion in tha t a rea  tha t is g iven for a n a ir m ea su rem ent, a nd on the da y the order w a s
issu ed there were two la st open crosscu ts for pu rposes of a ir m ea su rem ent in the m a in C
section.  The "g ist" of the viola tion is tha t the la st open crosscu t on the left side did not ha ve
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9,000 cfm  of a ir.  In his opinion, the loca tion for the a ir m ea su rem ent w a s the a rea s betw een
the L1 a nd L2 entries ( Tr. 73).

M r. K ish sta ted tha t if the respondent's u se of the check  cu rta in in qu estion to ventila te
the m a in C section w a s pa rt of its a pproved ventila tion pla n there wou ld still be a  viola tion of
section 75.325( b) "beca u se a  sta tu tory provision ca nnot be su perseded with a  pla n tha t will
u nderm ine tha t sta tu tory provision" ( Tr. 74).  He confirm ed tha t the loca tion of the la st open
crosscu t for a ir m ea su rem ent pu rposes ca n cha ng e when the m iner is in the L3 entry, a nd in
tha t ca se, the la st open crosscu t wou ld be betw een the L2 and L3 entries ( Tr. 74).

M r. K ish confirm ed tha t there a re two M M U ( m echa nized m ining  u nits) sections shown
on the m ine m a p, a nd he identified them  a s the 001 a nd 007 tha t coincide with
the continu ou s m ining  m a chine.  He believed this w a s the only m ine a rea  tha t ha d
two M M U's.  He fu rther sta ted tha t other m ine sections were ventila ted the sa m e a s the m a in
C section with a  dou ble split of a ir, bu t they were continu ou s ha u la g e sections tha t loa ded on
brid ge conveyors a nd did not u se shu ttle ca rs ( Tr. 77- 78).

M r. K ish sta ted tha t he did not k now the volu m e of a ir pa ssing  thru  the
6 -1/ 2 x 19 foot cited crosscu t a rea  w here he took  his a ir rea ding  a nd he did not check
the a ir direction beca u se he did not ha ve a  chem ica l sm ok e tester with him .  A lthou g h
he cou ld ha ve check ed the a ir direction by em itting   d u st from  his g loves, he did not do
so ( Tr. 80).  He sta ted tha t the L2 entry w a s a  retu rn, a nd confirm ed tha t the two check s
loca ted betw een the L2 and L3 entries ou tby the la st open cross- cu t a s shown on the m a p were
in com plia nce with the ventila tion pla n ( Tr. 82).

M r. K ish confirm ed tha t there is no requ irem ent tha t 9,000 cfm 's of a ir be m a in-
ta ined in the entire la st open crosscu t from  R3 to L3, a nd tha t the a pplica ble 9,000 cfm
pu rsu a nt to section 75.325( b), wou ld only be a t a  specific loca tion in tha t a rea  ( Tr. 89).

On fu rther redirect, M r. K ish confirm ed tha t reg u la tory section 75.360( c)( 1), sta tes
where the loca tion of the la st open crosscu t is in rela tion to the ta k ing  of a n a ir m ea su re-
m ent du ring  the preshift exa m ina tion.  The reg u la tion sta tes tha t the la st open crosscu t "is the
crosscu t in the line pilla rs conta ining  the perm a nent stopping s tha t sepa ra te inta k e a ir cou rses
a nd the retu rn a ir cou rses."  He identified this loca tion a s the a rea  m a rk ed with a n "x" in the
yellow  a rea  shown on m a p Exhibit G- 2  ( T r. 92).

M r. K ish testified a bou t a lterna te m ethods of ventila ting  the fa ce a rea s, a nd he sta ted
tha t the a ir pa ssing  throu g h the la st open crosscu t betw een L1 a nd L2 w a s insu fficient, bu t he
did not k now if there w a s positive a ir m ovem ent ( Tr. 93-98).  He sta ted tha t in the split
system  of ventila tion in u se there a re two crosscu t loca tions where the a ir m u st be m ea su red
a nd where 9,000 cu bic feet of a ir m u st be m a inta ined ( Tr. 99).

On fu rther cross- exa m ina tion, M r. K ish identified Exhibit R6, a t pg s. 49 a nd 50, a s
a n M SHA  "qu estion a nd a nswer" docu m ent com piled to cla rify a nd interpret the new
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Novem ber, 1992 ventila tion reg u la tions.  He sta ted tha t the docu m ent reflects tha t the
definition of "la st open crosscu t" for pu rposes of a n a ir rea ding  w a s not cha ng ed.  He confirm ed
tha t there w a s su ch a  definition in the old reg u la tions bu t did not k now where tha t m ig ht
ha ve been ( Tr. 101- 103).

Inspector K ish confirm ed tha t he initia lly issu ed the order a s a  non- "S&S" viola tion,
bu t m odified his finding  to "S&S" the following  d a y a fter ha ving  "second thou g hts a bou t the
circu m sta nces involved."  He sta ted tha t "in hindsig ht, I fig u red tha t it w a s S&S, a nd I a lso
check ed with the su pervisor to see wh a t his feeling s were on it a nd he a g reed with it" ( Tr.
40).

M r. K ish sta ted tha t in m a k ing  his "S&S" determ ina tion he considered the fa ct tha t the
m ine w a s on a  10 - d a y section 103( i) spot inspection cycle for a t lea st 2 yea rs beca u se it
libera ted 500,000 to a  m illion cu bic feet in a 24 -hou r period, a nd tha t produ ction equ ip-
m ent wou ld be pa ssing  throu g h the cited a rea  du ring  norm a l produ ction a nd he believed this
presented a n ignition ha za rd beca u se of the m etha ne a ccu m u la tion ( Tr. 40).  He fu rther sta ted
a s follow s a t ( Tr. 40 -41):

Q.  Did you  believe tha t a  m etha ne a ccu m u la tion in the explosive ra ng e
w a s rea sona bly lik ely?
A .  Yes, I did.
Q.  W hy?
A .  Beca u se this a ir in the la st open crosscu t, there w a s a  m inim a l a m ou nt
of a ir pa ssing  throu g h this a rea .
*       *       *       *       *      *       *
A .  Beca u se of the equ ipm ent pa ssing  throu g h tha t a rea , a lso.
Q.  Bu t m y qu estion rig ht now is a bou t the m etha ne a ccu m u la tion?
A .  Ok a y.  The m etha ne a ccu m u la tion - - -  there w a s a n a ccu m u la tion of
one- tenth of one percent, which w a s dilu ted a nd ca rried ou t when we did
re- insta ll the check  the next crosscu t ou tby.  Therefore, I ha ve to sa y tha t
a n a ccu m u la tion w a s possible to continu e g rowing  in tha t a rea  ha d there
not been su fficient ventila tion to render a  dilu ta nt.
M r. K ish sta ted tha t the m ine ha d a  prior m etha ne ignition in 1985.  The a pproxim a te

m etha ne libera tion for the C m a in section a t the tim e of inspection w a s 18,000, a nd a lthou g h
0.1 m etha ne w a s detected, he believed it w a s lik ely tha t m etha ne wou ld continu e to a ccu m u la te
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beca u se "this is a  virg ina l a rea  of the m ine, there's nothing  m ined ou t a rou nd it.  So it wou ld
be a ssu m a ble tha t you  w ou ld either m a inta in tha t or possibly g o u p in m etha ne" ( Tr. 45-46).

M r. K ish believed tha t a  m etha ne ignition w a s rea sona bly lik ely to occu r "if the
conditions were left g o" beca u se of equ ipm ent su ch a s scoops, shu ttle ca rs, roof bolters, a nd
continu ou s m iners norm a lly pa ssed throu g h a nd opera ted in the a rea .  The scoops were u sed a s
pa rt of the clea n- u p cycle a nd when the m eta l bu ck et is pressu rized a g a inst the rock - ba sed
m ine floor spa rk s ca n be crea ted.  Other potentia l ignition sou rces inclu ded the m ining
m a chine a nd shu ttle ca rs u sed in clea ning  u p a nd loa ding  rock , perm issibility equ ipm ent fa u lts
tha t m a y occu r, a nd roof spa rk s g enera ted by the roof bolter bits when drilling  into the roof
( Tr 47- 57).  M r. K ish confirm ed tha t in his experience, he w a s a w a re of perm issibility
problem s a nd viola tions connected with shu ttle ca rs a nd scoops ( Tr. 55, 58).

M r. K ish sta ted tha t he never exa m ined a ny of the m ining  equ ipm ent u sed in the cited
a rea  prior to his inspection, bu t tha t a  w eek  la ter du ring  a n inspection he fou nd perm issibility
viola tions on the shu ttle ca r, scoop, a nd roof bolter.  He did not k now whether these viola tions
existed du ring  his October 12, 1993, inspection ( Tr. 59).  He believed tha t three people were
exposed to the cited ha za rd, a nd they wou ld lik ely be the m iner opera tor, helper, a nd shu ttle
ca r opera tor ( Tr. 59-60).

M r. K ish confirm ed tha t a t the tim e he issu ed the order he w a s a w a re tha t the m ine
w a s on a  103( i) spot inspection cycle a nd tha t equ ipm ent tra veled throu g h to the L1 to L2
a rea s.  W hen a sk ed if his su pervisor told him  to m odify the order to "S&S" the next da y, M r.
K ish responded "not tha t I'm  a w a re of.  I don't reca ll tha t" ( Tr. 77).  He expla ined his initia l
non- "S&S" determ ina tion a s follow s a t ( Tr. 76):

A .  M a inly beca u se I w anted to be fa ir with the com pa ny.  Ba sica lly, I
didn't ha ve the tim e to investig a te tha t - - -  I rea lly didn't k now  a t tha t tim e
for positively wh a t w a s rea lly scra m bled in m y hea d a t tha t tim e.  If
a nything , I w a s m ore lenient.  Lik e I sa y, I don't lik e to wh a m  the
com pa ny.  Bu t then on reviewing  it a g a in, it ju st w a s too overwhelm ing  for
m e to let g o a s a  non S&S.
M r. K ish sta ted tha t the explosive ra ng e of m etha ne is 5 to 15 percent a nd tha t the two

M M U's on the cited section were libera ting  18,000 cu bic feet of m etha ne per 24-hou r period
( Tr. 48).  He confirm ed tha t he cited no equ ipm ent perm issibility viola tions on the section a t
the tim e of his inspection a nd he believed tha t du ring  the cou rse of m ining  a t the L3 fa ce
there wou ld not ha ve been a ny problem  with a ir qu a ntities a t the fa ce.  The L3 fa ce wou ld
ha ve been the fa ce tha t w a s m ined on October 12, a nd even if one were to a ssu m e tha t the
check  cu rta in w a s down, there wou ld still be su fficient a ir to ventila te the L3 work ing  fa ce
( Tr. 85).

M r. K ish did not believe tha t a ny m ining  w a s ta k ing  pla ce on the left side of the
section betw een 5:00 a .m . a nd 6:00 a .m ., or tha t the a ir rea ding  a t the crosscu t betw een
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L1 a nd L2, w a s over 15,000 cfm 's beca u se there w a s no rea son to reinsta ll or ta k e down the
cu rta in once it w a s insta lled, a nd M r. Stine told him   the cu rta in w a s ta k en down while the
a rea  w a s m ined ( Tr. 121).  M r. K ish cou ld not sta te tha t preshift exa m iner M cG a ry fa brica ted
the a ir rea ding s recorded in his report  ( Tr. 125).

Inspector K ish sta ted tha t there were a  nu m ber of rea sons for his u nw a rra nta ble fa ilu re
finding , inclu ding  previou sly issu ed cita tions for ha ving  less tha n 9,000 cfm  of a ir in a  la st
open crosscu t, a nd forem a n Stine's "directness" in telling  him  tha t it w a s "a  norm a l pra ctice" to
m ove the cu rta in to fa cilita te coa l ha u la g e throu g h the a rea  ( Tr. 60).  M r. K ish sta ted tha t it
w a s not possible to m a inta in 9,000 cu bic feet of a ir in the la st open crosscu t when the a ir is
short cu tting  throu g h the ou tby crosscu t ( Tr. 61).

M r. K ish confirm ed tha t he w a s a w a re of the previou sly issu ed cita tions of section
75.325( b) a t the tim e he issu ed his order "m a inly throu g h conversa tions with ou r inspectors ou t
in the field offices a nd overhea ring  them  ta lk  a bou t them " ( Tr. 65).  He reviewed M SHA 's
records for copies of the prior cita tions a fter he issu ed the order
( Exhibit G-6).

M r. K ish confirm ed tha t forem a n Stine did not hesita te or in a ny w a y try to cover u p
the fa ct tha t the cu rta in w a s rem oved while m ining , a nd tha t he indica ted tha t this w a s norm a l
loa ding  procedu re on the left side ( Tr. 86).  M r. K ish sta ted tha t the prior cita tions were "a
la rg e fa ctor" in his u nw a rra nta ble fa ilu re determ ina tion, a s w ell a s his belief tha t M r. Stine
shou ld ha ve been a w a re tha t 9,000 cfm 's of a ir w a s requ ired in the la st open crosscu t ( Tr.
87).  M r. K ish confirm ed tha t his belief in this reg a rd  w a s ba sed on the a ssu m ption tha t the
L1 to L2 a rea  w a s the la st open crosscu t ( Tr. 87).  He believed tha t
one prior cita tion not inclu ded a m ong  those in Exhibit G-6 , w a s issu ed on the m a in C section.
 He fu rther sta ted tha t there is no prohibition a g a inst sim u lta neou s preshift a nd onshift
exa m ina tions ( Tr. 90).  He su bsequ ently confirm ed tha t prior Cita tion No. 3955590, for only
5,832 cfm  of a ir thru  the la st open crosscu t betw een the belt a nd tra ck  entry w a s issu ed on the
left side of the C m a in section, bu t w a s su bsequ ently m odified to reflect it w a s issu ed on the
rig ht side ( Exhibit G-6 ; Tr. 100).

In response to bench qu estions, M r. K ish sta ted tha t ba sed on the 15,120 and 14,320,
a ir rea ding s recorded in the preshift report a nd exa m ina tion book  the ventila tion cu rta in in
qu estion wou ld ha ve ha d to been u p.  He confirm ed tha t forem a n Stine told him  tha t it w a s a
pra ctice to ta k e the cu rta in down, a nd a lthou g h this pu rported a dm ission is not recorded in his
notes, he reitera ted tha t M r. Stine sta ted tha t it w a s a  pra ctice to ta k e the cu rta in down to
a llow the shu ttle ca r to ha u l throu g h the crosscu t ( Tr. 109 -110).
Respondent's Testim ony a nd Evidence

W a lter M cG a ry testified tha t he ha s 20 yea rs of m ining  experience a nd ha s served a s a
su pervisor a t the m ine for the pa st 10 yea rs a nd holds m ine exa m iner a nd a ssista nt m ine
exa m iner's pa pers.  He w a s the section forem a n on the m a in C section on the third shift from
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11:00 a .m ., October 11, 1993, to 7:00 a .m ., October 12, 1993.  He confirm ed tha t the section
m a p ( Exhibit G- 2 ), represents the section a s he rem em bered it a t tha t tim e ( Tr. 127).

M r. M cG a ry expla ined the m ining  tha t w a s ta k ing  pla ce on October 12.  A fter
com pleting  m ining  on L3 left side, the shu ttle ca rs m oved to the rig ht side a nd the roof bolter
m oved to the left side to bolt the L3 a rea , a nd the crew had problem s "g etting  the m a chines
squ a red a rou nd."  He retu rned to the rig ht side to check  on a  rock  tha t ha d rolled ou t of the
rib a nd hit one of the m en.  W hile he w a s being  tra nsported ou t, the roof bolters from  the left
side inform ed him  tha t the bolter w a s stu ck  a nd cou ld not be m oved.  The check  cu rta in w a s
ta k en down to a llow  a  shu ttle ca r to g o in a nd pu ll ou t the bolter, bu t the shu ttle ca r opera tor
forg ot to pu t the cu rta in ba ck  u p, a nd by the tim e the bolter w a s ta k en ou t of the a rea  "it w a s
qu itting  tim e a nd we m a n tripped ou t" ( Tr. 128- 130).

M r. M cG a ry confirm ed tha t the check  cu rta in w a s down when the L3 entry w a s being
m ined, a nd he sta ted a s follow s a t ( Tr. 131):

Q.  A nd why did you  m ine with tha t check  ou t?
A .  In order to ru n two shu ttle ca rs, w e ru n one in the top side a nd one
on the bottom  side a nd we took  it down.  Once we were done m ining , we
com e ba ck  ou t a nd we pu t tha t check  ba ck  u p to ta k e ca re of ou r a rea s.
Q.  A re you  perm itted to m ine in tha t fa shion?
A .  I never thou g ht a ny other w a y.  I w a s a lw a ys m ining  tha t w a y.  I've
m ined tha t w a y with other Federa l inspectors in there with m e a nd there
w a s nothing  sa id a bou t it.
Q.  The sa m e w a y you  w ou ld be m ining  on the L3 entry on tha t pa rticu la r
da y?
A .  The sa m e w a y I w a s m ining  on the left side, yes.
M r. M cG a ry sta ted tha t the produ ction report for October 12, reflects tha t he w a s

loa ding  coa l in L3 from  2:05 to 3:30 a .m .  He left the section a t 6:30 a .m ., a nd no one w a s
there when he left.  M r. Stine a nd M r. K ish were never in the section du ring  his shift
( Exhibit R- 2 ; Tr. 133).

M r. M cG a ry sta ted tha t his preshift report for October 12, 1993, reflects tha t he
m ea su red 15,120 cfm  of a ir "on m y la st open crosscu t which w a s ta k en betw een L1 a nd L2"
( Exhibit R- 3, Tr. 134).  He took  the rea ding  betw een 5:00 and 6:00 with a n a nem om eter a nd
"the check  w a s u p down below" beca u se it is a lw a ys pu t ba ck  u p when m ining  is finished a nd
when m ining  a nd the equ ipm ent m oved from  the left side to the rig ht side, the check  cu rta in
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g oes ba ck  u p a g a in ( Tr. 134).  He fou nd no m etha ne a t the fa ces or a t the la st open crosscu t
( Tr. 135).

On cross- exa m ina tion, M r. M cG a ry expla ined the loca tion of the bottom  a nd top
crosscu t rou tes, a nd he sta ted tha t the top crosscu t rou te from  L2 to L1 on m a p Exhibit G- 2 ,
pa sses throu g h the crosscu t where the cu rta in w a s down ( Tr. 138).  He sta ted tha t shu ttle ca r
opera tor A ndy Scott pu t the check  cu rta in ba ck  u p a t 3:30 a .m . when the L3 m ining  w a s
com pleted a nd he k new this beca u se his a ir rea ding  in the la st open crosscu t showed
15,120 cfm  of a ir.  He did not persona lly see M r. Scott pu t the cu rta in u p, bu t he wou ld not
ha ve obta ined the a ir rea ding  if it were down.  He confirm ed tha t except for ta k ing  the
cu rta in down while m ining  is ta k ing  pla ce, it a lw a ys rem a ins u p so tha t a dequ a te a ir rea ding s
m a y be ta k en in the la st open crosscu t, L1 to L2 ( Tr. 139- 140).

M r. M cG a ry reitera ted why the cu rta in w a s ta k en down du ring  his shift, a nd he
expla ined the rou te of tra vel for the shu ttle ca r tha t w ent to the L3 a rea  to pu ll ou t the roof
bolter ( Tr. 140 -144).

M r. M cG a ry sta ted tha t when he took  his a ir rea ding  a t crosscu t L1 to L2, a s recorded
in his preshift report, ( Exhibit G-4), he considered tha t loca tion to be the la st
open crosscu t, a nd he a g reed tha t 9,000 cfm  of a ir is requ ired to be m a inta ined in the
la st open crosscu t ( Tr. 145).  He denied tha t he m a y ha ve ta k en his a ir rea ding  in the crosscu t
betw een L2 and L3 beca u se there w a s equ ipm ent in tha t a rea  ( Tr. 145- 147).

M r. M cG a ry sta ted tha t he only lea rned tha t the viola tion w a s a  ( d)( 2) order "a  cou ple
of week s a g o," a nd tha t the only discu ssion he ha d with M r. K ish w a s a fter the viola tion w a s
issu ed when he told him  tha t "I didn't think  tha t I did a nything  w rong ."
He fu rther sta ted a s follow s a t ( Tr. 148- 149):

Q.  Do you  reca ll telling  M r. K ish tha t the m ine w a s g oing  to insta ll ru n
throu g h check s on the section now?
A .  No.  I told M r. K ish tha t the w a y we ru n tha t is so we wou ldn't ha ve
to opera te with ru n throu g h check s.  Bu t a fter tha t viola tion we ha d to u se
ru n throu g h check s or else not ru n throu g h it a fter tha t.  Bu t prior to tha t,
w e didn't ha ve to u se ru n throu g h check s.
Q.  You  never brou g ht to M r. K ish's a ttention the a lleg a tions tha t the
shu ttle ca r opera tor ha d pu t the check  ba ck  u p a nd then ta k en it ba ck
down; did you ?
A .  I don't reca ll.  I don't k now if I did or I didn't.  I honestly cou ldn't. 
Bu t I'm  telling  you  tha t I did so wh a t - - -  w ou ld tha t ha ve a ny bea ring  on
M r. K ish?
Q.  Tha nk  you , sir.  You 've a nswered m y qu estion.  Tha nk  you .
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M r. M cG a ry sta ted tha t shu ttle ca r opera tor Scott never indica ted to him  tha t a fter the
check  cu rta in ha d been reinsta lled he took  it down a g a in.  He sta ted tha t M r. Scott "told m e
on the w a y g oing  ou t tha t he forg ot to pu t the check  ba ck  u p" ( Tr. 150).

W hen a sk ed in response to a  fu rther qu estion by the petitioner's cou nsel if he ever
inform ed forem a n Stine or a nyone else tha t M r. Scott forg ot to pu t the check  cu rta in
ba ck  u p, M r. M cG a ry sta ted a s follow s a t ( Tr. 159):

A .  No, I did not.  There w a s so m u ch confu sion ou tside with him  being
hu rt a nd I w a s ta lk ing  to the Sta te inspector a t the tim e a nd he a sk ing  m e
qu estions.  I never g ot a rou nd to him .
Thom a s Na lisnick testified tha t he ha s been em ployed by  the respondent for

12 yea rs a nd ha s served a s its chief m ining  eng ineer since 1988.  His du ties inclu de the
su bm ission of ventila tion a nd roof control pla ns, a nd the dra w ing  of m ine m a ps a nd projections.
 He holds a  B.S. deg ree in m ining  eng ineering  a nd is a  professiona l eng ineer.  He is
persona lly involved with the su bm ission of m ine pla ns to M SHA  a nd dea ls directly with the
District Two office in connection with the developm ent a nd su bm ission of ventila tion pla ns ( Tr.
159- 161).

M r. Na lisnick  identified Exhibit R- 4  a s a  typica l fa ce print tha t "rou g hly" show s the
m ining  m ethod u sed on the m a in C section on October 12, 1993, a nd he confirm ed tha t this
w a s pa rt of the a pproved pla n in effect tha t da y ( Tr. 163).  He believed tha t the m ining  of
the L3 entry, with the check  cu rta in down one crosscu t ou tby the la st open crosscu t betw een
the L1 a nd L2 entries presented no problem  a nd tha t the pla n perm itted m ining  a nd
ventila ting  in tha t fa shion ( Tr. 163).  He a g reed tha t not a ll of the 15,000 cfm  of a ir wou ld
tra vel u p the L2 entry, throu g h the crosscu t L2 to L3, a nd to the work ing  fa ce, a nd he
expla ined the a ir direction a nd m ining  m ethod ( Tr. 164-166).  He sta ted tha t the m ining
m ethod w a s sa fer beca u se it elim ina tes the "ru n throu g h" check  cu rta ins while still dilu ting
g a ses.

M r. Na lisnick  identified Exhibit R- 5, a s a  letter da ted Decem ber 13, 1993, to him  from
M SHA  District M a na g er Joseph J. G a rcia  rela ting  to ventila tion dra w ing  Exhibit R-4 ( Tr.
167).  M r. Na lisnick  sta ted tha t he spok e with M SHA 's district ventila tion representa tive Zilk o
on Decem ber 8, 1993, a nd he expla ined a s follow s a t ( Tr. 167- 168).

A .  A ctu a lly, I ta lk ed to M r. Zilk o on Decem ber 8th.  W e ha d ou r first
conversa tion.  He ca lled m e u p a nd he w a s told tha t w e ha d to reeva lu a te
ou r m a in C fa ce ventila tion with these check  cu rta ins a nd tha t.  A nd we
discu ssed it a nd we both a g reed tha t the best w a y is the w a y we ha ve it
worded now since the m a in ventila tion is m ore not typica l or there's m ore
va ria bles in the m a in ventila tion.  You  w a nt to ha ve som e flexibility in
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m oving  the ca nva ses.  You  ju st ca n't m a k e a  pla n a nd sa y, these ca nva sses
will be rig ht here.  It's not pra ctica l a nd I think  it's - - - .
M r. Na lisnick  believed tha t the m ining  condu cted on the m idnig ht shift on

October 12, a nd the ventila tion m ethod u sed a t tha t tim e, w a s in com plia nce with the
ventila tion pla n a nd reg u la tions a nd tha t the section w a s being  ventila ted ( Tr. 186).

On cross- exa m ina tion, M r. Na lisnick  sta ted tha t the L2 loca tion on m a p Exhibit R- 1 is
a  projected retu rn a ir cou rse a nd tha t the designa ted stopping s a re for the pu rpose
of sepa ra ting  the inta k e from  the retu rn.  He confirm ed tha t it w a s necessa ry to ta k e the check
cu rta in down a cross the crosscu t betw een L1 a nd L2 so tha t a  shu ttle ca r wou ld not ha ve to g o
throu g h a  ru n- throu g h check .  He confirm ed tha t the pu rpose of the typica l fa ce ventila tion
print, Exhibit R-4, is to m inim ize the need for ru n- throu g h check s, bu t he a ck nowled ged tha t
u nder the type of m ining  in qu estion there w a s no need for ru n- throu g h check s ( Tr. 190- 192).

M r. Na lisnick  confirm ed tha t L1 a nd L2 a re work ing  pla ces, a nd tha t the ventila tion
m ethod u sed on the section a t the tim e of the inspection w a s the sa fest w a y of doing  it
( Tr. 193).  M r. Na lisnick  sta ted a s follow s with respect to the Decem ber 13, 1993, letter from
M r. G a rcia  ( Exhibit R- 5; Tr. 194- 195):

Q.  Look ing  a t the letter tha t you  received on the 13th of Decem ber, I
point you  to the third pa ra g ra ph.  It's a  one- sentence pa ra g ra ph.  W ou ld
you  rea d tha t sentence a lou d, plea se?
A .  The loca tion of the stopping  line is u sed to determ ine the qu a ntity of
a ir in the la st open crosscu t.  Reference 30 C.F.R. '' 75.325( b) a nd
75.360( c)( 1).
Q.  A nd do you  ha ppen to k now wh a t these two sections of the reg u la tions
a re, sir?
A .  75.325( b) I k now for su re a nd 360( c)( 1) I'm  not qu ite positive on
tha t.
Q.  W ou ld it su rprise you  if I told you  tha t the 75.325( c) points ou t the
need for m a inta ining  - - -  or 325( b), excu se m e, points ou t the need for
m a inta ining 9,000 cfm  in the la st open crosscu t a nd the 75.360( c)( 1)
designa tes where the la st  open crosscu t is a nd tha t, in fa ct, on tha t m a p
there u nder 75.360( c)( 1) it is betw een L1 a nd L2?
A . If you 're g oing  by the definition of stopping  lines, I wou ld a ssu m e tha t's
where the la w  sta tes its a t.

Petitioner's A rg u m ents
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The petitioner a rg u es tha t the cited section 75.325( b), requ ires a t lea st 9,000 cu bic
feet of a ir per m inu te a t the la st open crosscu t in a ny pa ir or set of developing  entries,
a nd tha t the term  "la st open crosscu t," for pu rposes of a ir rea ding s is defined by sections
75.360( c)( 1) a nd 75.362( c)( 1),  a s "the crosscu t in the line of pilla rs conta ining  the perm a nent
stopping s tha t sepa ra te the inta k e a ir cou rses a nd the retu rn a ir cou rses."

The petitioner a sserts tha t the loca tion where Inspector K ish took  his a ir rea ding
betw een the L1 a nd L2 entries w a s the la st open crosscu t a nd proper loca tion for determ ining
com plia nce with section 75.325( b).  In fu rther su pport of its a rg u m ent, the petitioner points
ou t tha t the respondent's preshift a nd onshift exa m ina tion book s showed tha t a ir rea ding s were
ta k en a t tha t sa m e loca tion by section forem a n M cG a ry, tha t
M r. M cG a ry a ck nowled ged tha t the la st open crosscu t betw een the L1 a nd L2 entries w a s the
loca tion where 9,000 cu bic feet of a ir per m inu te w a s requ ired, a nd tha t m ine forem a n Stine,
who w a s with M r. K ish du ring  his inspection, never indica ted tha t the a rea  betw een the L1
a nd L2 entries w a s not the prior loca tion for ta k ing  a n a ir rea ding .
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Respondent's A rg u m ents
The respondent a rg u es tha t the phra se "la st open crosscu t" ha s severa l m ea ning s, a nd for

 perm issibility pu rposes, the entire width of the section from  the R- 3 entry to the
L3 entry cou ld be considered the la st open crosscu t for pu rposes of defining  a  w ork ing  pla ce
a rea  inby the la st open crosscu t.  In the insta nt ca se, the respondent a sserts tha t it is
u ndispu ted tha t the "la st open crosscu t" for pu rposes of ta k ing  a n a ir rea ding  pu rsu a nt to
section 75.325( b), is a  point within tha t line of crosscu ts, a nd tha t the critica l issu e is the
loca tion of tha t point in the M a in C left side a t the tim e of the inspection on October 12,
1993.

The respondent ta k es the position tha t the L1 to L2 crosscu t a rea  identified a nd
cited by the inspector is not necessa rily the la st open crosscu t, a nd tha t for pu rposes of
a n a ir m ea su rem ent pu rsu a nt to section 75.325( b), the L2 to L3 a rea  ca n a lso be the la st open
crosscu t.  In su pport of this a rg u m ent, the respondent relies on the inspector's a ck nowled g m ent
tha t it w a s possible for the la st open crosscu t loca tion to cha ng e to the a rea  betw een L2 and
L3 when the m ining  m a chine is in L3, a nd tha t the stopping  line a s shown in Exhibit G- 2 ,
does not a lw a ys sepa ra te the inta k e a ir cou rses from  the retu rn a ir cou rses.

The respondent a rg u es tha t Inspector K ish fa iled to consider the following  la ng u a g e in
the Novem ber 9, 1992, Ventila tion Qu estions a nd A nswers, pu blished by M SHA  to interpret
section 75.325 ( Exhibit R-6):  "Section 75.325( b) does not requ ire tha t previou sly a ccepted
developm ent system s be a ba ndoned, does not requ ire new or a dditiona l vent- ila tion controls, a nd
does not requ ire a dditiona l or du plica tive loca tions where 9,000 cfm  m u st be m a inta ined."

The respondent a rg u es tha t this la ng u a g e clea rly g ra nd - fa thers a ll existing , a pproved
ventila tion pla ns tha t w ere in effect in A u g u st of 1992, when section 75.325, beca m e effective,
a nd tha t it ha d a  pla n provision tha t beca m e a  pa rt of its 1982 pla n tha t w a s u pda ted in
1989 a nd is pa rt of its cu rrently a pproved pla n.  Tha t provision, which depicts the m ining
system  in pla ce in the M a in C section on October 12, 1993, a nd show s check s directing  a ir to
the work ing  fa ces, sta tes a s follow s ( Exhibit R-4):  "The loca tion of these check s m a y va ry, so
a s to provide positive ventila tion to a ll work ing  pla ces a nd m inim ize the need for ru n throu g h
check s, depending  on the pla ce being  m ined."

The respondent m a inta ins tha t it ha s a lw a ys constru ed this pla n provision to perm it it
to ta k e down the check  cu rta in tha t w a s ta k en down while m ining  the L3 entry, a nd tha t this
w a s obviou sly the opinion of m a ny other M SHA  inspectors who ha ve observed the
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section forem a n ventila te in this m a nner while m ining  the M a in C section, a nd never indica ted
tha t ta k ing  the cu rta in down to elim ina te the u se of a  ru n throu g h check  w a s a  viola tion of
the pla n or section 75.325( b).

The respondent sta tes tha t a s a  resu lt of the order issu ed in this ca se, the a fore-
m entioned ventila tion pla n provision a nd m ining  procedu re w a s revisited by its Chief Eng ineer
Na lisnick  a nd M SHA  district office ventila tion representa tive Zilk o, a nd the pla n provision
w a s not cha ng ed a nd is still a  pa rt of its a pproved pla n.

The respondent points ou t tha t even thou g h forem a n Stine a nd M cG a ry rea dily a dm itted
tha t the L3 entry wou ld ha ve been m ined with the check  rem oved, the respondent w a s not
cited for viola ting  its pla n beca u se ta k ing down the check  w hile m ining  is the L3 entry w a s
not a  pla n viola tion.  The respondent fu rther points ou t tha t the u ndispu ted resu lt of rem oving
the check  is tha t the m a jority of the a ir wou ld m ove over one crosscu t a nd tra vel throu g h the
L2 to L3 crosscu t ra ther tha n the L1 to L2 crosscu t,
a nd if tha t crosscu t rem a ined the la st open crosscu t for pu rposes of a n a ir m ea su rem ent
pu rsu a nt to section 75.325( b), it wou ld never be in com plia nce while m ining  the L3 entry. 
The respondent conclu des tha t the proper loca tion for the la st open crosscu t a ir rea ding
pu rsu a nt to section 75.325( b), while the check  is rem oved, is the L2 to L3 crosscu t, a nd it is
u ndispu ted tha t it ha d well over the requ ired 9,000 cfm  of a ir a t tha t loca tion.

Relying  on the inspector's a g reem ent tha t the L2 to L3 crosscu t ca n be the la st open
crosscu t, a nd tha t the loca tion of the la st open crosscu t for ta k ing  a n a ir rea ding  ca n cha ng e,
the respondent a rg u es tha t if the check  is u p, the proper a ir rea ding  loca tion is the L1 to L2
crosscu t, a nd if the check  is down, the proper a ir rea ding  loca tion is the L2 to L3 crosscu t. 
The respondent concedes tha t its ventila tion pla n does not perm it less tha n
 9,000 cfm  in the la st open crosscu t.  However, it believes tha t its pla n does perm it the
loca tion for a n a ir rea ding  to m ove, a nd tha t M SHA  recognized this fa ct in its previou sly
cited ventila tion "qu estions a nd a nswers."

The respondent conclu des tha t since the L2 to L3 a rea  w a s the la st open crosscu t while
the check  cu rta in w a s down, a nd tha t it ha d m ore tha n the requ ired 9,000 cfm  of a ir, the
petitioner ha s fa iled to prove a  viola tion of section 75.325( b).

Finding s a nd Conclu sions
Fa ct of Viola tion

The respondent is cha rg ed with a  viola tion of m a nda tory sa fety sta nda rd 30 C.F.R.
' 75.325( b), which provides a s follow s:
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' 75.325  A ir qu a ntity.
*       *       *       *       *       *       *

( b)  In bitu m inou s a nd lignite m ines, the qu a ntity of a ir rea ching
the la st open crosscu t of ea ch set of entries or room s on ea ch work ing
section a nd the qu a ntity of a ir rea ching  the inta k e end of a  pilla r line
sha ll be a t lea st 9,000 cu bic feet per m inu te u nless a  g rea ter qu a ntity is
requ ired to be specified in the a pproved ventila tion pla n.  This m inim u m
a lso a pplies to sections which a re not opera ting  bu t a re ca pa ble of
produ cing  coa l by sim ply energ izing  the equ ipm ent on the section.
In Secreta ry of La bor v. Pea body Coa l Com pa ny, 11 FM SHRC 4, ( 1989), the

Com m ission sta ted in reg a rd to the term  "la st open crosscu t" tha t:
A lthou g h 'la st open crosscu t' is not defined in the M ine A ct or

 the Secreta ry's reg u la tions, the A ct a nd reg u la tions conta in repea ted
references to the term .  [Footnote reference om itted.]  A s noted, a  'crosscu t'
is a  pa ssa g ew a y or opening driven a cross entries for ventila tion a nd ha u la g e
pu rposes.  In g enera l, the la st open crosscu t
thu s refers to the la st ( m ost inby) open pa ssa g ew a y betw een entries in a
work ing  section of a  coa l m ine.  [Footnote reference om itted.]  The la st
open crosscu t "is a n a rea  ra ther tha n a  point or line . . . ."  Henry Cla y
M ining  Co., 3 IBM A  360, 361 ( 1974).
Sections 75.360( c)( 1), a nd 75.362( c)( 1) covering  preshift a nd onshift exa m ina tions,

requ ires the persons condu cting  the exa m ina tion to determ ine the volu m e of a ir a t the
following  a rea s if a nyone is schedu led to work  in the a rea s du ring  the oncom ing  shift:

( 1)  In the la st open crosscu t of ea ch set of entries or room s on ea ch
work ing  section . . . .  The la st open crosscu t is the crosscu t in the line of
pilla rs conta ining  the perm a nent stopping s tha t sepa ra te the inta k e a ir
cou rses a nd the retu rn a ir cou rses.
The evidence esta blishes tha t Inspector K ish a rrived a t the M a in C section a t

a pproxim a tely 9:00 a .m ., on October 12, 1993, a nd a ccom pa nied by m ine forem a n Edw a rd
Stine, sta rted his inspection in the rig ht side, ta k ing  a ir rea ding s betw een
the R2 and R3 entries, a nd then proceeding  to the left side where he continu ed a cross  the
fa ces u ntil he rea ched a  loca tion tha t he believed w a s the la st open crosscu t betw een the L1
a nd L2 entries.  He m a rk ed the loca tion with a  red "X" on a  m ine sk etch of the a rea  ( Exhibit
T - 2 ), a nd his inspection notes reflect tha t he rea ched tha t loca tion a t 10:05 a .m .
( Exhibit G - 3).

A fter rea ching  the cited crosscu t loca tion, M r. K ish tested for m etha ne with his ha nd -
held m etha ne detector a nd fou nd 0.1 percent m etha ne.  He then took  a n a ir rea ding  w ith a n



18

a nem om eter a t tha t sa m e loca tion a nd cou ld not g et a  rea ding  beca u se the a nem om eter va nes
wou ld not tu rn.  Since the a nem om eter w a s ca libra ted to m ea su re a  m inim u m  of 50 cu bic feet
of a ir per m inu te, M r. K ish conclu ded tha t the a ir cu rrent w a s less tha n tha t.  His inspection
notes sta te tha t "veins in a nem om eter will not tu rn.  No a ir m ovem ent."  Under these
circu m sta nces, M r. K ish cited a  viola tion of section 75.325( b), which requ ires tha t a  m inim u m
of 9,000 cu bic feet of a ir per m inu te be m a inta ined a t the la st open crosscu t of ea ch set of
entries or room s on ea ch work ing  section a nd the inta k e end of a  pilla r.

M r. K ish conclu ded tha t the cited loca tion w a s the la st open crosscu t a s described by
the reg u la tion beca u se it w a s the la st cu t throu g h in the line of pilla rs where perm a nent
stopping s were insta lled betw een the inta k e a nd retu rn a ir ( Tr. 28, 35- 36).  He a lso relied on
the preshift a nd onshift exa m ina tion records of exa m iner W a lt M cG a ry who recorded a ir
rea ding s a t the L1 a nd L2 crosscu t, a nd he confirm ed tha t m ine forem a n Stine did not deny
tha t the cited loca tion w a s in fa ct the la st open crosscu t ( Exhibits G -4, G -5; Tr. 36- 37).  M r.
K ish fu rther confirm ed tha t preshift a nd onshift a ir rea ding s a re requ ired to be ta k en a t the
la st open crosscu t, a nd since M r. M cG a ry noted his rea ding s a t the L1 a nd L2 crosscu t, he
( K ish) a ssu m ed tha t this w a s the correct loca tion to ta k e the requ ired a ir rea ding  ( Tr. 38).

M ine forem a n Stine did not testify in this ca se.  M ine exa m iner W a lter M cG a ry, who
w a s the third shift section forem a n on October 12, 1993, a g reed tha t the m ine m a p sk etch
( Exhibit G- 2 ), w a s a n a ccu ra te representa tion of the section on tha t da y.  He a lso confirm ed
his a ir rea ding  a t the "la st open crosscu t which w a s ta k en betw een  L1 a nd L2" ( Tr. 134).  He
fu rther referred to tha t loca tion a t L1 to L2 a s the "la st open crosscu t"
( Tr. 139), a nd a g reed tha t when he m a de his a ir rea ding  he considered tha t loca tion to be the
la st open crosscu t a nd tha t 9,000 cu bic feet of a ir per m inu te w a s requ ired a t tha t loca tion
( Tr. 144-145).

Respondent's chief m ining  eng ineer Thom a s Na lisnick  confirm ed tha t loca tions L1 a nd
L2 were work ing  pla ces, a nd he "a ssu m ed" tha t the cited loca tion betw een L1 a nd L2 w a s the
la st open crosscu t pu rsu a nt to section 75.360( c)( 1), where 9,000 cu bic feet of a ir per m inu te
m u st be m a inta ined pu rsu a nt to the cited section 75.325( b) ( Tr. 194- 195).

A fter ca refu l review  and considera tion of a ll of the credible evidence a nd testim ony in
this ca se, inclu ding  the a rg u m ents a dva nced by the pa rties in su pport of their respective
positions, I conclu de tha t the petitioner's position is correct a nd tha t its credible testim ony a nd
evidence su pports a  viola tion of section 75.325( b).
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A s noted ea rlier, section 75.325( b) requ ires a  m ine opera tor to m a inta in a t lea st
9,000 cu bic feet of a ir per m inu te a t the la st open crosscu t of a  w ork ing  section.  This
m inim u m  a m ou nt of a ir qu a ntity is requ ired even thou g h the section is not opera ting  bu t is
ca pa ble of coa l produ ction by sim ply energ izing  the equ ipm ent.  In this ca se, even thou g h the
section w a s not in produ ction a t the tim e of the inspection, it w a s in a  "produ ction- rea dy"
m ode within the la ng u a g e of the reg u la tion tha t clea rly a pplies in this ca se.

Ha ving  viewed Inspector K ish in the cou rse of his testim ony, a nd considering  his
16 yea rs of inspector experience a nd 8 yea rs of experience in the priva te coa l m ining  sector,
inclu ding  em ploym ent a s a  sta te certified m ine exa m iner a nd a ssista nt m ine forem a n, I find
him  to be a  credible witness with respect to the interpreta tion a nd a pplica tion of the
requ irem ents fou nd in section 75.325( b).

It a ppea rs to be u ndispu ted in this ca se tha t the la ck  of perceptible a ir m ovem ent
a t the cited crosscu t loca tion w a s the resu lt of a  ventila tion cu rta in loca ted ou tby being  ta k en
down to a llow for shu ttle ca rs to m ove throu g h the crosscu t.  The cu rta in w a s not
re- insta lled a t the end of the produ ction shift, bu t the a ir w a s im m edia tely restored by
re- ha ng ing  the cu rta in to a ba te the viola tion on the ensu ing  m a intena nce shift.

The critica l issu e here is whether or not Inspector K ish took  his su pporting  a ir rea ding
a t the proper crosscu t loca tion where 9,000 cfm  of a ir w a s requ ired to be m a in- ta ined.  For
com plia nce pu rposes pu rsu a nt to section 75.325( b), the definition of the "la st open crosscu t"
loca tion for a ir rea ding s by the preshift a nd onshift m ine exa m iners to insu re a t lea st 9,000
cfm  of a ir a t tha t loca tion is fou nd in sections 75.360( c)( 1) a nd 75.362( c)( 1), which define the
term  "la st open crosscu t" a s "the crosscu t in the line of pilla rs conta ining  the perm a nent
stopping s tha t sepa ra te the inta k e a ir cou rses a nd the retu rn a ir cou rses."

Inspector K ish w a s m ost specific in pin- pointing  a nd defining  the loca tion of the "la st
open crosscu t" a rea  w here he took  his a ir rea ding  a nd where he believed 9,000 cfm  of a ir w a s
requ ired to be m a inta ined in order to com ply with section 75.325( b).  I find his testim ony to
be credible with respect to the line of stopping s betw een the pilla rs loca ted betw een the L- 1
a nd L- 2  entries on the left side of the section sepa ra ting  the inta k e a nd retu rn a ir cou rses, a nd
I conclu de tha t his expla na tions a re in a ccord with the a fore- m entioned reg u la tory definition of
"la st open crosscu t" for pu rposes of com plia nce with section 75.325( b).

I a lso find su pport for M r. K ish's determ ina tion in the testim ony of m ine exa m iner
M cG a ry, inclu ding  his exa m ina tion reports, which su pport M r. K ish's loca tion of the L1 a nd L2
crosscu t loca tion, a nd M r. K ish's u nrebu tted testim ony tha t forem a n Stine did not object or
voice a ny difference of opinion with respect to the proper pla ce for ta k ing  a n
a ir rea ding .  I fu rther find no credible or proba tive testim ony by respondent's eng ineer
Na lisnick  tha t persu a des m e tha t Inspector K ish w a s incorrect in his determ ina tion of the
critica l "la st open crosscu t" issu e in this ca se.
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The respondent's relia nce on its ventila tion pla n a s a  defense to the viola tion is
rejected.  I a lso reject its "estoppel" theory tha t nu m erou s M SHA  inspectors a pproved
of its m ethod of m ining  w hich resu lted in the viola tion in this ca se.  I ha ve, however,
considered these a rg u m ents in m y finding s a nd conclu sions reg a rding  the inspector's
"u nw a rra nta ble fa ilu re" finding .

I conclu de a nd find tha t the evidence a ddu ced by the petitioner in this ca se su pports a
viola tion of section 75.325( b), a nd the inspector's finding  a nd cita tion in this
reg a rd IS A FFIRM ED.
Significa nt a nd Su bsta ntia l Viola tion

A  "significa nt a nd su bsta ntia l" viola tion is described in section 104( d)( 1) of the M ine
A ct a s a  viola tion "of su ch na tu re a s cou ld significa ntly a nd su bsta ntia lly contribu te to the
ca u se a nd effect of a  coa l or other m ine sa fety or hea lth ha za rd."  30 C.F.R. ' 814( d)( 1).  A
viola tion is properly designa ted significa nt a nd su bsta ntia l, "if, ba sed u pon the pa rticu la r
fa cts su rrou nding  the viola tion there exists a  rea sona ble lik elihood tha t the ha za rd contribu ted
to will resu lt in a n inju ry or illness of a  rea sona bly seriou s na tu re.  Cem ent Division,
Na tiona l Gypsu m  Co., 3 FM SHRC 822, 825 ( A pril 1981).

In M a thies Coa l Co. 6 FM SHRC 1, 3- 4  ( Ja nu a ry 1984), the Com m ission expla ined its
interpreta tion of the term  "significa nt a nd su bsta ntia l" a s follow s:

In order to esta blish tha t a  viola tion of a  m a nda tory sa fety
sta nda rd is significa nt a nd su bsta ntia l u nder Na tiona l Gypsu m the
Secreta ry of La bor m u st prove:  ( 1) the u nderlying  viola tion
of a  m a nda tory sa fety sta nda rd; ( 2) a  discrete sa fety ha za rd - - tha t is,
a  m ea su re of da ng er to sa fety- contribu ted to be the viola tion, ( 3) a
rea sona ble lik elihood tha t the ha za rd contribu ted to will resu lt in a n
inju ry; a nd ( 4) a  rea sona blelik elihood tha t the inju ry in qu estion will
be of a  rea sona bly seriou s na tu re.
In United Sta tes Steel M ining  Com pa ny, Inc., 7 FM SHRC 1125, 1129, the Com m ission

sta ted fu rther a s follow s:
W e ha ve expla ined fu rther tha t the third elem ent of the M a thies
form u la  'requ ires tha t the Secreta ry esta blish a  rea sona ble lik elihood
 tha t the ha za rd contribu ted to will resu lt in a n event in which there
 is a n inju ry.'  U.S. Steel M ining  Co., 6 FM SHRC 1834, 1836 ( A u g u st 1984).
W e ha ve em pha sized tha t, in a ccorda nce with the la ng u a g e of section
104( d)( 1), it is the contribu tion of  a  viola tion to the ca u se a nd effect of a
ha za rd tha t m u st be significa nt a nd su bsta ntia l.  U.S. Steel M ining  Com pa ny,
Inc., 6 FM SHRC 1866, 1868 ( A u g u s t 1984); U.S. Steel M ining  Co., Inc.,
6 FM SHRC 1573, 1574 -75 ( Ju ly 1984).
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The qu estion of whether a ny pa rticu la r viola tion is significa nt a nd su bsta ntia l m u st be
ba sed on the pa rticu la r fa cts su rrou nding  the viola tion, inclu ding  the na tu re of
the m ine involved, Secreta ry of La bor v. Texa sg u lf, Inc.,  10 FM SHRC 498 ( A pril 1988);
You g hiog heny &  Ohio Coa l Com pa ny, 9 FM SHRC 2007 ( D ecem ber 1987).  Fu rther, a ny
determ ina tion of the significa nt na tu re of a  viola tion m u st be m a de in  the context of
continu ed norm a l m ining  opera tions.

Inspector K ish initia lly determ ined tha t it w a s u nlik ely tha t the viola tion wou ld resu lt
in a n inju ry or illness, or a ny lost work da ys, a nd he conclu ded tha t the viola tion w a s
non- "S&S."  However, "in hindsig ht" a nd a fter ha ving  "second thou g hts a bou t the circu m sta nces
involved," he m odified his finding  to "S&S" the next da y a fter consu lting  w ith his su pervisor
who a g reed with his re- eva lu a tion.

In m a k ing  his revised "S&S" determ ina tion, M r. K ish sta ted tha t he considered the fa ct
tha t the m ine w a s on a  10 - d a y 103( i) spot inspection cycle beca u se of m etha ne libera tion, a nd
tha t the equ ipm ent pa ssing  throu g h the cited a rea  presented a n ignition ha za rd beca u se of
m etha ne a ccu m u la tion.  He a dm itted tha t he w a s a w a re of these fa cts when he m a de his initia l
non- "S&S" finding , a nd denied tha t his su pervisor ordered him
to m odify his finding  to "S&S."  He com m ented tha t he w a s trying  to be fa ir with the
respondent, bu t did not ha ve tim e to investig a te "wha t w a s rea lly scra m bled in m y hea d a t tha t
tim e."  A fter reflection, he conclu ded tha t "it w a s too overwhelm ing  for m e to let g o a s a  non-
"S&S."

Confirm ing  the fa ct tha t he detected only 0.1 percent m etha ne a t the cited crosscu t, a nd
tha t the m a in C section w a s libera ting  a n estim a ted 18,000 cu bic feet of m etha ne a t the tim e
of his inspection, M r. K ish pointed ou t tha t the m etha ne he detected  w a s dilu ted a nd ca rried
ou t a fter the check  cu rta in in qu estion w a s re- insta lled.

M r. K ish expressed concern tha t with the check  cu rta in down du ring  the resu m ption of
m ining , there wou ld be insu fficient ventila tion a t the cited crosscu t a rea s to dilu te a ny
a ccu m u la ted m etha ne.  Since tha t loca tion w a s in a  virg in coa l a rea , with little m ining  a rou nd
it, he believed tha t in the norm a l cou rse of m ining , m etha ne wou ld continu e to a ccu m u la te in
the a bsence of ventila tion, a nd tha t a  m etha ne ignition w a s rea sona bly lik ely beca u se of the
potentia l ignition sou rces from  the scoop, bolter a nd continu ou s m iner tha t wou ld be opera ting
in the cited a rea  once norm a l m ining  opera tions were continu ed.  He believed tha t a n
equ ipm ent perm issibility problem  or spa rk s from  the scoop bu ck et strik ing  the m ine floor, or
from  the roof bolter drilling  into the roof, cou ld spa rk  a  m etha ne ignition, a nd tha t the scoop,
m iner,  a nd roof bolter opera tors wou ld be a t risk  a nd exposed to a  m etha ne explosion ha za rd.

The petitioner a rg u es tha t a  viola tion of section 75.325( b) ha s been esta blished, a nd
tha t the sa fety ha za rd contribu ted to w a s a  m etha ne a ccu m u la tion a nd ignition, a nd tha t a
m etha ne a ccu m u la tion in a n a ctive work ing  pla ce where potentia l ignition sou rces exist present
a  "m ea su re of da ng er" to the sa fety of m iners.
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The petitioner a sserts tha t there w a s a  rea sona ble lik elihood tha t m etha ne wou ld ha ve
a ccu m u la ted a nd becom e ignited ha d the condition continu ed to exist.  Conceding  tha t the
m etha ne level detected by the inspector w a s clea rly not yet in the explosive ra ng e, the
petitioner finds it significa nt tha t m etha ne w a s detected in m ea su ra ble a m ou nts, even thou g h no
m ining  w a s ta k ing  pla ce, a nd there w a s no m ea su ra ble a m ou nt of a ir g oing  throu g h the cited
a rea  to dilu te the m etha ne which w a s beg inning  to a ccu m u la te.

The petitioner fu rther points ou t tha t the m ine w a s on a  10 - d a y section 103( i) spot
inspection cycle beca u se of hig h m etha ne produ ction levels.  The petitioner a rg u es tha t m etha ne
is u npredicta ble a nd ca n be encou ntered a t a ny tim e, a nd tha t this concerned the inspector
beca u se the m a in C section w a s "virg in" m ining  territory where m etha ne ca n be m ore
u npredicta ble a nd m ore lik ely.  Under the circu m sta nces, the petitioner conclu des tha t
continu ed libera tion a nd a ccu m u la tion of m etha ne w a s rea sona bly lik ely, a nd tha t the
respondent's chief eng ineer, Na lisnick , confirm ed the inspector's concerns in this reg a rd ( Tr.
192 -193).

The petitioner a sserts tha t a  continu ou s m iner, roof bolter, shu ttle ca r, a nd scoop were
on the left side of the section, a nd were the m ost lik ely potentia l ignition sou rces work ing  or
tra veling  throu g h the fa ce a rea s beca u se su ch equ ipm ent "ca n be fa u lty throu g h defects or
problem s with perm issibility."  The petitioner su g g ests tha t spa rk s g enera ted by hot bits of the
ripper type m ining  m a chine wou ld ha ve ignited a ny explosive a m ou nts of m etha ne
a ccu m u la tions, pa rticu la rly in a n a rea  w here a  la rg e rock  ha d fa llen a nd needed to be brok en
u p a nd rem oved before fu rther m ining  cou ld be done a t the m ou th of the L2 to L3 entries.

The petitioner fu rther a sserts tha t the roof bolting  m a chine a lso presented a  potentia l
ignition sou rce while drilling  a nd it points ou t tha t it w a s loca ted in the la st open crosscu t
betw een the L2 and L3 entries when the viola tion w a s issu ed a nd w a s a t the fa ce of the L3
entry a t the end of the la st shift.
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The petitioner believes tha t the shu ttle ca rs presented potentia l ignition sou rces in the
event of tra iling  ca ble defects a nd tha t the scoop bu ck ets which clea ned u p the
floors cou ld crea te spa rk s which wou ld ignite a ny m etha ne.  The petitioner believes tha t
a ll of the m ining  equ ipm ent on the section cou ld ha ve ca u sed a n ignition throu g h a  per-
m issibility problem , a nd sta tes tha t the inspector ha d observed perm issibility defects in his pa st
experience.  A lthou g h the inspector did not exa m ine the equ ipm ent in qu estion when he issu ed
the viola tion, he did so a t a  la ter tim e a nd fou nd perm issibility viola tions on the roof bolter,
scoop a nd a  shu ttle ca r.

The petitioner conclu des tha t in the event of a  m etha ne ignition, it w a s rea sona bly
lik ely tha t there wou ld ha ve been very seriou s inju ries to the m iners on the section resu lting
from  a n explosion or fire.  Given the u npredicta ble a nd consta nt threa t of m etha ne a nd the
fa ct tha t there were potentia l ignition sou rces in the a rea , the petitioner fu rther conclu des tha t
the lik elihood of a  m etha ne ignition w a s rea sona ble on the da y of
the inspection, a nd tha t in the event of a n explosion, seriou s inju ries wou ld ha ve resu lted.

The respondent points ou t tha t the inspector m a de a n initia l finding  of non- "S&S," bu t
m odified the order to "S&S" the next da y a fter consu lting  his su pervisor.  The respondent
su g g ests tha t the inspector w a s told by his su pervisor to m odify the order to "S&S,"  even
thou g h the su pervisor ha d no opportu nity to observe a nd eva lu a te the conditions.  Fu rther, the
respondent points ou t tha t the fa cts relied on by the inspector to ju stify his m odifica tion of the
order to "S&S" were k nown to him  when he m a de his initia l non- "S&S" finding .

The respondent a sserts tha t there is no evidence tha t a  rea sona bly seriou s inju ry w a s
rea sona bly lik ely to occu r du ring  the cou rse of norm a l m ining  opera tions.  In su pport of this
conclu sion, the respondent a rg u es tha t only 0.1 percent m etha ne w a s detected in the cited
crosscu t, which w a s w ell below the com bu stible ra ng e of 5 to 15 percent, a nd tha t no
equ ipm ent w a s opera ting  in the a rea  a t tha t tim e.  The respondent conclu des tha t there
w a s no possibility of m etha ne being  ignited by equ ipm ent, a nd tha t in the context of continu ed
m ining  opera tions, there w a s no rea sona ble lik elihood of m etha ne a ccu m u la ting  to explosive
levels a nd being  ignited by equ ipm ent.

The respondent points ou t tha t the L2 to L3 a rea  w a s not a n a rea  of concern, a nd tha t
there w a s su fficient a ir volu m e a nd no detecta ble m etha ne in tha t a rea .  The respondent a sserts
tha t even thou g h the inspector's a nem om eter va nes wou ld not tu rn when he m ea su red the cited
crosscu t, he did not deny the existence of a ir m ovem ent a nd
chief eng ineer Na lisnick  believed tha t even with the check  cu rta in down, crosscu t L2 to L3
wou ld ha ve m ore tha n the m inim u m  a m ou nt of a ir, a nd the other a rea s wou ld receive enou g h
a ir to dilu te a ny m etha ne ( Tr. 185- 186).

The respondent m a inta ins tha t the only requ irem ent for a ir volu m e in the cited crosscu t
a rea  w ou ld be the a m ou nt su fficient to dilu te a nd render ha rm less a ny libera ted m etha ne, a nd
conclu des tha t the 0.1 percent fou nd by the inspector is a m ple evidence of this.
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The respondent a sserts tha t u nder norm a l m ining  conditions, the check  cu rta in is
repla ced when m ining  is com pleted in the L3 entry, a nd tha t this resu lts in the m a jority of the
a ir being directed a g a in throu g h the L1 to L2 crosscu t a nd resu lts in u ndetecta ble levels of
m etha ne.  The respondent su g g ests tha t the inspector observed "a  w orst ca se scena rio" beca u se
the check  cu rta in w a s left down for a s m u ch a s five hou rs a fter the shu ttle ca r opera tor forg ot
to repla ce it a fter it w a s ta k en down to fa cilita te the rem ova l of a n inopera tive roof bolter. 
Even thou g h the check  cu rta in rem a ined down m u ch long er tha n norm a l du ring  m ining , the
respondent a sserts tha t m etha ne ha d not a ccu m u la ted to a ny levels even a pproa ching  explosive
ra ng es, a nd the fa cts show tha t m etha ne w a s being dilu ted a nd ca rried a w a y, ra ther tha n
a ccu m u la ting .

The respondent a rg u es tha t the inspector's a ssertion tha t the m ine libera tes betw een
500,000 and one- m illion cfm  of m etha ne in a 24 -hou r period does not su pport his S&S
finding  beca u se the cited m a in C section only libera ted 18,000 cfm  in a 24 -hou r period ( Tr.
45), a nd libera tes very little m etha ne a s com pa red to the overa ll m ine.

The respondent believes tha t the inspector's perm issibility viola tion concerns a re ba sed
on pu re specu la tion, a nd it points ou t tha t no perm issibility viola tions were cited, a nd tha t in
the cou rse of continu ed m ining  opera tions, perm issibility check s a re m a de on a  w eek ly ba sis. 
Fu rther, the respondent sta tes tha t there is no evidence of a ny m etha ne ignitions orig ina ting  a t
the continu ou s m iner or a t a ny pla ce beca u se of a  scoop bu ck et spa rk , a nd it view s these
events a s specu la tive.

A fter ca refu l review  and considera tion of a ll of the evidence a ddu ced in this ca se,
inclu ding  the a rg u m ents a dva nced by the pa rties, I conclu de tha t the petitioner ha s the better
pa rt of the a rg u m ent a nd ha s esta blished by a  prepondera nce of the credible evidence tha t the
viola tion w a s significa nt a nd su bsta ntia l ( S&S).

I ha ve conclu ded tha t a  viola tion of section 75.325( b) ha s been esta blished.  I fu rther
conclu de a nd find tha t the fa ilu re by the respondent to m a inta in the requ ired a ir ventila tion
a t the cited crosscu t loca tion wou ld rea sona bly lik ely resu lt in a  continu ed bu ild - u p a nd
a ccu m u la tion of m etha ne were m ining  to continu e on the ensu ing  shift, a nd tha t this condition
presented a  discrete ha za rd of a  m etha ne ignition, fire or explosion, a nd exposed a t lea st three
m iners who wou ld be work ing  a t the cited loca tion to these ha za rds.
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A lthou g h it is tru e tha t the m etha ne level of 0.1 percent detected by the inspector a t
the cited crosscu t w a s w ell below the explosive ra ng e, I find credible a nd u nrebu tted his
testim ony tha t the a rea  w a s a  virg in coa l a rea  w here m etha ne em issions a re u npredicta ble. 
W ithou t a dequ a te ventila tion to rem ove a nd/ or dilu te su ch m etha ne, a nd in the presence of
potentia l ignition sou rces, su ch a s scoops, roof bolters a nd continu ou s m ining  m a chines
opera ting  d u ring  the norm a l m ining  cycle, I conclu de a nd find it w a s rea sona bly lik ely tha t a
m etha ne ignition, fire, a nd possibly a n explosion, wou ld occu r.  This is pa rticu la rly tru e in this
ca se where it is u nrebu tted tha t the respondent rou tinely took  down the check  cu rta in a nd
som eone forg ot to re- insta ll it before lea ving  the a rea  a t the end of the shift.  Since the
cu rta in w a s left down betw een shifts, it is ju st a s lik ely a s not tha t it m a y not be re- insta lled
before the oncom ing  shift resu m ed produ ction, a nd a ny a ccu m u la tion of m etha ne wou ld still be
present a nd wou ld present a  potentia lly seriou s ignition a nd explosion ha za rd.

The respondent's relia nce on the fa ct tha t the L2 to L3 a rea  w a s not a  problem , a nd its
su g g estion tha t som e of the a ir a t tha t loca tion wou ld som ehow find its w a y to the cited
crosscu t a rea  a nd provide a dequ a te ventila tion to sw eep a w a y a ny m etha ne from  tha t a rea  is
rejected a s specu la tive a nd u nsu bsta ntia ted.  I a lso reject the respondent's su g g estion tha t the
0.1 percent m etha ne fou nd by the inspector when he issu ed the viola tion proves tha t there w a s
su fficient a ir to dilu te m etha ne a nd tha t the a ir tha t w a s present com plied with the
requ irem ents of section 75.325( b).  It is u ndispu ted tha t the m etha ne rea ding  by the inspector
w a s ta k en when no m ining  w a s ta k ing  pla ce, a nd I do not find his concern tha t the la ck  of
the m inim u m  requ ired ventila tion wou ld a llow the m etha ne to continu e to a ccu m u la te u na ba ted
to be u nrea sona ble.

I fu rther conclu de a nd find tha t if a  m etha ne ignition were to occu r a nd resu lt in a
fire or explosion, it wou ld be rea sona bly lik ely tha t the m iners work ing  in or a rou nd the cited
crosscu t loca tion wou ld su ffer inju ries of a  rea sona bly seriou s na tu re, inclu ding  fa ta l inju ries,
depending  on the severity of those events.  Under a ll of the a forem entioned circu m sta nces, I
conclu de a nd find tha t the viola tion in qu estion w a s significa nt a nd su bsta ntia l ( S&S), a nd the
inspector's finding  in this reg a rd IS A FFIRM ED.
Unw a rra nta ble Fa ilu re Viola tion

The g overning definition of u nw a rra nta ble fa ilu re w a s expla ined in Zeig ler Coa l
Com pa ny, 7 IBM A  280 ( 1977), decided u nder the 1969 A ct, a nd it held, in pertinent pa rt,
a s follow s a t 295-96:

In lig ht of the foreg oing , we hold tha t a n inspector shou ld find
tha t a  viola tion of a ny m a nda tory sta nda rd  w a s ca u sed by a n u nw a rra nta ble
fa ilu re to com ply with su ch sta nda rd if he determ ines tha t the opera tor
involved ha s fa iled to a ba te the conditions or pra ctices constitu ting
su ch viola tion, conditions or pra ctices the opera tor k new or shou ld ha ve
k nown existed or which it fa iled to a ba te beca u se of a  la ck  of du e dilig ence,
or beca u se of indifference or la ck  of rea sona ble ca re.
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In severa l decisions concerning  the interpreta tion a nd a pplica tion of the term
"u nw a rra nta ble fa ilu re," the Com m ission fu rther refined a nd expla ined this term , a nd conclu ded
tha t it m ea ns "a g g ra va ted condu ct, constitu ting  m ore tha n ordina ry neg lig ence, by a  m ine
opera tor in rela tion to a  viola tion of the A ct."  Energ y M ining  Corpora tion,
9 FM SHRC 1997 ( D ecem ber 1987); You g hiog heny &  Ohio Coa l Com pa ny, 9 FM SHRC
2007 ( D ecem ber 1987); Secreta ry of La bor v. Ru shton M ining  Com pa ny, 10 FM SHRC 249
( M a rch 1988).  Referring  to its prior holding  in the Em ery M ining ca se, the Com m ission
sta ted a s follow s in You g hiog heny &  Ohio, a t 9 FM SHRC 2010:

W e sta ted tha t wherea s neg lig ence is condu ct tha t it 'ina dvertent,'
'thou g htless' or 'ina ttentive,' u nw a rra nta ble condu ct is condu ct tha t is
described a s 'not ju stifia ble' or 'inexcu sa ble.'  Only by constru ing
u nw a rra nta ble fa ilu re by a  m ine opera tor a s a g g ra va ted condu ct constitu ting
m ore tha n ordina ry neg lig ence, do u nw a rra nta ble fa ilu re sa nctions a ssu m e
their intended distinct pla ce in the A ct's enforcem ent schem e.
In Em ery M ining, the Com m ission expla ined the m ea ning  of  the phra se "u nw a rra nta ble

fa ilu re" a s follow s a t 9 FM SRHC 2001:
W e first determ ine the ordina ry m ea ning  of the phra se

'u nw a rra nta ble fa ilu re.'  'Unw a rra nta ble' is defined a s 'not ju stifia ble'
or 'inexcu sa ble.'  'Fa ilu re" is defined a s 'neg lect or a n a ssigned,
'expected, or a ppropria te a ction.'  W ebster's Third New Interna tiona l
Dictiona ry ( Una brid ged), 2514, 814 ( 1971) ( 'W ebster's').  Com pa ra tively,
neg lig ence is the fa ilu re to u se su ch ca re a s a  rea sona bly pru dent
a nd ca refu l person wou ld u se a nd is cha ra cterized by 'ina dvertence,'
'thou g htless,' a nd 'ina ttention.'   Bla ck 's La w  Dictiona ry, 930- 11 ( 5th ed.
 1979).  Condu ct tha t is not ju stifia ble a nd inexcu sa ble is the resu lt of
 m ore tha n ina dvertence, thou g htlessness, or ina ttention. ***
A lthou g h Inspector K ish a llu ded to "a  nu m ber of rea sons" in su pport of his

u nw a rra nta ble fa ilu re finding , he a dm itted tha t the prior cita tions were "a  la rg e fa ctor"
in his determ ina tion.  He a lso relied on his belief tha t forem a n Stine shou ld ha ve been a w a re
tha t 9,000 cfm  of a ir w a s requ ired in the la st open crosscu t, a nd M r. Stine's ca ndid a dm ission
tha t check  cu rta ins a re ta k en down a s a  norm a l a nd rou tine pra ctice to perm it the pa ssa g e of
equ ipm ent.
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W ith reg a rd to M r. K ish's belief tha t forem a n Stine w a s a w a re of the requ irem ent
for 9,000 cfm  of a ir a t the la st open crosscu t, M r. K ish qu a lified his testim ony when he
sta ted tha t his belief w a s ba sed on the a ssu m ption tha t the L1 a nd L2 a rea  w a s in fa ct the la st
open crosscu t.

W ith reg a rd to the prior cita tions relied on by M r. K ish, he a dm itted tha t a t the tim e
he issu ed the order, he ha d no persona l k nowled ge tha t they ha d in fa ct been issu ed a nd w a s
a w a re of them  only throu g h overhea ring  conversa tions by other field office inspectors.  M ore
im porta ntly, he a dm itted tha t he fou nd records of these cita tions a fter he issu ed the order in
this ca se.  Fu rther, a lthou g h M r. K ish a llu ded to a nother prior cita tion tha t w a s issu ed on the
m a in C section, tha t cita tion w a s not produ ced a nd it is not in evidence in this ca se.  M r.
K ish a lso confirm ed tha t one of the prior cita tions issu ed on the left side of the C m a in
section w a s la ter m odified to cite the rig ht side.

A lthou g h the issu a nce of prior viola tions of section 75.325( b) m a y be a  releva nt fa ctor
in a ny "u nw a rra nta ble fa ilu re" determ ina tion, the weig ht to be a scribed to these prior events
m u st be ba sed on credible, releva nt, a nd proba tive fa cts.  In the insta nt ca se,
it is u ndispu ted tha t the la ck  of perceptible a ir m ovem ent a t the cited crosscu t in qu estion a nd
the fa ilu re to m a inta in the requ ired 9,000 cfm  of a ir a t the cited crosscu t w ere the direct
resu lt of the ta k ing down of the ventila tion check  cu rta in one crosscu t ou tby.  However, there
is no evidence tha t the fa ilu re to m a inta in 9,000 cfm  in connection with the five prior
viola tions relied on by the petitioner to su pport the inspector's u nw a rra nta ble fa ilu re finding
involved the delibera te rem ova l of a ny ventila tion check  cu rta ins.  I ta k e note of the fa ct tha t
a ll of these prior viola tions were issu ed a s section 104( a ) cita tions, with "low" neg lig ence
finding s in two insta nces a nd "m odera te" neg lig ence finding s in three insta nces.  Fu rther, two of
the prior cita tions were term ina ted a fter the existing  check
cu rta ins were tig htened, one w a s term ina ted a fter the existing  check  cu rta in w a s repa ired, one
w a s term ina ted a fter a  new cu rta in w a s a ppa rently insta lled, a nd there is no indica tion a s to
wh a t w a s done to restore the a ir with respect to the rem a ining  cita tion.

The record reflects tha t the five prior cita tions were issu ed in Febru a ry, M a rch, A pril,
a nd A u g u st 1993.  I find it ra ther inconsistent tha t none of the inspectors who issu ed these
series of section 104( a ) cita tions did not considered the la ter ones to constitu te "a g g ra va ted
condu ct" ba sed on the issu a nce of the ea rlier ones.

M r. K ish conceded tha t even if the respondent's u se of the check  cu rta in in qu estion to
ventila te the m a in C section  w a s pa rt of its a pproved ventila tion pla n, the respondent
ca nnot rely on a  pla n provision tha t u nderm ines reg u la tory section 75.325( b).  However, since
the requ irem ent for m a inta ining 9,000 cfm  of a ir a t the la st open crosscu t depends
on tha t precise loca tion a t a ny g iven tim e, a nd given the definitiona l la ng u a g e fou nd in
reg u la tory sections 75.360( c)( 1) a nd 75.362( c)( 1), Inspector K ish's testim ony tha t the loca tion
of the la st open crosscu t ca n cha ng e from  circu m sta nce to circu m sta nce, a nd
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M SHA 's a dditiona l references to reg u la tory sections 75.333( b)( 1) a nd 75.371( f), in determ ining
the loca tions for m a inta ining 9,000 cfm  of a ir, I find m erit in the respondent's su g g estion tha t
the requ irem ents of section 75.325( b), a re less tha n crysta l clea r.

I ta k e note of the la st sentence of the following  expla na tory a nswer sta ted on pa g e 49
of M SHA 's "Ventila tion Qu estions a nd A nswers," Novem ber 9, 1992, cited a nd relied on by
the respondent in this ca se ( Exhibit R-6):

Section 75.325( b) does not requ ire tha t previou sly a ccepted
developm ent system s be a ba ndoned, does not requ ire new or a dditiona l
ventila tion controls, a nd does not requ ire a dditiona l or du plica tive
loca tions where 9,000 cfm  m u st be m a inta ined.
I a lso ta k e note of the la st sentence of the pa ra g ra ph tha t follow s on pa g e 50, tha t

sta tes a s follow s:
W here hybrid or u nu su a l room  developm ent system s a re u sed or
where confu sion m a y exist reg a rding  the exa m ina tion loca tion, the
m ine ventila tion pla n m a y specify a  loca tion u nder 75.371( f).
( Em pha sis a dded)
I conclu de a nd find tha t respondent's sim u lta neou s m ining  of the left a nd rig ht a rea s of

the C m a in section presented a  ra ther u nu su a l m ining  situ a tion a t the tim e of the inspection. 
M r. K ish a dm itted a s m u ch when he confirm ed tha t a  split ventila tion system  w a s in u se, tha t
the cited a rea  w a s the only m ine a rea  w here two m echa nized m ining  u nits were in u se,  a nd
tha t the loca tion of the la st open crosscu t for a ir m ea su rem ent pu rposes ca n cha ng e depending
on the loca tion of the continu ou s m iner.  Under these circu m - sta nces, I conclu de a nd find tha t
the respondent w a s not u nrea sona ble in believing  or relying  on M SHA 's "Qu estions a nd
A nswer" a dvise tha t it need not a ba ndon its previou sly a ccepted m ine developm ent system  a nd
tha t a dditiona l ventila tion controls wou ld not be requ ired.

Citing  the "rea sons" set forth in section IIB, pa g e 7, of her posthea ring  brief,
petitioner's cou nsel contends, a t pa g e 16, tha t "the respondent w a s not perm itted to rem ove the
ventila tion cu rta in withou t som e other ventila tion control."  A side from  the a ppa rent
recognition tha t the cu rta in cou ld possibly be rem oved u nder certa in conditions, su ch a s
a dditiona l controls, I find nothing  in the cited a rg u m ents tha t constitu te a ny "rea sons" a llu ded
to by cou nsel.

Section forem a n M cG a ry confirm ed tha t 9,000 cfm  of a ir w a s requ ired to be
m a inta ined in the la st open crosscu t.  He a lso rea dily a dm itted tha t the check  cu rta in ou tby
the cited crosscu t w a s ta k en down to fa cilita te the pa ssa g e of equ ipm ent, a nd he expla ined
tha t it w a s ta k en down in this ca se by the shu ttle ca re opera tor when he tra veled throu g h the
a rea  to rem ove a  roof bolting  m a chine, a nd tha t he forg ot to re- insta ll it a fter the bolter w a s
rem oved a nd the work ing  shift ha d ended.
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M r. M cG a ry a lso confirm ed tha t check  cu rta ins were rou tinely ta k en down when the
shu ttle ca rs were m oving  throu g h the cu rta in a rea s, a nd they were a lw a ys re- hu ng  w hen m ining
w a s com pleted.  He fou nd nothing  w rong  w ith this pra ctice, a nd sta ted tha t he ha s a lw a ys
m ined in this fa shion while in the presence of other inspectors who did not qu estion the
pra ctice.  He a lso believed tha t the m ining  procedu re he w a s following  w a s proper in tha t it
elim ina ted the need to u se "ru n- throu g h" check  cu rta ins.  These types of cu rta ins a ppa rently
rem a in in pla ce while equ ipm ent pa sses throu g h them  throu g h opening s in the cu rta in.

Respondent's chief eng ineer Na lisnick , whose du ties inclu ded the su bm ission of m ine
ventila tion pla ns to M SHA , a nd persona l conta cts with M SHA 's district ventila tion personnel,
believed tha t the respondent's a pproved pla n perm itted m ining  w ith the ou tby check  cu rta in
down one crosscu t ou tby the cited crosscu t in this ca se.  He believed the m ethod of m ining
followed by M r. M cG a ry w a s sa fer beca u se it elim ina ted the need for "ru n-  throu g h" check
cu rta ins, provided m ore flexibility for the m oving  of cu rta ins, a nd w a s m ore pra ctica l g iven the
va ria bles in the m a in ventila tion system .

W ith reg a rd to M r. Na lisnick 's u ndersta nding  tha t 9,000 cfm  of a ir w a s requ ired to be
m a inta ined a t the "la st open crosscu t" pu rsu a nt to section 75.325( b), a nd a s determ ined by
section 75.360( c)( i), M r. Na lisnick  a ssu m ed tha t this is wh a t is requ ired if one considered the
definition of stopping  lines.

In reply to the petitioner's a ssertion tha t the respondent's a dm ission tha t the check
cu rta in wou ld be down while m ining  the L entry indica tes a g g ra va ted condu ct or a n ignora nce
of the requ irem ent for 9,000 cfm  of a ir in the la st open crosscu t, the respondent a rg u es tha t
the inspector did not issu e a  cita tion for a  pla n viola tion a nd tha t he w a s oblig ed to do so if
he believed tha t w a s the ca se.  Respondent su g g ests tha t no ventila tion pla n viola tion w a s
issu ed beca u se it w a s perm itted to ta k e the cu rta in down u nder its pla n.  W ith respect to the
petitioner's su g g estion tha t forem a n Stine did not k nown tha t the reg u la tion requ ired 9,000
cfm  of a ir in the la st open crosscu t, the respondent m a inta ins tha t there is no dispu te a s to the
a m ou nt of a ir requ ired, a nd tha t the only dispu te is to the loca tion where the a ir is to be
m ea su red.

I find nothing  in the respondent's ventila tion pla n ( Exhibit R-4) tha t clea rly a nd
directly sta tes tha t ventila tion check  cu rta ins m a y be ta k en down while m ining  is in prog ress.
 The pla n la ng u a g e relied on by the respondent sta tes a s follow s:
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The loca tion of the check s m a y va ry, so a s to provide positive ventila tion
to a ll work ing  pla ces a nd m inim ize the need for ru n throu g h check s
depending  on the pla ce being  m ined.
The petitioner ha s not rebu tted the fa ct tha t this pla n provision w a s in effect a t the

tim e the viola tion w a s issu ed.  In a ddition, the petitioner ha s not rebu tted M r. Na lisnick 's
testim ony tha t he spok e with a  M SHA  district ventila tion representa tive a fter the viola tion
w a s issu ed a nd w a s a dvised tha t its u se of ventila tion check  cu rta ins needed to be
re- eva lu a ted.  A lthou g h M r. Na lisnick  conceded tha t there w a s no need for ru n- throu g h check
cu rta ins a nd u ndercu ts the respondent's a rg u m ent tha t the ta k ing down of the cu rta in w a s  to
preclu de the u se of ru n- throu g h check s, the u nrebu tted testim ony is tha t the ventila tion pla n
w a s not cha ng ed, a nd  is indeed still in effect.

A lthou g h I ha ve conclu ded tha t the pla n la ng u a g e does not specifica lly a u thorize the
ta k ing down of check  cu rta ins, it does sta te tha t the loca tion of check  cu rta ins m a y va ry in
order to m inim ize the need for ru n- throu g h check s, depending  on the pla ce being  m ined. 
W hen this pla n provision is rea d tog ether with M SHA 's "Qu estion a nd A nswer" a dvise, I
ca nnot conclu de tha t the respondent's belief tha t the ta k ing down of
the cu rta in w a s not prohibited is im pla u sible or incredible.

I fu rther find tha t the Decem ber 13, 1993, letter to M r. Na lisnick  from  M SHA 's
district m a na g er Joseph G. G a rcia , which a ck nowled ges in releva nt pa rt tha t "it ha s com e to
ou r a ttention tha t there ha s been a  m isu ndersta nding  concerning  the insta lla tion of check
cu rta ins" lends su pport to the respondent's su g g estion tha t it w a s rea sona ble for it
to conclu de tha t it w a s a u thorized to ta k e down the ou tby check  cu rta in for the sta ted rea sons,
a nd seriou sly u ndercu ts the petitioner's "a g g ra va ted condu ct" a rg u m ent.  I ta k e pa rticu la r note
of the fa ct tha t while the district m a na g er's letter fu rther sta ted tha t a  revised pla n print
sta tem ent w a s necessa ry to correct the condition to insu re tha t the proper stopping  line loca tion
be u sed pu rsu a nt to sections 75.325( b) a nd 75.360( c)( 1), there is no evidence tha t this w a s
done.  In the a bsence of a  revised pla n provision, the G a rcia  letter perm its the respondent to
continu e following  its a pproved fa ce ventila tion pla n.

I conclu de a nd find tha t the credible evidence in this ca se su pports the respondent's
a ssertion tha t it ha d a  g ood fa ith belief tha t it w a s in com plia nce with the requ irem ents
of section 75.325( b), a nd tha t a  rea sona ble m isu ndersta nding  existed with respect to the proper
u se of its check  cu rta ins.  Under the circu m sta nces, a nd ba sed on the a fore- m entioned finding s
a nd conclu sions, I ca nnot conclu de tha t the petitioner ha s esta blished tha t the viola tion w a s 
the resu lt of "a g g ra va ted condu ct" a m ou nting  to a n u nw a rra nta ble fa ilu re.   A ccording ly, the
section 104( d)( 2) order IS M ODIFIED to a  section 104( a ) cita tion.

A lthou g h I ha ve m odified the order, it shou ld be clea r to the respondent tha t if it
continu es to m ine with a  check  cu rta in down, it a g a in ru ns the risk  of being  ou t of com plia nce
if it resu lts in less tha n 9,000 cfm  of a ir a t the la st open crosscu t determ ined
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by the preva iling  fa cts a t a ny pa rticu la r point in tim e.  In short, I reject the respondent's
relia nce on its ventila tion pla n provision a s a  defense to the viola tion of section 75.325( b),
since the evidence in this ca se clea rly esta blishes tha t it did not m a inta in 9,000 cfm  of a ir a t
the cited crosscu t loca tion.  I ha ve, however, a ccepted a s credible the respondent's relia nce on
the pla n, a nd M SHA 's recognition tha t there w a s a  m isu ndersta nding  concerning  the u se of
check  cu rta ins, in m itig a tion of the respondent's neg lig ence, a nd su pports its a rg u m ent of no
a g g ra va ted condu ct a m ou nting  to a n u nw a rra nta ble fa ilu re.
Size of Bu siness a nd Effect of Civil Pena lty A ssessm ent on
the Respondent's A bility to Continu e in Bu siness

The pa rties stipu la ted tha t the respondent is a  sm a ll opera tor a nd tha t pa ym ent of the
civil pena lty a ssessm ent for the viola tion in qu estion will not a dversely a ffect the respondent's
a bility to continu e in bu siness.  I a dopt these stipu la tions a s m y finding s on these issu es.
History of Prior Viola tions

M SHA 's com pu ter printou t for the su bject m ine for the period October 12, 1991
throu g h October 12, 1993, reflects tha t the respondent pa id civil pena lty a ssessm ents for 588
viola tions.  For a n opera tor of its size, I ca nnot conclu de tha t the respondent ha s a  pa rticu la rly
g ood com plia nce record, pa rticu la rly with respect to pa st ventila tion a nd perm issibility
viola tions.  I ha ve ta k en this into a ccou nt in the pena lty a ssessm ent tha t I ha ve m a de for the
viola tion tha t ha s been a ffirm ed.
Good Fa ith Com plia nce

The record reflects tha t the requ ired a ir ventila tion w a s restored within m inu tes of the
issu a nce of the order a fter Inspector K ish a nd forem a n Stine re- insta lled the ventila tion cu rta in
tha t ha d been ta k en down, a nd the order w a s term ina ted 15 m inu tes a fter it w a s issu ed.  I
conclu de a nd find tha t the cited condition w a s ra pidly a ba ted by the respondent in g ood fa ith.
Gra vity

Ba sed on m y "S&S" finding s a nd conclu sions, I conclu de a nd find tha t the viola tion
tha t I ha ve a ffirm ed  w a s seriou s.
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Neg lig ence
I conclu de a nd find tha t the viola tion of section 75.325( b) w a s the resu lt of the

respondent's fa ilu re to exercise rea sona ble ca re a m ou nting  to a  m odera te deg ree of neg lig ence.
Civil Pena lty A ssessm ent

On the ba sis of the foreg oing  finding s a nd conclu sions, a nd ta k ing  into a ccou nt the
civil pena lty a ssessm ent criteria  fou nd in section 110 ( i) of the A ct, I conclu de a nd find tha t
a  civil pena lty a ssessm ent of $1,600 is rea sona ble a nd a ppropria te in this ca se.

ORDER
In view of the foreg oing , IT IS ORDERED A S FOLLOWS:
1. Section 104( d)( 2) "S&S" Order No. 3955721,

October 12, 1993, 30 C.F.R. 75.325( b),  IS M ODIFIED
 to a  section 104( a ) "S&S" cita tion, a nd a s m odified,
 IT IS A FFIRM ED.

2. The respondent IS ORDERED to pa y a  civil pena lty
a ssessm ent in the a m ou nt of $1,600 for the viola tion in
qu estion.  Pa ym ent is to be m a de to M SHA  within
 thirty ( 30) da ys of the da te of this decision a nd order, a nd
u pon receipt of pa ym ent, this m a tter is dism issed.

Georg e A . K ou tra s
A dm inistra tive La w  Ju d ge

Distribu tion:
Su sa n M . Jorda n, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor,
14480 Ga tew a y Bu ilding , 3535 M a rk et Street, Phila delphia , PA  19104 ( Certified M a il)
Joseph A . Yu ha s, Esq., 1809 Chestnu t A venu e, Ba rnesboro, PA  15714 ( Certified M a il)
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