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Saten ent of the Case

This proceed iy concerms a proposa | for assessn ent of civil pera lty filed by the
petitioner aga irst the respordent pursiart to sectian 110(a) of the Federa I M re Sifety ard
Hea lth Act of 1977, 30 USC. " 820(a) seek iry a civil pera ky assessn ent of $3,000 for an
allgged vioktion of n ardatory safety stardard 30 CFR. * 75325b). A heanirg was hel in
Indbre, PerrsyMank, ard the parties filed posthearirg briefs which 1have corsdered inmy
adjudiation of this n atter.

Byes

The Bsues preserted In this proceediny are (1) whether the condition or practice cited
by the irspector corstituted a viohtion of the cited m ardatory safety stardard,
(2) whether the vioktion was "synifiart ard substarte I’ (3) whether the vioktion rey ked
fran the respordent? "urwarrartable faibire' to con ply with the cited stardard, ard (4) the
appropriate civil pere lty to be assessed for the vioktion, tak irg into acocou rt the statutory civil
pera Ky critere fourd insection 110(1) of the Act. Additioral sues rased by the parties
are dentified ard disposed of In the course of this decision.

Appliabke Satutory and Regu btory Provisions




1 The Federnl M ire Sifety ard Health Act of 1977, 30.SC. " 801et seq.
2. Conn sssion Ru ks, 29 CFRY 2700 4, et seq.

3. Mardatory safety stardard 30 CF.R. 75325Db).

Sipu b tions
The parties stipu kted to the followiny (Bhibit G-8):

1 The Tarona Mire is owred and operated by the msrdent, ard it is subject to
the juridiction of the Federal M inre Sifety ard Hea lth A ct of 1977.

2. The presidiry A dn inistrative Law Judge has jurisdiction over the proceed iy
pursuant to section 105 of the A ct.

3. Section 104(d)(2) "SS Order No. 39521, ard its two n od ific tions aru
tern iretion were properly served by a duly authorized represertative of the Secretary of Labor
upon anagent of the respordent at the dates, tim es, ard phces stated therein, ard nay be
adn mtted nto evidence for the purpose of establshiny their issance.

4. The parties stipu kte to the authenticity of their exhibits but rot to the
relevarnce or the truth of the n atters asserted therein.

5. The alleyed vioktion was abated mn editely after kssuance of the order.

6. The tota l arnrua l produ ction of the Taron a M ire s approxm ately
600,000 tors of coal,makiry it a medwn-sized m ire. The respordent, Taron a
M inirg Con parny, Irc., is corsidered a sn a Ik sized operator.

7. The con puter printout (Bhibit G-7), reflectiny thesperdentS history of
vioktions is an authentic copy ard nay be adn itted as a busiress record of the n ire Sifety
ard Heakth A dn inistra tion.

8. Tarona Mire had a history of 653 assessed vioktions in the 24-n onth period
fron October 12, 1991 to October 12, 1993.

9. The m position of the proposed civil pera kty will have ro effect on the
respordentS ability to ren a in in bu siress.

10. There was no interveniry clean irspection between Order No. 3955721 ard
previously issued section 104(d)( 1) citations or orders.



1 The check that was part of the pem arent stopping lire in the first crosscut
between L1 ard L2 had been taken down by the respordent to facilitate the trarsportation of
coa | to the belt feeder.

. Coal had beenn ire in L3 durirg the n dnight shift on October 12, 1993 while
the check was down.

13. There was not su fficient a ir n oven ent in the crosscut between L1 arnd L2 on
October 12, 1993 to tum the vares of the aren on eter at the tm e the M SHA irspector took
his readiny.

1. There was m ethare in the an ourt of O 1 percert detected in the kst open
crossaut between L1 ard L2 on October 12, 1993.

15. On October 12, 1993, Tarma M ire was ona 10-day section 103( 1) spot
irspection progran for n ethare liberation over 500,000 aibic feet per 24-hour period.

D iscu ssion

Section 104(d)(2) "S S Order No. 3955721, issued at 10 £5n ., on October 12,
1993, cites anallkeged vioktion of 3C.FR. " 753250b), ard the cited cordstion or practice
IS described as follows:

When checked with anapproved anron etersic the air in the kst
open crossaut located between L1 ard L2 entries cou ld rot be n easured due
to the b of air. The air in the kst open crosscut cou kd rot be n easu red
with an anron eter i due to the next crossaut outby beiry open.

BEvidence In the fom of tracks ard a discussion with the n ire foren an

Indic te the secord crosscut back had been open to accon n odate
trarsportation of coa | on the previous shift. The section was not produ ciny
coa | on this shift, ard when checked the n ethare in the kst openwas 01
ch4. This cordition was presert inthe mnain C, left skde section 007. The
faces of L1ad L2 entries were inapproxm ately 10 feet.



PetitionerS Testin ony and Bvidence

M SHA Wrepector Lewis E. K ihtestified that he has served Inthat capacity for
16 years ard he described his duties ard training, includirg 8 years of n INiny experience In
private irdustry (Tr. 17-20). He confirm ed that he wrspected the m ine on October 12, 1993,
ard ssued the vioktion In question because he fourd an sy fficient an ournt of air in the kst
open crossait in vioktion of n ardatory safety section 75.325b) (Bhibit G-1,
Tr. 2223). He reviewed a map of the Main C n re area ard confim ed that it acaintely
depicted the developn ent of the section on the day of his irspection (Bhibit G-2;
r. 24-25).

Mr. K ish stated that he irspected the faces on the right side of the section aru
then proceeded to rspect across the faces of the kft side ard took anair reading in the kst
open crossalt, ard he marked the location between the L1ard L2 entries with a red "X on
themap (Tr. 27). He stated that he used anapproved ard clibrated hard held aren on eter
that n easures the velocity of a ir passirg through the n oveable vares of
the irstrum ent but he obtaired ro readiry because the velocity of air was lkess than
50 revolitions per n inute ard the vares wou d rot tum. He took the m easuren ent at
the Bst cut-through in the lire of pilbrs where pem arent stoppings were irsta lled between
the intake ard renm air (Tr. 28).

Mr. K ish stated that he inform ed foren an Bl Sire, who was with him , that the
air n oven ent was not su fficient to tum the aren on eter in the kst open crossaut, ard
Mr. Sire stated that he krew there was no air in the kst open crosscut because a artainwas
down in the next crossaut outby ard that this was nom al because coal was hau led through the
crossaut (Tr. 29).

Mr. K ish stated that he checked for n ethare at the san e location where he made his
air test ard fourd one terth of ore percert (Tr. 30). He then infom ed M r. Sire that he
wou K issue an order, ard they proceeded to the area where the aurtain was dovnard he
marked the location with a bkd circke onthe nap (Tr. 30). He observed a check clirtain
that appeared to have been purposely plkced agairst the kft rib ard he observed equ ipn ent
tracks through that crosscut (Tr. 31). He further stated as follows at (Tr. 3132):

A. Mr. Sire told n e that this was a rom al procedure for then to rin
coa | through this crossaut, that they had been doiry it rather than st Hiry
a2 nnthrough check artain, which i1sa artain irstalled with slits in it to
pem it travel of equ ipn ent through this area without adversely effectiry the
vertiktion.

Q. D Mr. Sire indicite to you at all when ca I had Bst beenn ired or
rnnthrough there?

A . Yes, he indicted that coa I had been run through that shift prior,
which wou bl have been on the n KNy ht shift.
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Q. The n ©nyht shift of October 12th?
A. Yes.

Mr. K ish stated that the check arrtain was reirstalled within 2 to 3 n rutes ard he
took a m ethare test ard fourd rone presert, ard arother check with his aren on eter 1diated
there was sufficient air in exces of 15000 cfn (Tr. 33). He confim ed that ro m NIy was
goiry on while he was on the section, ard that it was a m ainterance shift. However, n INiry
wou i rom ally again resun e on the afterroon secord shift
(Tr. 34).

Mr. K ish confim ed that he took rotes regardiny the vioktion (Bhibit G-3), ard that
he cited section 75.325b), because it requires 9,000 cf of air in the kst open crosscu t
regard kess of whether the unit is in production or not. He expbired why he believed that his
air readirg was made inthe kst open crossaut (Tr. 35 36).

Mr. K ish stated that Mr. Sire did rot indicte to him that the location where he
checked the air ard n ethare was not in the last open crosscut ard the preshift exan - iretion
book idicited that the preshift exan irer n ade anair readiny at the Bst open crosscut
between the L1ard L2 entries, as he did, ard recorded 15,120 cm of air. Sirce the location
of the crosscut was shonnas L1to L2, Mr. K ish assum ed that was the correct phce to take the
air readirgs (Tr.38).

Mr. K ish stated that he reviewed the preshift ard onshift n irne exan irer reports for
October 12, 1993, ard the air readirgs on both reports for the kst open crosscut is shownas
1520 chh (Bdibits G-5ard G-5). The n ire exan irer stated that these air readirgs were
takenatcrossauts L1 ard L2, ard Mr. K ish believed that these air readirgs were for the hst
open crossalt "because that8 where the kst open crosscut & located" ard the operator "wou K
have ro reason to take anair readiny at that location if it was not the kst open crosscut" (Tr.
62). He stated that these air readirgs were taken between 500 ard 6 90 an ., ard he was of
the opinion that the check arrtainwas downat that tm e because "once that machire was
n oved over to the right side, Isee ro reason why they wou K have reirstalled it ard taken it
back down. K doesnT nake serse" (Tr. 6162).

Oncrossexan wetionM r. K ish referred to the n ire nap (Bhibit G-2), ard stated that
for son e purposes of the M ire A ct, the kst open crosscut exterds fron the R3 ertry to the L3
entry, ard "that s the lire of kst open crosscut across, yes' (Tr. 72). For purposes of the
definition of "work iy pkce area by the kst open crosscut,’ that ertire area wou d be the
kst open crossaut (Tr. 72). The cited "hst open crosscut” at issue inthis case isa partia br
location In that area that s given for anair m easuiren ent, ard on the day the order was
iIssied there were two kst open crosscuts for purposes of air measiren ent in themain C
section. The "gist" of the vioktion is that the kst open crosscut on the keft side did ot have




9000 cm of air. Inhis opinion, the location for the air n easuren ent was the areas between
the L1and L2 entries (Tr. 73).

Mr. K ish stated that if the respordent5 use of the check a rtain in question to vertibte
the m ain C section was part of its approved vertiktion phn there wou K still be a vioktion of
section 75.325(b) "because a statutory provision crrot be superseded with a phnthat will
urdem ire that statutory provision' (Tr. 74). He corfim ed that the location of the kst open
crosscut for air m easuren ent purposes can charge when the n irer s In the L3 entry, and in
that ase, the kst open crosscut wou kbl be between the L2 ard L3 entries (Tr. 74).

Mr. K ish confim ed that there are two MM U (n echanized n inirny unNits) sections shown
on the n ire nap, ard he dentified then as the 001ard 007 that coircide w ith
the cortiruous n inirg n achire. He believed this was the only m ire area that had
two MMUS. He further stated that other n ine sections were vertibted the san e as the nain
C section with a double split of air, but they were cortiruous hau kge sections that loaded on
bridge corveyors ard did rot use shuttle cars (Tr. 77-78).

Mr. K ish stated that he did rot know the volin e of air passing thru the
6-12 x 19 foot cited crosscut area where he took his air readiry ard he did rot check
the air direction because he did rot have a chen ial sn oke tester with him . A khough
he cou ld have checked the air direction by en mttirg dust fron his ¢ loves, he did rot do
so (Tr. 80). He stated that the L2 entry was a retum, ard confim ed that the two checks
located between the L2 ard L3 entries outby the kst open crossait as shown on the map were
in con plarce with the vertiktion phn (Tr. 82).

Mr. K ish confim ed that there &s no requ iren ent that 9,006Mm S of air be main
tained In the ertire kst open crossaut fron R3 to L3, ard that the appliable 9000 ch
pursiart to section 75.325b), wou K only be at a specific location in that area (Tr. 89).

On further redirect M r. K ish cornffim ed that regu ktory section 75.360(c)(J), states
where the location of the kst open crosscut s in rektion to the taking of anairn easure
nent during the preshift exan imtion. The regu btion states that the kst open crossaut "is the
crossaut in the lire pilkrs corta ininy the per arent stoppings that separate itake air cou rses
ard the reum air courses He wdentified this location as the area marked with an "X In the
yellow area shovnnonnap BAait G-2 (Tr. 92).

Mr. K ish testified about a kerrate n ethods of vertiktiry the face areas, ard he stated
that the air passing through the st open crosscut between L1 ard L2 was irsu fficient, but he
did rot krow if there was positive air m oven ent (Tr. 93-98). He stated that in the split
systen of vertiktion in use there are two crosscut locations where the air m ust be m easu red
ard where 9,000 aibic feet of air must be maintaired (Tr. 99).

On further crossexan iretionM r. K ish dentified BEXhibit R6, at pgs. 49 ard 50, as
aNnMSHA "question ard arswer' docum ent con piled to ckrify and interpret the new




Noven ber, 1992 vertiktion reyu btions. He stated that the docun ent reflects that the
definition of "kst open crosscut" for purposes of anair readiry was not charyed. He confim ed
that there was such a definition in the old regu ktions but did rot krow where that m ght
have been (Tr. 101 103).

Irspector K ish confim ed that he initi lly ssued the order as a MN"X'S vioktion,
but modified his firdirg to "X'S the follow irg day after haviry "secord thoughts about the
cirain starces involved.” He stated that "in hirdsight, I figured that it was XS ard lako
checked with the supervisor to see what his feelirgs were on it ard he agreed with t" (Tr.
40).

Mr. K ish stated that inmak g his "S&' S determ iration he corsidered the fact that the
nine was ona 10-day section 103( 1) spot wrspection cycle for at least 2 years because it
liberated 500,000 to a n illion awbic feet iNna 24-hour period, ard that produ ction equ ip-
mentwou ld be passirg through the cited area durirg rom al production ard he believed this
preserted an Kgnition hazard because of the n ethare acaum u btion (Tr. 40). He further stated
as follows at (Tr. 40-41):

Q. DK you believe that a m ethare acaun u Btion in the explosive rarge
was reasorebly lkely?

A. Yes, 1di.
Q. Why?

A. Becuse this air in the kst open crosscut, there wasa n inmalan ourt
of air passirg through this area.

* * * * * * *

A . Becuse of the equ ipn ent passing through that area, ako.
Q. Bt my question right row s about the n ethare acaun u htion?

A. Okay. Then ethare accun u btion --- there was anacain u ktion of
one terth of ore percert, which was dilited ard carried out when we did
re- irsta Il the check the next crosscut outby. Therefore, 1'have to say that
anacan ubtion was possible to cortirue grow iy inthat area had there
ot been su fficient vertiktion to rerder a dibtart.

Mr. K ish stated that the n ine had a prior n ethare gnition in 1985. The approxm ate
n ethare liberation for the C m ain section at the tm e of irspection was 18,000, ard a khough
0dn ethare was detected, he believed it was lkely that m ethare wou ld cortirue to acaun u bte



because "this isa virgire I area of the n e, thereS nothing n ired out arourd it. So it wou
be assum able that you wou d efther m a inta in that or possibly go up inn ethare" (Tr. 4546).

Mr. K ish believed that a n ethare gnition was reasorebly likely to occur "if the
cord itions were kft o' because of equ ipn ent such as scoops, shuttle crs, roof bolters, ard
cortiruous m mrers rom a lly passed through ard operated inthe area. The scoops were used as
part of the clkeanup cycle ard when the m etal bucket Is pressurized aga irst the rock- based
n ire floor sparks canbe created. Other poterti I ynition sou rces included the n iniry
machire ard shuttle carsused incleniry up ard loadirny rock, pem issibility equ ipn ent fau kts
that may occur, ard roof sparks generated by the roof bolter bits when drilling into the roof
(Tr 47-57). Mr. K ish confim ed that In his experience, he was aware of pem issibility
problen s and vioktions connected with shuttle cars ard scoops (Tr. 55, 58).

Mr. K ish stated that he never exan ired ary of the n Inirg equ ipn ent used in the cited
area prior to his irspection, but that a week kter during an irspection he fourd pem issibility
viok tions on the shuttle car, scoop, ard roof bolter. He did rot krow whether these vioktions
existed durirg his October 12, 1993, irspection (Tr. 59). He believed that three people were
exposed to the cited hazard, ard they wou kl likely be the n irer operator, helper, ard shuttle
ar operator (Tr. 59-60).

Mr. K ish confim ed that at the tm e he ssued the order he was aware that the n ire
was ona 103(1) spot mrspection cycle ard that equ ipn ent traveled through to the L1to L2
areas. When asked f his supervisor tokd him to n od ify the order to " S the next day, M r.
K ish resporded "rot that I aware of. BdonT recall that" (Tr. 77). He exphkired his initi |
mn"X'S detern iretion as follows at (Tr. 76) :

A. Mainly because ITwarted to be fair with the con pary. Basially, 1
didnT have the tm e to investate that --- Breally didnT krow at that tm e
for positively what was really scran bled inny head at that tme. I
arythirng, Bwas n ore lenient. Like Iy, 1donT lke to whan the

con pary. But thenon reviewirg it again, it just was too overwheh irg for
neto ktgoasa mN XS

Mr. K ish stated that the explosive rarge of n ethare is 5 to 15 percert ard that the two

MM US on the cited section were liberatirny 18,000 aibic feet of n ethare per 24-hour period
(Tr. 48). He confim ed that he cited ro equ ipn ent pern issibility vioktions on the section at
the tim e of his wspection ard he believed that during the course of n NNy at the L3 face
there wou Kl rot have beenary problen with air quartities at the face. The L3 face wou
have been the face that was n ined on October 12, ard even if one were to assun e that the
check arrtainwas down, there wou kI still be sufficient a ir to vertikte the L3 work iy face
(Tr. 85).

Mr. Ksh did rot believe that ary n inirg was tak iy phkce on the kft side of the
section between 500 an .ard 6900 an ., or that the air readiny at the crosscut between



L1ard L2, was over 15000 cfn 5 because there was no reason to reirsta Il or take down the
artainonce it was irstalled, ard Mr. Sire tokd him  the cwrain was taken dowvn while the
area wasm ired (Tr. 22). Mr. Kish could rot state that preshift exan irer M cGary fabricted
the air readinys recorded In his report (Tr. 125).

Irspector K ish stated that there were a run ber of reasors for his urwarrantable fa ik re
findiny, includiry previously issued citations for having lkess than 9,000 cm of air ina kst
open crossai t, ard foren an SireS "directress’ intelling him that it was "a rom al practice' to
nove the cwrtain to facilitate coa l haukge through the area (Tr. 60). Mr. K ish stated that it
was not possible to naintain 9,000 abic feet of air in the kst open crosscut when the air is
short cuttirg through the outby crosscut (Tr. 61).

Mr. K ish confim ed that he was aware of the previously issued citations of section
75.325b) at the tm e he sued his order "n ainly through corversations with our ingectors out
in the field offices ard overhearirng then tak about then " (Tr. 65). He reviewed M SHA §
records for copies of the prior citations after he issued the order
(Bhibit G-6).

Mr. K ish confim ed that foren an Sire did rot hesitate or INnary way try to cover up
the fact that the cwrtain was ren oved while n inirg, ard that he idicted that this was nom al
loadirg procedure on the keft side (Tr. 86). Mr. K ish stated that the prior citations were "a
brje factor' inhis urwarrantable faikire detem iretion, as well as his belief that M r. Sire
shou I have beenaware that 9000 cfm 5 of air was requ ired In the kst open crosscut (Tr.
87). Mr. K ish confim ed that his belief in this regard was based on the assun ption that the
L1to L2 area was the kst open crosscut (Tr. 87). He believed that
one prior citation not included am oy those N Bhibit G-6, was ssued on the m ain C section.

He further stated that there s no prohibition aga irst sim u Kareous preshift ard onshift
exan mations (Tr. 90). He subsequently confim ed that prior Citation No. 3955590, for only
5832 cim of air thru the kst open crosscut between the belt ard track entry was issued on the
kft side of the C n ain section, but was subsequently n od ified to reflect it was issued on the
right side (BAibit G-6; Tr. 100).

INn resporse to bench questions, M r. K ish stated that based on the 15120 ard 14 320,
air readirys recorded N the preshift report ard exan iretion book the vertiktion a rtain in
question wou kd have had to beenup. He confim ed that foren an Sire tokd him that it was a
practice to take the curtain down, ard akhough this purported adn ¥ssion is not recorded N his
rotes, he remterated that M r. Sire stated that it was a practice to take the curtain down to
allow the shuttle car to haul through the crossaut (Tr. 109-110).

Respordent§ Testim ony a nd BEvidence

Wa lter M cGarytestified that he has 20 years of n inirg experience ard has served as a
supervisor at the m ire for the past 10 years ard holds m ire exan irer ard assistart m ire
exan irerS papers. He was the section foren an on the n ain C section on the third shift fron




1100 an ., October 11, 1993, to 790 an ., October 12, 1993. He confim ed that the section
nap (Bdibit G-2), represerts the section as he ren en bered it at that time (Tr. 127).

Mr. McGary exphired the n inirg that was tak irg phce on October 2. A fter
con pletirg n inirg on L3 [eft side, the shuttle cars n oved to the right side ard the roof boklter
n oved to the lkeft side to bolt the L3 area, ard the crew had problen s "gettiry the m achires
squared arourd." He retumed to the right side to check ona rock that had rolled out of the
rib ard hit ore of the n en. While he was beiry trarsported out, the roof bolters fron the keft
side inform ed hm that the bolter was stuck ard could rot be m oved. The check airtainwas
taken donnto allow a shuttlke car to go inard pull out the bolter, but the shuttle car operator
forgot to put the awrtain back up, ard by the tim e the bolter was taken at of the area "It was
qu itting tme ard we man tripped out" (Tr. 128-130).

Mr. McGary confim ed that the check airtainwas downwhen the L3 entry was beiny
nired, ard he stated as follows at (Tr. 131):

Q. Ard why did you m ire with that check out?

A. Inorder to nntwo shuttlke crs, we rin one In the top side arnd one
on the botton side ard we took it down. Orce we were done n INirg, we
cone back out ard we put that check back up to take care of our areas.

Q. Areyou pem itted to m ire in that fashion?

A. I rever thought ary other way. Bwasalwvays n inirg that way. 1%e
n ired that way with other Federal irspectors in there with n e ard there
was nothing said about it.

Q. The =ame way you wou kd be n ining on the L3 entry on that partia kr
day?

A. The san e way BTwasn inirg on the left side, yes.

Mr. McGary stated that the production report for October 12, reflects that he was
loadirg caal N L3 fran 205 to 330 am. He kft the section at 630 an ., ard ro ore was
there when he keft. Mr. Sire ard M r. K ish were rever iIn the section durirg his shift
(Bhibit R-2; Tr. 133).

Mr. McGary stated that his preshift report for October 12, 1993, reflects that he
nesired 1520 c of air "onmy kst open crosscut which was taken between LLard L2"
(Bhibit R-3, Tr. 134). He took the readiry between 500 ard 6 00 with anaren on eter aru
"the check was up down below" because it s always put back up when n inirng is finished ard
when n inirg ard the equ ipn ent m oved fron the keft side to the riyht side, the check airtain
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goes back up again(Tr. 134). He fourd ro n ethare at the faces or at the kst open crosscu t
(Tr. 135).

Oncrossexan mationMr. M cGary exphired the location of the botton ard top
crosscut routes, ard he stated that the top crosscut route fron L2 to LLonmap Bhibit G-2,
passes through the crosscut where the curtain was down (Tr. 138). He stated that shuttle car
operator A rly Scott put the check arrtainback up at 330 an . when the L3 n ining was
con pleted ard he krew this because his air readirg in the kst open crosscut showed
15220 cfn of air. He did rot persore lly see M r. Sott put the awrtainup, but he wou ld rot
have obtaired the air readiry if it were down. He confim ed that except for tak iry the
araindovnwhile n ining s takirg phee, it alvays renairs up so that adequate air readirgs
may be taken in the kst open crosscut, L1to L2 (Tr. 139-140).

Mr. McGary reiterated why the awrtain was taken down durirng his shift, ard he
exphired the route of travel for the shuttle car that went to the L3 area to pull out the roof
bolter (Tr. 140-144).

Mr. McGary stated that when he took his air readirg at crosscut L1 to L2, as recorded
INn his preshift report, (BExhibit G-4), he corsidered that location to be the kst
open crossaut, ard he agreed that 9,000 cm of air is requ ired to be maintained In the
kst open crossaut (Tr. 145). He denied that he may have taken his air readirg In the crosscut
between L2 ard L3 because there was equ ipn ent In that area (Tr. 145 147).

Mr. McGary stated that he only lkamed that the viobktion was a (d)(2) order "a couple
of weeks ago,” ard that the only discussion he had with Mr. K ish was after the viobtion was
issued when he told him that "1didntT thirk that 1did anything wrory .

He further stated as follows at (Tr. 148-149):

Q. Do you recall telling Mr. K ish that the n ire was goiry to wstall N

through checks on the section now?

A. No. Itod Mr. K ish that the way we ninthat is so we wou KNT have

to operate with nnn through checks. Bt after that vioktion we had to use
rin through checks or eke rot run through it after that. Bt prior to that,
we didnT have to use nin through checks.

Q. You rever brought to Mr. K ish § attertion the a llegations that the
shuttle car operator had put the check back up ard then taken it back
down dud you?

A. BdonTrecall. BdonTkrow if 1did or 1didnT. K honestly cou KNT.
Bit IM telling you that Bdid so what --- wou ld that have ary bearing on
Mr. K ish?

Q. Thark you, sir. You Ve arswered ny question. Thark you.
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Mr. McGary stated that shuttle car operator Sott rever indiated to him that after the
check arrtain had been reirsta lled he took it downagain. He stated that M r. Scott "told n e
on the way goirg out that he forgot to put the check bac up" (Tr. 150).

When asked In resporse to a further question by the petitionerS cou reel if he ever
inforn ed foren an Sire or anyore eke that M r. Scott forgot to put the check calirtain
back up, Mr.McGary stated as follows at (Tr. 159):

A. No, Idd rot. There was so n uch confusion autside with him beiry
hurt ard Bwas tak iy to the Sate irspector at the tme ard he askirg m e
questions. I rever got arourd to him .

Thon as Na lisnick testified that he has been en ployed by the respordent for
2 years ard has served as its chief n inirg eny ireer since 1988. His duties include the
subn ission of ventilation ard roof cortrol pkrs, ard the drawirg of n Ine m aps ard projections.
He holds @ BS. degree inn ining eny ireering and is a professiora | ey ireer. He 15
persora lly involved with the subn ission of n ire phrs to M SHA ard dea k directly with the
D istricc Two office in connection w ith the developn ent ard subn ission of ventilation pkrs (Tr.
159-16 7).

Mr. Nalsnidk entified Bhibit R-4 as a typial face print that "roughly" shows the
n Ny n ethod used on the m ain C section on October 12, 1993, ard he confim ed that this
was part of the approved pkn in effect that day (Tr. 163). He believed that the n inirny of
the L3 entry, with the check i rtain down onerosscut outby the kst open crosscut between
the L1and L2 entries preserted ro problen ard that the pkn pem itted n inirg ard
vertiktirg inthat fashion (Tr. 163). He agreed that rot a ll of the 15000 c of air wou K
travel up the L2 entry, through the crosscut L2 to L3, ard to the work iy face, ard he
exphired the air direction ard n inirg n ethod (Tr. 164-166). He stated that the n niry
n ethod was safer because it elm iates the "run through" check artairs while still dik tiry
gases.

Mr. Nalsnidk entified Bhibit R-5, as a letter dated Decen ber 13, 1993, to hm fron
M SHA Distrid Marager Joseph J. Garck rehktirny to vertiktion drwing Bhibit R-4 (Tr.
167). Mr. Nalinick stated that he spoke with M SHA § distridt vertiktion represertative Ziko
on Decen ber 8, 1993, ard he exphkired as follows at (Tr. 167- 168).

A. Actually, Itaked to Mr. Ziko on Decen ber 8th. We had our first
corversation. He callled me up ard he was told that we had to reeva biate
our main C face vertiktion with these check artairs ard that. Ard we
discussed 1t ard we both agreed that the best way Is the way we have it
worded row since the n a in vertiktion isn ore rot typial or thereS n ore
variables inthe nain vertibtion. You wart to have son e flexibility In
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moviry the carvases. You just cantnakea pknand xay, these carvasses
will be right here. kS not practicalard Ithirk m5-.

Mr. Na lsnidk believed that the n ining corducted on the n KN ht shift on
October 12, ard the vertibtion n ethod used at that tm e, was in con plence with the
vertibtion pknard regu ktions ard that the section was beiry vertibted (Tr. 186).

Oncrossexan wretionM r. Na lisnik stated that the Llocation onnap Bhibit R-1 B
a projected retum air course ard that the desiyrated stoppirys are for the purpose
of separatiry the intake fron the reum. He cornfim ed that it was necesary to take the check
alrtain downacross the crosscut between L1 ard L2 so that a shuttle car wou ld ot have to go
through a runthrough check. He confirm ed that the purpose of the typial face vertiktion
print, BAOIR R-4, is to n Inm ize the need for nnthrough checks, but he ack row kedged that
urder the type of n ining IN question there was No need for ninthrough checks (Tr. 19892).

Mr. Nalisnick confim ed that L1ard L2 are work iy phces, ard that the vertiktion
n ethod used on the section at the tim e of the irspection was the safest way of doiry it
(Tr. 93). Mr. Nalisnick stated as follows with respect to the Decen b, 1993, Btter fron
Mr. Garce (Bhibit R-5 Tr. 194195):

Q. Look iy at the letter that you received on the 13th of Decen ber, 1
poirt you to the third paragraph. kS a oneserterce paragraph. Wou K
you read that serterce aloud, please?

A . The location of the stoppiry lire is used to determm ire the quantity of
air in the bst open crosscut. Refererce 30 CFR.S 75.3250b) ard
75.360(¢)( D).

Q. Ard do you happen to krow what these two sections of the regu ktions
are, sir?

A. 75325b) Bkrow for ssre ard 360(c)(1) IM rot qu ite positive on
that.

Q. Would it surprise you if 1'told you that the 75.325¢) poirts out the
reed for naintaining --- or 325b), exaise n e, poirts out the reed for
naintaining 9,000 c inthe kst open crosscut ard the 75.360(c)( )
desyrates where the kst opencrosscut s ard that, in fact, on that map
there urder 75.360(c)(1) 1t s between L1ard L2?

A . If you Te goiry by the definition of stoppiry lires, Twou ld assum e that8
where the hw states uts at.

Petitioner5 A mun ents
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The petitioner aryues that the cited section 75.325b), requ ires at least 9,000 aibic
feet of air per n inute at the kst open crosscut inary pair or set of developiry entries,
ard that the term "kst open crosscut,” for purposes of air readirys is defired by sections
75.360(c)(D ard 75.362(c)(1), as "the crosscut in the lire of pilkrs corta iniry the pem arent
stoppirys that separate the intake air courses ard the retum air cou rses.”

The petitioner asserts that the location where Irspector K ish took his air readiny
between the L1ard L2 entries was the kst open crosscut ard proper location for detem iniry
con plence with section 75.325b). Infurther support of its argun ent, the petitioner points
out that the respordentS preshift ard onshift exan iration books showed that air readirgs were
taken at that sam e location by section foren an M cGary, that
Mr. McGary ackrow ledged that the kst open crosscut between the L1ard L2 entries was the
location where 9,000 aibic feet of air per n Inute was requ ired, ard that n ire foren an Sire,
who was with Mr. K ish durirng his irspection, never indicated that the area between the L1
and L2 entries was not the prior location for ok g anair readiny.
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RespordentS A mum ents

The respordent argues that the phrase "kst open crosscut” has several m eanirys, ard for

pem issibility purposes, the ertire w idth of the section fran the R-3 entry to the

L3 entry cou K be corsidered the kst open crosscut for purposes of definirg a work iry phce
area irby the kst open crosscut. Inthe irstart cse, the respordent asserts that ot is
urdisputed that the "hst open crosscut" for purposes of tak iy anair readiry pursuart to
section 75.325(b), 1s a poirt within that lire of crossauts, ard that the critial ssue is the
location of that poirt inthe Main C keft side at the tim e of the irspection on October 12,
1993.

The respordent takes the position that the L1 to L2 crosscut area identified ard
cited by the wrspectoris not necess rilythe kst open crossaut, ard that for purposes of
anairmeasiren ent pursuart to section 75.325b), the L2 to L3 area canako be the kst open
crosscit. Insupport of this argun ent, the respordent relies on the rspector’ ack row kedgn ent
that it was possible for the kst open crosscut location to charge to the area between L2 ard
L3 when the m inirg m achire s In L3, ard that the stoppirny lire as shown in Bhibit G-2,
does rot always separate the intake air courses fron the retum air cou rses.

The respordent argues that Irspector K ish failed to corsider the follow iy Bryuage in
the Noven ber 9, 1992 Ventilation Questions ard A rewerspublished by M SHA to interpret
section 75325 (Bhibit R-6): "Section 75.325b) does rot requ ire that previously accepted
developn ent systen s be abardoned, does rot requ ire rew or additiora I vert- ik tion controls, a nd
does rot requ ire additiona 1 or duplicative locations where 9,000 cfn nust be naintaired.

The respordent argues that this krguage clearly grard-fathers a Il existiny, approved
vertiktion phrs that were In effect In August of 1992, when section 75.325, becan e effective,
ard that it had a pkn provision that becam e a part of its 1982 phn that was updated In
1989 ard s part of its currertly approved pbkn. That provision, which depids the n ininy
systen N phkce Inthe Main C section on October 12, 1993, ard shows checks directing air to
the work Iy faces, states as follows (Bhibit R-4): "The location of these checks may vary, o
as to provide positive vertiktion to all work irg phces ard n inm ize the need for nin through
checks, depend iy on the place beiry n ired.”

The respordent n a inta irs that it has a lways corstrued this phn provision to pem it it

to take down the check arrtain that was taken downwhile n ining the L3 entry, ard that this
was obviously the opinion of m ary other M SHA 1rspectors who have observed the
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section foren an vertikte inthis nanrer while n inirg the Main C section, ard rever india ted
that tak iy the curtain down to elm irate the use of a nnthrough chec was a vioktion of
the pkn or section 75.325b).

The respordent states that as a resu kit of the order issued Inthis case, the afore
n entioned vertibtion pkn provision ard n iy procedu re was revisited by its Chief B ireer
Ni lisnik ard M SHA distriat office vertiktion represertative Ziko, and the phn provision
was not charyed ard s still a part of its approved phn

The respordent points out that even though foren an Sire ard M cGary readily adn itted
that the L3 entry wou ld have beenn ired with the check ren oved, the respordent was not
cited for vioktiny its pbnbecause tak iy down the check while n ining s the L3 entry was
ot @ pkn vioktion. The respordent fu rther poirnts out that the urdisputed resu i of ren oviny
the check s that the m ajority of the air wou ld n ove over ore crosscut ard travel through the
L2 to L3 crosscut rather thanthe L1to L2 crossaut,
ard if that crosscut rem aired the kst open crosscut for purposes of anair n easu ren ent
pursiart to section 75.325(b), it wou K rever be in con plarce while n ining the L3 entry.
The respordent concludes that the proper location for the kst open crosscut a ir readiry
pursuan to section 75325 b), while the check s ren oved, Is the L2 to L3 crossaut, ard ot is
urdisputed that it had well over the required 9,000 cfn of air at that location.

Relying on the 1nspectorS agreen ent that the L2 to L3 crosscut can be the kst open
crossaut, ard that the location of the kst open crosscut for tak irg anair reading an charye,
the respordent argues that if the check is up, the proper air readiry location is the L1to L2
crosscu t, ard if the check s down, the proper air readiry location is the L2 to L3 crossaut.
The respordent concedes that its vertibtion pkn does rot pern it less than

9,000 cm mnthe kst open crosscut. However, it believes that its pbhn does pem it the
location for anair readiry to n ove, ard that M SHA recoynized this fact In its previously
cited vertiktion "questions ard arswers.”

The respordent concludes that since the L2 to L3 area was the kst open crosscut while
the check awrtainwas down, ard that it had m ore than the required 9,000 ch of air, the
petitioner has failed to prove a vioktion of section 75.325b).

Findings arnd Conclu sions

Fact of Vioktion

The respordent 1s charged with a vioktion of n ardatory safety stardard 30 CF.R.
" 75325 b), which provides as follows:
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" 75325 Ar quartity.

* * * * * * *

(b) EInbitun wous ard lynite n ires, the quartity of air reachiny
the kst open crosscut of each set of ertries or roon s on each work iry
section ard the quarntity of air reachiry the intake erd of a pilkr lire
shall be at least 9,000 aibic feet per n inute unless a (reater quartity is
requ ired to be specified In the approved vertiktion phn. This n inm un
a ko applies to sections which are rot operatiry but are capable of
produciry coal by sm ply ereryizing the equ ipn ent on the section.

INn Scretary of Laborv. Peabody Coal Con pary 11 FM SHRC 4, (1989), the
Con n ssion stated in regard to the tem "hkst open crosscut” that:

A khough 'hst open crosscut™is not defired in the M ire A ct or
the SecretaryS regu btions, the A ct ard regu Btions conta IN repea ted
refererces to the term . [Footrote refererce on itted.] As noted, a CTrosscut™
ISa passageway or openiry driven across ertries for vertibtion ard hau kge
purposes. INngeneral, the kst open crosscu t
thus refers to the kst (n ost Iby) open pasageway between entries in a
work iy section of a coa I n ire. [Footrote refererce on itted.] The Bst
open crossaut "isanarea rather thana poirt or lire . . . Henry Clay
M ininp Co, 3 IBUA 360, 361(1974).

Sections 75.360(¢)( D, and 75.362(c)(D coveriny preshift ard onshift exan e tions,
requ ires the persors cordu ctiry the exam iration to determ irne the volin e of air at the
follow iy areas if aryore is schedu led to work in the areas during the oncon iy shift:

(D Inthe kst open crosscut of each set of ertries or roon s on each
work irng section . . . . The Bst open crossaut is the crosscut in the lire of
pilkrs corta ininy the pem arent stoppings that separate the intake air
courses ard the retu m air cou rses.

The evidence establishes that Irspector K ish arrived at the Main C section at
approxm ately 900 an ., on October 12, 1993, ard accon paniked by n ire foren an Elward
Sire, started his irspection INn the right side, tak iy air readings between
the R2 ard R3 entries, ard then proceediny to the kft side where he cortirued across the
faces urtil he reached a location that he believed was the Bst open crosscut between the L1
arnd L2 entries. He nmarked the location with a red "X ona n ine sketch of the area (Bhibit
T-2),and his ispection notes reflect that he reached that location at 005 an .
(Bhibit G-3).

A fter reachiny the cited crosscut location, M r. K ish tested for n ethare with his hard-
held m ethare detector ard fourd O Jercert n etham. He then tock anair rading with an
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aren on eter at that sam e location ard cou d rot get a readiry because the aren on eter vares
wou bl ot tum. Since the aren on eter was ca librated tomeasire a m inmun of 50 arbic feet
of air per n nute, Mr. K ish corcluded that the air currert was less than that. His irspection
rotes state that "veirs inaren on eter will rot tum. No air n oven ent” Urder these

cirain starces, M r. K ish cited a vioktion of sction 75.325b), which requ ires that a m inm un
of 9,000 abic feet of air per n irute be maintaired at the kst open crosscut of each set of
entries or roon s on each work iy section ard the intake erd of a pilkr.

Mr. K ish corcluded that the cited location was the kst open crosscut as described by
the regu ktion because it was the kst cut through in the lire of pilkrs where perm arent
stoppirys were irsta lled between the intake ard reum air (Tr. 28, 3536). He a ko relied on
the preshift arnd onshift exan iretion records of exan irer Walt M cGary who recorded air
readirgs at the L1ard L2 crossaut, ard he corfirm ed that m ire foren an Sire did rot deny
that the cited location was in fact the kst open crossaut (Bhibits G-4, G-5, Tr. 36-37). Mr.
K ish further confirm ed that preshift ard onshift air readirys are requ ired to be taken at the
kst open crossaut, ard since M r. M cGary roted his readirgs at the L1ard L2 crossaut, he
(K sh) assum ed that this was the correct location to take the required air readirg (Tr. 38).

M ire foren an Sire did rot testify in this case. M ire exan irer Wa ker M cGary, who
was the third shift section foren an on October 12, 1993, agreed that the n Ine map sketch
(Bhibit G-2), was anacarate represertation of the section on that day. He a ko cornfim ed
hisair readirg at the "Bst open crosscut which was taken betwveen Llard L2" (Tr. 134). He
further referred to that location at L1 to L2 as the "hst open crosscu t'

(Tr. 139), ard agreed that when he made his air readiny he corsidered that location to be the
bst open crosscut ard that 9,000 aibic feet of air per m rute was requ ired at that location
(Tr. 44-145).

Respordents chief n inirg ey ineer Thon as Na lisnick confim ed that locations L1ard
L2 were work iy pkoces, ard he "assum ed" that the cited location between L1ard L2 was the
kst open crosscut pursuant to section 75.360(c)( 1), where 9,000 aibic feet of air per n irute
must be maintaired pursuant to the cited section 75.325b) (Tr. 194-195).

A fter careful review ard corsideration of a Il of the credible evidence and testim ony In
this aase, includirg the argum ents advarnced by the parties In support of their respective
positions, I corclude that the petitionerS position is correct ard that its credible testm ony ard
evidence s pports a viobktion of section 75.325b).
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A's noted earlier, section 75.325b) requires a n ire operator to nairntain at least
9,000 caibic feet of air per n irute at the Bst open crosscut of a work iy section. This
mianmun amourt of air quarntity s requ ired even though the section is not operatiry but is
apable of coa I production by sim ply erery izirg the equ ipn ent. Inthis case, even though the
section was not in produ ction at the tim e of the irspection, it was Ina "produ ction ready”

n ode within the kryuage of the regu btion that clerly applies In this case.

Havirg viewed Irspector K ish In the course of his testim ony, ard corsideriny his
16 years of irspector experience ard 8 years of experience in the private coa l n iniry sector,
inchiding en ployn ent as a state certified n Ire exan irer ard assistart n ire foren an, 1 fird
him to be a credible witress with respect to the interpretation ard application of the
requ iren ents fou nd In section 75.325b).

k appears to be urdisputed in this case that the kd of perceptible air n oven ent
at the cited crossaut location was the resu it of a vertiktion artain located outby beiry taken
downto allow for shuttle cars to m ove through the crosscut. The curtain was not
re- irsta lled at the end of the produ ction shift, but the air was mn edtely restored by
re-harg iy the curtain to abate the vioktion on the ersu iry n a intera nce shift.

The critia l issue here 15 whether or rot Irspector K ish took his supporting air readiny
at the proper crosscut location where 9,000 cfn of air was requ ired to be maintaired. For
con plience purposes pursuarnt to section 75.325(b), the definition of the "hkst open crosscu t"
location for air readirgs by the preshift ard onshift m ire exan irers to rsure at least 9,000
cim of air at that location is fawnd in sections 75.360(c)(2) and 75.362(c)( D, which defire the
tern "hst open crosscut" as "the crosscut in the lire of pilbrs corta ininy the perm arent
stoppirys that separate the intake air courses ard the retum air cou rses.”

Irspector K ish was n ost specific in pinpoirtiny ard definiry the location of the "hst
open crossaut” area where he took his air reading and where he believed 9,000 cfn of air was
requ ired to be maintaired in order to con ply with section 75.325b). 1find his testm ony to
be credible with respect to the lire of stoppinys between the pilkrs located between the L-1
and L:2 entries on the kft side of the section separating the intake ard retum air cou rses, aru
I corclude that his expbrations are inaccord with the aforen entioned regu ktory definition of
"B st open crosscut” for purposes of con plerce with section 75.325b).

1ako fird support for M r. K ish § determ iretion in the testim ony of n e exan irer
McGary, inciding his exan iretion reports, which support Mr. K ish 5 location of the L1arnd L2
crossaut location, ard M r. K ish § urrebutted testin ony that foren an Sire did rot object or
voice ary differerce of opinion with respect to the proper phce for tak i) an
air readiry. 1 further fird ro credible or probative testin ony by respordentS ery ireer
Nh Isnidk that persuades m e that Brepector K ish was incorrect in his detem iration of the
critia 1 "hst open crossaut” issue In this case.
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The respordentS relmnce on its vertiktion pknas a deferse to the vioktion Is
rejected. 1ako reject its "estoppel’ theory that rum erous M SHA 1rspectors approved
of its n ethod of n ining which resu ked In the vioktion In this case. 1 have, however,
corsidered these argun ents inny findirgs ard corclusions rejardiny the irspector§
"wrwarrnrable fRikire' firdiry.

I corclude ard fird that the evidence adduced by the petitioner In this case supports a
viok tion of sction 75.325b), ard the wspectorS firndiny ard citation in this
regard ISA FFIRM ED.

Synifiant and Sibstarkk 1 Vioktion

A 'sgynifiant and substarnti I' viobtion is described in section 104(d)( 1) of the M e
Act asa vioktion "of sich reture as cou d synifiantly ard substanti lly cortribute to the
ause ard effect of a coal or other n ire safety or healkth hazrd" 3DFR." 8M4(d)(D. A
vioktion is properly desyruted synificarnt ard substarti I, "if, based upon the partia br
facts surrourdiry the vioktion there exists a reasoreble Ik elihood that the hazard cortributed
towill ress £ inan inury or illress of a reasorably serious ratur€en ent D vision,
Nitiors I Gypsun Ca.3 FM SHRC 822, 825 (A pril 1981).

INMathies Coal Co.6 FM SHRC 1, 3-4 (Jaruary 1984), the Con n ission exp b ired its
inerpretation of the term "synificarnt arnd substartm I' as follows:

Inorder to establish that a vioktion of a n ardatory safety
stardard s synifiant ard substarnti | undekbtiora | Gypsun the
Secretary of Labor must prove: (1) the urderlyiry vioktion
of a mardatory safety stardard; (2) a discrete safety hazard--that s,

a nesure of darger to safety-cortributed to be the vioktion, (3) a
reasoreble Ik elihood that the hazard cortributed to will reu kt Inan
inury, and (4) a reasoreblelk elihood that the injury iIn question will
be of a reasorebly serious rature.

InUnited Sates Seel M ining Con pany, Irc7 FM SHRC 1125, 1129, the Con m ission
stated further as follows:

We have exphkired further that the third elen ent of théathies
form u b Tequ ires that the Secretary establish a2 reasorable Ik elihood

that the hazard cortributed to will resu kb Inan evert Inwhid there
saninury."US Seel M ining Cq.6 FM SHRC 1834, 1836 (August 1984).
We have en phasized that, inaccordarnce with the krjuage of section
104(d)( D, it s thecortributionof a viobktion to the cause ard effect of a
hazard that must be synifiarnt ard substanti IUS Seel M inirg Con pany,
I, 6 FM SHRC 1866, 1868 (Augus t 1984)U S Seel M ininp Co., I,
6 FM SHRC 1573, 1574-75 (Ju ly 1984).
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The question of whether arny partia Br vioktion is signifiant ard substarti| I n ust be
based on the partia kr facts surrou dirg the vioktion, includiny the rature of
the n ire involved,Secretary of Laborv. Texasyu if, I, 10 FM SHRC 498 (A pril 1988);
Youghiogheny & Ohio Coal Con pary9 FM SHRC 2007 (Decen ber 1987). Further, ary
determ iretion of the synificart reture of a vioktion n ust be made N the cortext of
cortirued rom aln ininy operatiors.

Irspector K ish initik lly detern ired that it was unlkely that the vioktion wou b resu kt
INnan inury or illress, or ary lost workdays, ard he corcluded that the vioktion was
mn"X'S' However, "In hindsight" ard after having "secord thoughts about the ciraum stances
involved," he m odified his firdiry to "X S the next day after corsu kirg with his supervisor
who agreed with his re-eva biation.

Innakiy his revised "X S determ imtion, M r. K ish stated that he corsidered the fact
that the n ine was ona 10-day 103( 1) spot irspection cycle because of m ethare liberation, ard
that the equ ipn ent passing through the cited area preserted an Kynition hazard because of
methare acaun u Btion. He adn itted that he was aware of these facts when he nade his initi |
mn"XS firdirg, ard denied that his supervisor ordered him
tomodify his fidirg to "X'S' He conn ented that he was tryirg to be fair with the
respordent, but did rot have tim e to investyate "what was really scran bled Inmy head at that
tim e A fter reflection, he corcluded that "it was too overwheh iy for ne to ket go asa ron
'R S

Confim iy the fact that he detected only O 1 percert n ethare at the cited crosscut, ard
that the main C section was liberatiry an estm ated 18,000 aubic feet of n ethare at the tm e
of his irspection, M r. K ish poirnted out that the n ethare he detected was dikbted ard crried
out after the check cirtain in question was re irsta lled.

Mr. K ish expressed corcern that with the check airtain down during the resun ption of
n ininy, there wou ld be irsu fficient vertiktion at the cited crosscut areas to dikte ary
acaun u kted m ethare. Since that location was ina virgincoal area, with littlke n NIy arou rd
it, he believed that in the nom al course of n inirg, n ethare wou kd cortirue to acain u bte IN
the abserce of vertiktion, ard that a n ethare knition was reasornbly lkely becuse of the
poterti | i nition sou rces fron the scoop, bolter ard cortiruous n irer that wou kil be operatiry
in the cited area once nom al n Ny operations were cortirued. He believed that an
equ ipn ent pem issibility problen or sparks fron the scoop budket strk irg the n irne floor, or
fron the roof bolter drilling into the roof, cou d spark a m ethare nition, ard that the scoop,
n irer, ard roof bolter operators wou ki be at risk ard exposed to a n ethare explosion hazard.

The petitioner argues that a vioktion of section 75.325b) has been establshed, ard
that the safety hazard cortributed to was a m ethare acaun u Btion ard nition, ard that a
nethare acaun u Btion INanactive work i) pkce where poterti | Iy Nition sou rces exist presert
a "neasure of darger' to the safety of m irers.
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The petitioner asserts that there was a reasorable lkelihood that n ethare wou ld have
acaun u kted ard becon e ynited had the cordition continued to exist. Corcediry that the
n ethare level detected by the irspector was clearly rot yet in the explosive rnnje, the
petitioner finds it synificart that n ethare was detected INnn easurable am ou rts, even though ro
maning was tak g phce, ard there was non easirable an ourt of air goiry through the cited
area to dibte the m ethare which was beg inniny to acaun u kte.

The petitioner further poirts out that the m ire was ona 10-day section 103( 1) spot
irspection cycle because of high n ethare production levels. The petitioner aryues that n ethare
isurpredictable and can be encountered at arny tm e, and that this concerred the irspector
because the main C section was "virgin' n inirg territory where n ethare can be n ore
urpredictable ard n ore lkely. Urder the cirauin stances, the petitioner corcludes that
cortirnued liberation ard acaum u ktion of n ethare was reasorebly lkely, ard that the
respordentS chief ery ireer, Nt lisnidc, confim ed the irspectorS corcerrs In this regard (Tr.
192-193).

The petitioner asserts that a cortiruous n irer, roof boklter, shuttle car, ard scoop were
on the left side of the section, ard were the m ost likely poterti | Iy nition sou rces work iy or
travelirg through the face areas because such equ ipn ent "can be fau kty through defects or
problen s with pem issibility.” The petitioner suggests that sparks generated by hot bits of the
ripper type n iniry nachire wou kl have gnited any explosive an ourts of n ethare
acaun u ktions, particw brly nanarea wherea bhrye rock had fallen ard reeded to be broken
up ard ren oved before further n inirng cou K be done at the n outh of the L2 to L3 entries.

The petitioner fu rther asserts that the roof boltirg machire a ko preserted a poterti |
g nition source while drlling ard it points out that it was located in the Bst open crosscut
between the L2 ard L3 entries when the violation was issued ard was at the face of the L3
entry at the erd of the kst shift.
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The petitioner believes that the shuttle cars preserted poterti 1 iy nition sources in the
evert of trailing cable defects ard that the scoop buckets which cleared up the
floors cou ld create sparks which wou ld gnite any n ethare. The petitioner believes that
all of the n inirg equ Ipn ent on the section cou K have caused an gnition through a per-
n issibility problen , ard states that the irspector had observed pemn issibility defects in his past
experience. A khough the irspector did rot exan ire the equ ipn ent in o estion when he issu ed
the vioktion, he did so at a hter tme ard fourd pem issibility vioktions on the roof bolter,
scoop ard a shuttke ar.

The petitioner corcludes that In the evert of a n ethare gnition, it was reasornbly
lkely that there wou kbl have been very serious injuries to the n irers on the section rex Kiry
fran anexplosion or fire. Given the urpredictable and corstart threat of n ethare ard the
fact that there were poterti 1 iy nition sources in the area, the petitioner fu rther corcludes that
the Ik elihood of a m ethare knition was reasoreble on the day of
the irspection, ard that in the evert of an explosion, seriaus injuries wou kb have resu lted.

The respordent points out that the irspector n ade an initk 1 firding of roN"S. S" but
n od ified the order to "X 'S the next day after corsu kiry his supervisor. The respordent
suggests that the irspector was told by his supervisor to n odify the order to "SX'S" even
though the supervisor had ro opportu nity to observe ard eva biate the corditions. R rther, the
respordent points out that the facts relied on by the irspector to justify his n od ific tion of the
order to "S'S were krownto him when he nade his intte l ron"X S findiry.

The respordent asserts that there is no evidence that a reasorebly serious Injury was
reasorably likely to occur durirg the course of rom aln inirng operations. Insupport of this
corclu sion, the respordent aryues that only O 1 percert n ethare was detected In the cited
crossaut, whiach was well below the con bustible rarge of 5 to 15 percert, ard that ro
equ ipn ent was operatiry inthe area at that tm e. The respordent concludes that there
was no possibility of n ethare beiry Kynited by equ ipn ent, ard that in the cortext of cortiru ed
n NIy operations, there was No reasoreble lkelihood of n ethare acaun u Bting to explosive
kvek and beiry gnited by equ Ipn ent.

The respordent points out that the L2 to L3 area was not anarea of concern, ard that
there was sufficient air volin e ard ro detectable m ethare iIn that area. The respordent asserts
that even though the irspectorS aren on eter vares wou ld rot tum when he n easured the cited
crossau t, he did rot deny the existence of air m oven ent ard
chief eryireer N lisnid believed that even with the check airtaindown, crosait L2 to L3
wou i have n ore thanthe n inmum amourt of air, ard the other areas wou ld receive erough
air to dibte ary n ethare (Tr. 185-186).

The respordent n a inta irs that the only requ iren ent for a ir volin e in the cited crosscut

area wou K be the an ourt sufficient to dibite ard rerder ham less ary liberated n ethare, ard
corcludes that the O 1 percert fourd by the irspector is an ple evidence of this.
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The respordent asserts that urder rom al n ining corditions, the check awrain s
repbced when n inirg s con pleted in the L3 entry, ard that this reu ks In the n ajority of the
air beiry directed again through the L1to L2 crossaut ard resu lts inurdetectable levek of
n ethare. The respordent suggests that the irspector observed "a worst case scerario’ because
the check airtainwas left down for as nuch as five hours after the shuttle car operator foryot
to rephce it after it was taken down to facilitate the ren ova | of an wroperative roof bolter.
Bven though the check awrtain ren aired downn uch loger than rom al during n ininy, the
respordent asserts that m ethare had rot accun u bted to ary levek even approachiry exp losive
rarges, ard the facts show that n ethare was beiry dibted ard carried away, rather than
acaum u ktirg.

The respordent arjues that the irspectorS assertion that the n ine liberates between
500,000 ard onen illion ch of n ethare Ina 24-hour period does rot support his X S
findirg because the cited n a in C section only liberated 18,000 cm ina 24-hour period (Tr.
45), ard liberates very little n ethare as con pared to the overa ll n ire.

The respordent believes that the irspectorS pem issibility vioktion concerms are based
on pure specu Btion, ard it points out that ro pem issibility vioktions were cited, ard that in
the course of cortirued n NIy operations, pem issibility checks are made ona week ly basis.
Fu rther, the respordent states that there s no evidence of arny n ethare K Nitions orig INtirg at
the cortiruous m irer or at ary phce because of a scoop bucket spark, ard it views these
everts as specu btive.

A fter careful review ard corsideration of a Il of the evidence adduced iInthis case,
includirg the argum ents advarced by the parties, 1 corclude that the petitioner has the better
part of the argun ent ard has established by a preporderance of the credible evidence that the
vioktion was synifiart ard substarntiel (X S).

I have corcluded that a vioktion of section 75.325b) has been establshed. 1 further
corclude ard fird that the failire by the respordent to n a inta in the requ ired a ir vertibtion
at the cited crosscut location wou b reasorably Ikely resu it ina cortirued build-up ard
acaun u ktion of m ethare were n iNiry to cortirue on the ersu iry shift, ard that this cord ition
preserted a discrete hazard of a n ethare K nition, fire or explosion, ard exposed at least three
n irers who wou kd be work irg at the cited location to these hazards.
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A kthough 1t 1s true that the m ethare level of O 1 percert detected by the irspector at
the cited crosscut was well below the explosive rarge, 1 fird credible ard urrebutted his
testim ony that the area was a virgin coal area where n ethare en issions are urpredictable.
W athout adequate vertiktion to ren ove ard/ or dilite such m ethare, ard in the preserce of
poterti | [y Nition sou rces, sich as scoops, roof bolters ard cortiruous n NIy m achires
operating durirg the nom aln inirg cycle, 1 corclude ard fird it was reasorebly lkely that a
n ethare gnition, fire, ard possibly an explosion, wou ld ocair. This s partia Briy true In this
ase where it is urrebutted that the respordent routirely took down the check cirtainand
son eore forgot to re-irsta Il it before leaviry the area at the erd of the shift. Since the
artainwas kft down between shifts, it s just as lkely as not that it n ay rot be re- irsta lled
before the orcon iy shift resun ed production, ard ary acaun u Btion of n ethare wou kd still be
presert ard wou K presert a poterti lly serious ynition ard explosion hazard.

The respordentS relmnce on the fact that the L2 to L3 area was nota problen , ard its
suggestion that son e of the air at that location wou kd son ehow fird s way to the cited
crosscut area ard provide adequate vertibtion to sweep away ary n ethare fron that area s
rejected as specu btive ard ursubstartiated. 1ako reject the respordentS suggestion that the
0 1 percert n ethare fourd by the irspector when he issued the viobtion proves that there was
sufficient air to dilite n ethare ard that the air that was presert con plied with the
requ iren ents of section 75.325(b). K s urdisputed that the m ethare readirg by the irspector
was taken when non inirng was tak iy pkee, ard 1do not find his corcern that the bck of
the m inm un requ ired vertibtion wou K allow the m ethare to cortirue to acaum u kte urebated
to be urreasoruble.

1 further corclude ard fird that fa n ethare gnition were to occur ard resu kt N a
fire or explosion, it wou ki be reasorably lkely that the n irers work ing in or arou nd the cited
crossaut location wou b suffer injuries of a reasorebly serious mature, inclidirg fatal inju ries,
dependirny on the severity of those everts. Urder all of the aforen entioned cirain stances, |
corclude ad fird that the vioktion In question was synificart arnd substarte l (XS, and the
irspector S firdiry in this rejardiS A FF IRM ED.

Unwarmntable FRibire Vioktion

The governiry definition of urwarrartable faikire was expb ined xian ker Coa |
Con pary, 7 IBAA 280 (1977), decided urder the 1969 Act, ard it held, in pertirent part,
as follows at 29596:

In lght of the foregoiry, we hold that an wrspector shou K fird
that a vioktion of ary m ardatory stardard was caused by anurwarrartable
faibre to con ply with such stardard if he determ ires that the operator
involved has failed to abate the corditions or practices corstitu tiry
such vioktion, cond itions or practices the operator k rew or shou kil have
krown existed or which it failed to abate because of @ Bk of due diligence,
or because of idiffererce or b of reasornble are.
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In severa I decisions conceminyg the interpretation ard application of the tem
"wrwarrantable faib re," the Con n ission fu rther refired ard expbkirned this temm , ard corcluded
that 1t mears "aggravated corduct, corstitutirg n ore than ordirery regligence, by a n ire
operator in rebtion to a vioktion of the A ct'Eergy M ining Corporation,

9 FM SHRC 1997 (Decen ber 1987)Youghiogheny & Ohio Coal Con pary9 FM SHRC
2007 (Decen ber 1987);Secretary of Laborv. Rushton M ining Con pary 10 FM SHRC 249
(March 1988). Referriry to its prior holdiny in th& ery M inin) case, the Con n ission
stated as follows iNYoughiogheny & Ohigat 9 FM SHRC 2010 :

We stated that whereas neg liyence 1s conduct that it Tradvertert,”
Thoughtless™or Trattertive,"urwarrantable corduct is corduct that is
described as Tot justilable™or Trexarsable.™ Only byorstru iry
urwarrartable fatbire by a n ine operator as aggravated corduct corstitu tiry
nore than ordinry reglgence, do urwarrartable fa ik re sactions assun e
their interded distinct pkce In the A ct8 enforcen ent schen e.

INnE ery M ininy, the Con n ission exp b ined the n eanirg of the phrase "urwarrantable
failire" as follows at 9 FM SRHC 2001:

W e first detern ire the ordirary m eaniry of the phrase
Trwarrartable faikire.™ Urwarrantable™is defired as Tot justifiablke”
or Trexasable.™ Failire' s defined as Teglect or an assyred,
Bxpected, or appropriate action."WebsterS Third New Irterratiors |
Didioery (Urebridged) 2514, 814 (1971) (WebsterS). Con paratively,
reg Igence is the failire to use such care as a reasornbly prudent
ard areful personwou ld use ard s characterized by Tradverterce,”
Thoughtless,"and Trattertion.”" Bkc 8 Law D idionary 930- 11 (5th ed.

1979). Corduct that s not justifiable ard inexasable s the rexu it of
n ore than mredverterce, thoughtlessress, or irattertion. ***

A kthough Brspector K ish albided to "a rum ber of reasors’ In support of his
urwarrartable faibre firdiny, he adn atted that the prior citations were "a hrye factor’
in his determ imtion. He ako relied on his belief that foren an Swwou Kl have been aware
that 9,000 cf of air was requ ired in the Bst open crossaut, ard Mr. SireS cardid adn ission
that check airtairs are taken downasa rom aland routine practice to pemn it the passage of
equ ipm ent.
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W ith regard to M r. K ish S belief that foren an Sire was aware of the requ iren ent
for 9,000 cfn of air at the Bst open crosscut, M r. K ish qua lified his testin ony when he
stated that his belief was based on thessun ptionthat the L1ard L2 area wasdn fact the kst
open crossa t.

W ith regard to the prior citations relied on by Mr. K ish, he adn itted that at the tm e
he issued the order, he had ro persore | krow kedge that they had in fct been ssued ard was
aware of then only through overhearirg corversations by other field office Iingectors. M ore
n portartly, he adn itted that he fourd records of these citatiorfier he issued the order In
this case. Further, a lthough M r. K ish albded to arother prior citation that was issued on the
main C section, that citation was not produced ard it & not In evidence IN this case. Mr.

K ish a ko confim ed that ore of the prior citations issied on the left side of the C nain
section was kter n odified to cite theight side.

A khough the issuance of prior violations of section 75.325b) may be a relevart factor
Inary "urwarrartable faibre" detem iretion, the wekht to be ascribed to these prior everts
must be based on credible, relevant, ard probative facts. Inthe Irstarnt cGse,
it isurdisputed that the Bck of perceptible air m oven ent at the cited crosscut in question ard
the failire to n ainta in the required 9,000 cm of air at the cited crosscut were the direct
resu lt of the tak iy down of the vertiktion check a rtain one crossaut outby. However, there
IS No evidence that the fRiibire tonaintain 9,000 cf iIn conrection w ith the five prior
viok tions relied on by the petitioner to sipport the irspectorS urwarrartable fa ik re firdiry
involved the deliberate ren oval of ary vertiktion check arrtairs. Itake note of the fact that
a Il of these prior violations were kssued as section 104(a) citations, with "low" rey lyence
findirgs intwo irstarces ard "n oderate” reg liyence find irgs in three irstances. Fu rther, two of
the prior citations were tem irated after the existing check
alrtairs were tihtened, ore was term ireted after the existing check cirtainwas repaired, ore
was term mrated after a rew airtainwas apparertly irstalled, ard there s no INdiction as to
what was done to restore the air with respect to the ren a inirny cita tion.

The record reflects that the five prior citations were issued In February, March, A pril,
ard August 1993. 1 find 1t rather incorsistert that rone of the irspectors who issued these
series of section 104(a) citations did rot corsidered the kter ores to corstitute "aggravated
cordu ct" based on the isuarce of the earlier ores.

Mr. K ish corceded that even iIf the respordentS use of the check a rta in in question to
vertikte the nain C section was part of its approved vertiktion phn, the respordent
anot rely ona phn provision that urdem ires regu ktory section 75.325b). However, since
the requ iren ent for n ainta inig 9,000ch of air at the kst open crosscut depends
on that precise location at any giventim e, ard given the definitiore | kryuage fourd i
regu Btory sections 75.360(c)(1) ard 75.362(c)( 1), Irspector K ish § testin ony that the location
of the hst open crosscut can charye fron cirauin stance to ciraun starce, ard
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M SHA S additiona I referernces to regu ktory sections 75.333(b)(D arnd 75.371f), in determ ininy
the locations for n aintainirg 9,000 c of air, 1 fird n erit In the respordentS suggestion that
the requ iren ents of section 75.325(b), are kss than crysta l cler.

I take note of the bst serternce of the follow iy expkrtory arswer stated on page 49
of M SHA § "Ventilation Questions ard A rewers,” Noven ber 9, 1992, cited ard relied on by
the respordent In this case (Bhibit R-6):

Section 75.325b) does rot requ ire that previou sly accepted
developn ent systen s be abardoned, does rot requ ire rew or additiora |
vertibtion controls, ard does rot requ ire additiona l or duplicative
locations where 9,000 cf n ust be n ainta ired.

1ako take note of the kst serterce of the paragraph that follows on page 50, that
states as follows:

W here hybrid or urusial roon developn ent systen s are usar
where confision n ay exist rejardiny the exan iration loction, the
n ire vertibtion pkruay specify @ location urder 75.371f).

(En phasis added)

I corclude ard fird that respordentS sm u lareous n inirg of the keft ard right areas of
the C m ain section preserted a rather urusua I m iniry situation at the tm e of the irspection.
Mr. K ish adn atted as much when he confim ed that a split vertiktion systen was Inuse, that
the cited area was the only n irne area where two n echanized n inirg units were INuse, ard
that the location of the Bst open crosscut for air m easuren ent purposes can charye dependiny
on the location of the cortiruous n irer. Urder these ciraun -starces, 1 corclide ard find that
the respordent was not urnreasorable in believiry or relying on M SHA § "Qu estions a nd
A rswver' advise that it need rot abardon its previously accepted n ire developn ent systen ard
that additiona I vertibtion controls wou d rot be requ ired.

Crtirg the "reasors’ set forth in section 1B, page 7, of her posthearirg brief,
petitionerS cou reel corterds, at pagdb, that "the respordent was not pem itted to ren ove the
vertibtion artain without son e other vertiktion control." A side fron the apparent
recog nition that the aurtain cou ld possibly be ren oved urder certa in corditions, uch as
additiona 1 controk, 1 fird rothirg in the cited argun ents that corstitute ary "reasors’ a luded
to by cou reel.

Section foren an M cGary confim ed that 9000 cfn of air was requ ired to be
maintaired inthe kst open crosscut. He a ko readily adn itted that the check ai rtain outhy
the cited crosscut was taken down to facilitate the passage of equ ipn ent, ard he exp kb ired
that it was taken down In this case by the shuttle care operator when he traveled through the
area to rem ove a roof bokirg machire, ard that he forgot to re-irsta Il 1t after the bolter was
ren oved ard the work iy shift had ended.
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Mr. McGary abko confim ed that check cirtairs were routirely taken donn when the
shuttle cars were n oviry through the curtainareas, ard they were always re-hury when n ininy
was con pleted. He fourd rothing wrory with this practice, ard stated that he has always
n ired INthis fashion while In the presernce of other irspectors who did rot question the
practice. He a ko believed that the n ining procedure he was follow iy was proper inthat it
elim imted the need to use "ninthrough" check airtairs. These types of airta irs apparertly
ren ain in phce while equ Ipn ent passes through then through openirgs in the airta in.

Respordent’ chief ery ineer Na lisnid , whose duties included the subn ission of n ire
vertiktion pbhrs to M SHA , ard persore I cortacts with M SHA § distrid vertiktion personrel,
believed that the respordentS approved pkn pem itted n ining w ith the outby check c rtain
down one crosscut outhy the cited crosscut inthis case. He believed the n ethod of n iniry
folloved by M r.M cGary was safer because it elim imated the need for "run througtfieck
al rta irs, provided n ore flexibility for the n ovirngy of curtairs, ard was n ore practial g iven the
variablkes in the n ain vertiktion systen .

W ith regard to M r. Nalisnick § urderstarding that 9,006m of air was requ ired to be
maintaired at the "kst open crosscut" pursuant to section 75325 b), ard as detem ired by
section 75.360(c)( 1), Mr. Na lisnidassun ed that this is what s requ iredif one considered the
definition of stoppirg lires.

Inreply to the petitionerS assertion that the respordentS adn ssion that the check
artainwou kd be dovnwhile n ininy the lentry indictes aggravated corduct or an Ky rorance
of the requ iren ent for 9,000 cf of air in the kst open crosscut, the respordent argues that
the irspector did ot ssue a citation for @ phn vioktion ard that he was oblged to do so if
he believed that was the case. Respordent suggests that o vertibtion pkn vioktion was
Issued because it was pem itted to take the cwrtain dovnurder its pkn. W ith respect to the
petitionerS suggestion that foren an Sire did ot known that the regu Btion requ ired 9,000
cim of air in the kst open crossau t, the respordent n a inta irs that there Is no dispute as to the
amourt of air required, ard that the only dispute s to the location where the air is to be
m easured.

1 find rothirng in the respordentS vertiktion phn (Bhib-4) that clerly ard

directly states that vertibtion check awrtairs nay be taken dovnwhile n INniny IS IN prog ress.
The phn kryuage relied on by the respordent states as follows:
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The location of the checks nay vary, so as to provide positive vertibtion
to all workirng phces ard n inm ize the need for nin through checks
depend iy on the place beiry n ired.

The petitioner has not rebu tted the fact that this pkn provision was In effect at the
tm e the vioktion was ssued. Inaddition, the petitioner has not rebutted M r. Na lisnick §
testin ony that he spoke with a M SHA distridt vertiktion represertative after the vioktion
was issued ard was advised that its use of vertibtion check a rtairs needed to be
reevabiated. A khough Mr. Nalisnidk corceded that there was no need for ninthrough check
artairs arnd urdercuts the respordentS argun ent that the tak iny down of the curtain was to
prechide the use of nnthrough checks, the urrebutted testim ony is that the vertiktion pkn
was not charged, ard s irdeed still in effect.

A kthough B have corcluded that the pbkn Bryuage does rot specifia lly authorize the
tak iy down of check airtairs, it does state that the location of check curtairs may vary in
order to n Inm ize the need for nnthrough checks, dependiry on the place beiry n ired.

W hen this plan provision is read toyether with M SHA 5§ "Question ard A rewer' advise, 1
a ot corclude that the respordentS belief that the tak ing down of
the curtain was not prohibited s in pkusible or incredibke.

1 further fird that the Decen ber 13, 1993, letter to M K lisnick fron M SHA S
district m armger Joseph G. Garci, which ackrow ledges in relevart part that "t has con e to
our attertion that there has beena n isurderstarding concerniny the irsta Ik tion of check
a rtairs’ lends support to the respordentS suggestion that it was reasoreble for it
to corclude that it was authorized to take down the outby check i rtain for the stated reasors,
and seriously urdercuts the petitionerS "aggravated corduct" argum ent. 0take partias br note
of the fact that while the district n aregerS letter further stated that a revised phn print
staten ent was necessary to correct the cordition to ing re that the proper stoppiny lire location
be used pursiant to sections 75.325b) arnd 75.360(c)( 1), there is no evidence that this was
done. Inthe absernce of a revised pkn provision, the Garck letter pern its the respordent to
cortirue follow irg its approved face vertiktion pkn

I corclude ard fird that the credible evidence In this case supports the respordents
assertion that it had a good faath belief that it was in con pliance with the requ iren ents
of section 75.325(b), ard that a reasoreble n ksurdersta rdiry existed with respect to the proper
use of its check airtairs. Urder the ciraun starces, ard based on the afore-n entioned find irys
and corclusions, 1 carnrot corclude that the petitioner has established that the vioktion was
the resu kt of "aggravated corduct" am ourting to anurwarrartable fiikre. A ccordirg ly, the
section 104(d)(2) orderiSM OD IFIED to a section 104(a) citation.

A kthough Bhave n odified the order, it shou bl be clar to the respordent that if it

cortirues to m ine with a check artaindown, it again rurs the risk of beiry out of con plnce
if it resu lts in less than 9,000 ci of air at the kst open crosscut determ ired
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by the prevailing facts at ary partiat br point intm e. Inshort, I reject the respordentS
relence on 1ts vertiktion pkn provision as a deferse to the vioktion of sction 75.325b),
since the evidence In this case clearly establishes that it did ot maintain 9,000 c of air at
the cited crossaut location. 1 have, however, accepted as credible the respordentS reli nce on
the pkn,arnd M SHA § recognition that there was a n isurderstard irg corcerniry the use of
check artairs, Inn mtation of the respordentS ney liyence, ard supports 1ts argum ent of No
aggravated corduct am ourtirg to anurwarrartable faikre.

Size of Bisiress ad Effect of Civil Pern kty A ssesst ent on
the Respordent§ A bility to Cortinue in BiISIness

The parties stipu kted that the respordent isa snall operator ard that paym ent of the
civil pera lty assessn ent for the vioktion 1n question will rot adversely affect the respordent$
ability to cortirue in busiress. Badopt these stipu Btions as ny firdins on these Issu es.

History of Prior V ioktions

M SHA S con puter printout for the subject m ire for the period October 12, 1991
through October 12, 1993, reflects that the respordent pa id civil pera kty assessn ents for 588
vioktions. For an operator of its size, 1 carrot corclude that the respordent has a partia brly
good con plmce record, partial krly with respect to past vertibtion ard pem issibility
vioktions. Ihave taken this into accou nt In the pera Ky assesst ent that 1have nade for the
vioktion that has been affim ed.

Good Faith Com plirnce

The record reflects that the requ ired a ir vertibtion was restored withinn irutes of the
issuance of the order after Irspector K ish ard foren an Sire re irsta lled the vertibtion airtain
that had been taken down, ard the order was term irated Ibirutes after it was issued. |
corclude ard fird that the cited cordition was rapidly abated by the respordent in good fa ith.

Gravity

Bised onny " S findirys ard corclusions, 1 corclude ard fird that the vioktion
that B have affim ed was serious.
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Neg Iy ence

I corclude ard find that the vioktion of section 75.325b) was the resu k of the
respordentS fa ik re to exercise reasorable care am ourtiny to a n oderate degree of reg liyence.

Civil Pers kky A ssessn ent

On the basis of the foregoiry firdirys ard corclusions, ard tak iy into accou nt the
civil pera lty assessn ent criteria fourd in section 110 (1) of the Act, I corclide ard find that
a civil pera kty assessn ent of $1,600 s reasoreble ard appropriate in this case.

ORDER
Inview of the foregoiry ,IT ISORDERED ASFOLLOWS
1 Section 104(d)(2) "S S Order No. 3955721,
October 12, 1993, 30 CFR. 75325b),ISM OD FIED
to a section 104(a) "X'S citation, ard as n od ified,
M ISAFFIRMED.
2. The respordent IS ORD ERED to pay a civil pera ky
assesst ent in the an ournt of $1,600 for the vioktion In
question. Paym ent s to be n ade to M SHA within

thirty (30) days of the date of this decision ard order, ard
upon receipt of payn ent, this n atter is disn issed.

George A . Koutras
Adn instrative Law Judge

D istribu tion:

Ssan M. Jordan, Bsq., Office of the Slicitor, U.S. Departn ent of Labor,
14480 Gateway Buildiry, 3535 Market Sreet, Phikdelphi, PA 19104 (Certified Mail)
Joseph A . Yuhas, Esxg., 1809 Chestrut A verue, Bameshoro, PA 15714 (Certified M ail)
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