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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now i n Nunber 99-9136, Earthy Daniels v. United States.

M. Tanaka.

ORAL ARGUMENT OF G M CHAEL TANAKA
ON BEHALF OF THE PETI TI ONER

MR. TANAKA: M. Chief Justice, and may it
pl ease the Court:

M. Daniels was convicted of being an ex-felon
in possession of a firearm Normally, that charge carries
a maxi mumterm of 10 years. Were, however, the person
has suffered three qualifying felonies, that term maxi num
termgoes up to life, and there's a mandatory m ni numterm
of 15 years, which M. Daniels was sentenced to.

Where those convictions are both
unconstitutional and unreliable, the resulting sentence is
i kewi se unconstitutional, and the issue before this case
i s whether section 2255 provides a forumand renedy to
address that unconstitutionality of the sentence.

QUESTION:  May | ask whether the record shows
whet her the petitioner challenged those '78 and ' 81
convictions in a tinely manner on direct appeal at the
State and/or Federal |evel?

MR TANAKA: | don't believe that's in the
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record. There is no indication that he has chall enged
those at the State |evel.

QUESTION:  You know, it seens to nme that the
opportunity to make those chall enges very likely occurred
when the convictions becane final.

MR. TANAKA: That's true, Your Honor, and I'm
sure that there was, in California, a procedure for direct
appeal and, |acking that, also collateral review of those
convictions, but that's not what's at issue today. At
issue today is its use in the Federal sentencing
procedure, so --

QUESTION: Wl |, why shouldn't there be a
measure of finality here? | nean, you know, you can go
back and argue was it constitutional, was it accurate, but
also there's an interest in getting things done within a
certain time frame.

MR. TANAKA: | agree, Your Honor, and there --
but there is finality with respect to those State
convictions. The State of California, he served those
convictions, he served the prior terns, he served his
i mprisonnment. Those convictions are final as to the
California judgnent.

QUESTION: Well, are there statutes of
[imtations for habeas actions as well?

MR. TANAKA: Certainly there are.

4
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QUESTION:  And that being the case, this is an
end run around those, it seens to ne.

MR. TANAKA: No, | don't believe so, Justice
O Connor. The statute of limtation goes to the
under |l ying conviction, and certainly he had his chance to
chal I enge those, and that tinme has |ong since passed, and
we're not chall enging that judgnent, that conviction, but
when that conviction is used, again, to increase his
Federal sentence, then necessarily the Federal court nust
ook at its reliability, otherwise it's a violation of due
process.

QUESTION: M. Tanaka, even if you're right that
there's no bar fromchallenging the Federal, the abuse in
t he Federal proceeding, shouldn't the Federal court at
| east take into account, in determ ning whether 2255
really is warranted, that these matters could have been
raised earlier in the State proceedi ngs on direct appeal
or on collateral attack?

MR. TANAKA: No, | don't believe so, Your Honor.
Again, the Federal interest is totally different than the
State interest. The State has no --

QUESTI ON: Wiy shoul dn't the Federal interest
include did this person have a reason for not bringing
this up earlier? | nmean, one can imgi ne cases where you
m ght try to knock out for Federal sentencing purposes an

5
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earlier State conviction and say, there was a procedural

i npedi ment, or there was a reason | didn't know about this
until much later, |ike Brady naterial that wasn't turned
over? Shouldn't there be at |east that requirenent, that
for the 2255 purpose you woul d have to show a good reason
for not raising it earlier in the State courts?

MR. TANAKA: | agree that that would expl ain,
and there certainly would be cases where that woul d
explain why it wasn't raised, and that perhaps presents a
nore conpelling case, but | don't think it's a
prerequisite, and the reason for that is --

QUESTION: But you're -- but | wanted just to be
clear on one thing. You're not saying in this case that
there was any special reason why these matters coul d not
have been raised earlier?

MR. TANAKA: That's correct, |'m not naking any
claimthat he was prevented by something external to
hi msel f that prevented himfromraising this in State
court, but I don't think the argunent depends on that.
Again --

QUESTION:  You said a fewtines that the -- this
is just a Federal matter, it's final as far as the | aw of
the State is concerned. Does the State of California have
an interest in the integrity that's accorded to its
judgnments in this proceedi ng?

6
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MR. TANAKA: The State of California has an
interest in the integrity of its judgnments. \Were -- and
| guess the State of California has some perhaps m ni nmal
interest in whether its judgnent is used conclusively as a
Federal sentencing predicate.

QUESTION:  Well, | think it would have a very
strong interest. It has its own three-strikes rule, as |
understand, and is this man a resident of the State of
California? | assunme he is. It seens to ne it has a very
strong interest in having its judgnents of crimnal
convi ctions respect ed.

MR TANAKA:  Well, we --

QUESTION: And to say that, oh, this is just a
Federal matter, it's final so far as the law of the State
is concerned, I"'mnot sure is a conplete answer.

MR. TANAKA:  Well, it is respected in the sense
that it has a presunptive validity, and certainly this
Court's case in Custis established that fact, and no one's
suggesting that we go behind that validity once it's
presented, but there's -- | don't know that it has an
interest in a conclusive-type validity, especially where
it's being used as a Federal sentencing predicate. Now --

QUESTION:  Wel |, supposing that there's a
t hought, you win on your ability to challenge, and it's

t hought there's necessary to be a evidentiary hearing.
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What incentive does the State have at that point to cone
inand try to show that the conviction was properly
obt ai ned?

MR. TANAKA: | don't know that the State would
necessarily be a party. | don't believe they have very
much incentive --

QUESTION: Then it's a very strange proceedi ng.
You're chal l enging the judgnment of a State, and yet the
State isn't a party?

MR. TANAKA: But it's the Federal CGovernnent
that's seeking to use that judgnent as a Federal
sentencing predicate to increase the Federal sentence in
Federal court.

QUESTION:  And if you prevail and you go ahead
and have the judgnment declared invalid, I -- what would
happen if the State in a subsequent proceeding tried to
use those convictions for its owm three-strikes rule?

MR. TANAKA: | would assune that the State could
validly use those convictions in its ow three-strike
rul e, because the Federal sentence, the Federal procedure
woul d just invalidate the State conviction, or the use of
the State conviction, not the State conviction itself, as
a neans to |l engthen the Federal sentence. The --

QUESTION:. Wwell, if the State uses the
conviction, it's -- the conviction is just as unreliable

8
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when the State uses it as when the Feds use it, and | take
it the reason that you concede that the State could use it
is that there was an understanding, or we have to assune
that there was an understanding on the part of the
prisoner that this kind of collateral use and enhancenent
of | ater sentences m ght be a consequence of that
conviction, and yet he did nothing about it.

Is that essentially your theory? In other
wor ds, he knew what the risks were, and he did not take
any steps to alleviate those risks by bringing a State
collateral attack or by going on with his appeal or
whatnot. Is that essentially your theory?

MR. TANAKA: Certainly that's part of it, but

the -- nowthe --
QUESTION:  Way doesn't -- I'msorry. Go ahead.
You -- That was part of it.

MR TANAKA: Yes, | agree --

QUESTION: What's the other part?

MR. TANAKA: Well, the other part would be that
the State woul d obviously not be bound by anything that
happened in the Federal proceeding.

QUESTION:  Well, no, but let's forget Federal
proceedi ngs for a nonent. |If we just have a State
proceeding and the State is going to use that supposedly
unreliable conviction as a basis for enhancenent follow ng

9
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a subsequent conviction, nothing unfair about that, | take
it, on your view, because the prisoner knew that such use
could be made of it, and the prisoner let the tinme for
attacking the conviction pass. That's essentially your

t heory?

MR. TANAKA: That could well be. There could
wel | be due process problens associated with its
subsequent use in the State, but it m ght be that those
probl ens are --

QUESTION: Well, what are they? | nean, | -- if
it's not unfair for the State to use it, despite the
assunption of its unreliability, what would a -- what
ot her due process problem m ght arise at the State | evel ?

MR. TANAKA: That woul d be the problem

QUESTION:  That would be the problem and --

MR. TANAKA: But it mght be that the problem
doesn't rise to a large enough level that the State
necessarily violates due process by refusing to litigate
that anew. In other words --

QUESTION: Well, the State -- but I -- the
theory of ny question was, he in effect was on notice that
there m ght be a subsequent use of the conviction for
enhancenent purposes. He had an opportunity to litigate.
He didn't litigate. Therefore, it is not unfair, in the
due process sense, for the State to use it, and | thought

10
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t hat was probably what underlay your suggestion that the
State could use it for enhancenent purposes.

MR. TANAKA: | agree with that.

QUESTION:  All right. Now, why can't the Fed --
why can't a Federal court use it for enhancenent purposes?
He was on notice that there m ght be a | ater enhancenent.
He did nothing about it. The same reasoning applies at
t he Federal |evel, doesn't it?

MR. TANAKA: The -- there is a -- there is no
problemw th notice, and -- but that again suggests the
concept of waiver, or maybe even sandbaggi ng.

QUESTION: Well, not waiver. Not -- we're not
tal ki ng about waiver. W talking about, | think, the fact
that he had an opportunity to litigate it. As you so --
as you conceded a nonment ago, there are statutes of
limtations that govern these things in nbst instances.
You've got to litigate within that time or it's too |ate,
so he let, in effect, his opportunity to litigate pass.

Now, if that -- and therefore it's not unfair,
in a due process sense, to use it against himeven if he
does claimlater that it was unreliable.

Now, if that is a sound argunment with respect to
its use for enhancenent purposes at the State |evel, why
isn't it an equally good argunent with respect to its use
in this case at the Federal |evel?

11
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MR. TANAKA: |I'msorry, perhaps | didn't
understand the predicate of your question when | first
answered. | believe | answered that there is a due
process problemw th using the unreliable conviction
whet her you're using it to enhance a State sentence or a
Federal sentence.

QUESTION:  Then what's left of the statute of
limtations that you concede can be applied?

| thought you conceded that the statute of
limtations on this kind of litigation could, consistently
wi th due process, be applied at the State level. If you
did not concede that, then | will wthdraw ny questi on.

MR. TANAKA: Ckay. It could be applied at the
State level to the initial State conviction. GCkay, again,
i f, analogous to this case, that conviction was used in a
State proceeding to enhance a subsequent State sentence,
then there mght -- there would be a due process right to
exam ne that conviction anew --

QUESTION:  Let nme ask you --

MR. TANAKA: -- with respect to the enhancenent
provi sion --

QUESTION: W th respect to, at the State |evel,
| et me ask you one nore question. Let's assunme that the
State had a statute and the statute were made -- was
expl ained to the defendant at the tine of his State

12
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sentence, and the statute read as foll ows:

This conviction can be used to enhance sentences
following |ater convictions. |If you wish to challenge the
validity of this conviction, you nust challenge it within
1 year, or it's too |ate.

Let's assunme that the State had such a statute,
that was explained to the prisoner at the tinme of the
first sentence, and he didn't litigate within 1 year. The
State then wants to use it to enhance follow ng a
subsequent conviction. |s there a due process problemin
the State's use of it without an opportunity to chall enge?

MR. TANAKA: There well could be, if there's
sonme unreliability of the conviction.

QUESTION: So there can -- | take it your
theory, then, is that no amount of warning in the world
will ever be enough to allow the State or the Federal
Government to treat the first conviction with finality?

MR. TANAKA: No. There -- as long as there's a
procedure, a substantive due process procedure for
litigating that, it could be that, consistent with due
process, there could be sone |imtations and in that case
that m ght well be one of them

QUESTION:  Well, what about ny limtation?

You' ve got a year to challenge this if you want to
challenge it, and if you don't challenge it within the

13
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year it's too late and it can used for enhancenent

pur poses, and the year expires, it's going to be used for
enhancenent purposes, he wants to challenge it, and the
State says no, it's too late, the year is over. |Is that
consi stent with due process?

MR. TANAKA: | think it well could be.

QUESTI ON: Ckay.

QUESTION: | assune that your theory would apply
not just to enhancenent questions but also to any other
disabilities attaching to the prior crimnal conviction.
Specifically, | believe that California, |ike many States,
di squalifies convicted felons fromvoting. Now, could
your client have presented hinself at the registration
booth for voting and, when told that he could not vote
because he was a felon, could he say, oh, but that
conviction was invalid and I want an opportunity to
chal l enge it?

MR. TANAKA: No, | don't believe so, Your Honor.

QUESTI ON: Wy not ?

MR. TANAKA: The difference is this. 1In this
case -- due process is obviously a flexible concept, and
what's at stake here is 1) an automatic increase in the
sentence and 2) a dramatic increase in the sentence. The
sentence went from presunptively 7 years to nore than
double, to a mn -- to a mninmmof 15 years.

14
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QUESTION:  The right to vote is worth sonet hi ng,
too. W protect that with many due process and ot her
restrictions upon what the State can do. Wy shouldn't he
have the right to -- you're saying you cannot use the
conviction for anything except sending himto jail upon
the first conviction. If you say you can't use it to
increase his sentence on the later conviction, | don't see
why you al so don't have to say you can't use it to disable
him from voting

MR. TANAKA: Ch, | think there's certainly a
greater liberty interest with respect to inprisonnment,
but --

QUESTION: M. Tanaka, in your |ast series of
answers you seemto be departing fromwhat | thought was
the clear |ine you took in your brief.

That is, for all State purposes you are
accepting that this sentence is good, and you are
di stingui shing the Federal enhancenent from any ot her --
fromany State | aw consequence, but now in your answer to
t he questions that Justice Souter and Justice Scalia just
asked you seemto be saying it's not just the Federal
enhancenent purpose that you're questioning where this can
be brought up but also in the State proceeding as well.

MR. TANAKA: No, | don't believe so. Cbviously
the only fact at issue here is the -- is its use in the

15
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Federal proceeding, and --

QUESTI ON:  You kept saying in your brief that
you' re not touching the State consequences of this, that
those are a given, and you accept those, but your answers
here depart fromthat view, so which is it?

MR. TANAKA: 1'll stick with what | said in the
brief. W're not challenging any State use of this
convi cti on.

QUESTION: But we're trying to understand why
that should be. | -- ny understanding of your subm ssion
is that there is a Federal constitutional right under the
Due Process Clause not to have this conviction used in
Federal court. Wiy is -- why don't you nake the sane
argunent if it's a State three-strike conviction case?

MR. TANAKA: One m ght --

QUESTION: It's a Federal due process right not
to have what you call an unreliable or a fal se conviction
used -- again, it's the sanme anal ysis, sanme Constitution.
What's the difference?

MR. TANAKA: And one mght, if one were arguing
that case, argue that, and |I think there -- but there are
certainly different considerations there, because if the
Federal court is reviewing the State court's use of its
own recidivist provisions, then there are nore comty and
finality questions that aren't at issue here.

16
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That's what distinguishes this case, is that al
we're doing in this case is |ooking at the Federal court
exam ning a Federal sentence under 2255, which explicitly
provides for that review. There's no intrusion in the
State court judgnent, and that's the position | took in
the brief and that's the position | take here, that the
State judgnent, we're |eaving that al one.

Not hi ng that the Federal district court's going
to do in granting that 2255 notion and finding this
conviction too unreliable to automatically sentence this
man to an additional 8 years in prison is going to affect
that State court judgnent.

QUESTION: What I'mtrying to have -- ny problem
is -- 1 agree with you basically. You realize that these
t hi ngs shoul d be chal | engeabl e in a sentencing proceedi ng.
| wote an opinion to that effect in Palleo, and it was
reversed by this Court, so now what do | do?

(Laughter.)

MR. TANAKA: Well, you use your --

QUESTION: | mnean, ny problemis, quite
honestly, that | don't see any way, if you're not --
think these things -- | think a prior should be
chal I engeabl e in the sentencing hearing, all right?
That's clear, sinple, done all the tine, no problem fair.
Al right.

17
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No, but there's an opinion that says no. Now,
given that opinion, I think I'"mstuck, unless | were to
accept this argunent that the -- | see you make an
argunment about the constitutionality, which I think is
interesting, but I'mnot sure about that one. |Is there
anything else? If | don't accept that constitutional
point, if | would have been with the dissenters in
Custis -- but | believe in stare decisis. |'m stuck,
right?

MR. TANAKA:  Well, if you don't accept that
constitutional point that the use of an unreliable prior
conviction that doesn't inplicate the person -- doesn't
inplicate the person's guilt can be automatically used to
dramatically increase the sentence conclusively, then
we' re both stuck, unless you can use your powers of
persuasion to change the Court's decision, but --

(Laughter.)

MR. TANAKA: That's certainly the genesis of
this argunent.

QUESTION:  May | just ask one question? Are you
really making a constitutional argument, or are you
arguing for a construction of section 2255, or is it both?

MR. TANAKA: It's both. Certainly the case
depends on a construction of 2255 to renmedy what is an
obvi ous constitutional violation. By its plain |anguage,

18
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2255 al |l ows someone sentenced in Federal court to
chal | enge that sentence as being unconstitutional, and it
gi ves the sentencing court the power to correct that
sentence as, in fact, a constitutional --

QUESTI O\ But does your position have to rest
on the prem se that the sentence woul d be unconstitutional
if the State conviction were -- that the Federal sentence
woul d be unconstitutional if the State sentence were
i nval i d?

MR. TANAKA: Not just invalid --

QUESTION:  You see, it seens to ne it would be
theoretically possible to say, for a legislature to say,
we wanted to enhance a sentence if there's a State
conviction out there, and we don't care whether it's
obtained fairly or not. The fellow was at |east indicted
and he went to jail for a while, and that's enough for us.
Is it your view that they could not do that?

MR. TANAKA: Yes. \Were it can be shown that
that conviction doesn't reliably indicate the man's guilt
| believe -- well, it's ny position that that violates the
Constitution and the Due Process C ause.

QUESTION: M. Tanaka, | have a question
concerning a point you nade in your brief. You said that
the 2255 forumis accustoned to dealing with questions of
this nature, and you distinguished that fromthe

19
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sentencing forumin Custis, but it seens to nme it's the
same forum It's the sanme district judge, just a

di fferent proceeding but in the sane court, so | did not
foll ow what you were getting at when you were saying that
the 2255 forumis accustonmed to dealing with these kinds
of questions but the sentencing judge is not, when it's
one and the sane judge.

MR. TANAKA:  Well, the point was that normally a
sentenci ng procedure is rather quick and sunmary, whereas
a proceedi ng on a 2255 case, there mght be an evidentiary
heari ng and the scheduling and so forth woul d be
different, and also there are rules that govern 2255 cases
that don't govern sentencing, and so it's nore
appropriately placed there.

But the major point is that 2255 expressly
provides for this type of procedure, whereas you know,
obviously there's nothing in the sentencing statute that
likely, likew se provides for it.

QUESTION: M. Tanaka, you say that what you
want to challenge is State court convictions that,
judgnments that do not reliably indicate guilt. Well, |1
take it you would allow a challenge on the basis that a
M randa warni ng wasn't given, and that there was sone --
it was not harm ess error, and yet a M randa warning
really has nothing to do with guilt.

20
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| nmean, there are certainly different
constitutional clainms which can be vindicated in the
proper forum but don't really bear on guilt or innocence,
so are you limting your challenges to those which clearly
affect guilt, or to any constitutional claimthat would be
sustained if tinmely brought?

MR TANAKA: No, M. Chief Justice. | believe
that the due process analysis |eads to the concl usion that
you can only chal |l enge convictions that don't reliably
indicate guilt. There's not an identity between a due
process violation and a constitutional violation.

| f the Court has no further questions, I'd |ike
to reserve the remainder of ny time for rebuttal.

QUESTION:  Very well, M. Tanaka.

M. Dreeben, we'll hear fromyou.

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court:

In Custis v. United States this Court nmade cl ear
that at a Federal sentencing proceedi ng a defendant who
faces recidivist sentencing may not bring a constitutional
challenge to the validity of the underlying enhancenent
conviction. W submt that the sane principle applies
where it --
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QUESTION: W th certain exceptions.

MR. DREEBEN. Wth the exception of a conviction
that was entered in violation of G deon v. Wi nwight,
that's correct, Justice Stevens.

QUESTION:  You think that's the only such
exception?

MR. DREEBEN: | think that that is the line that
the Court drew in Custis, Justice O Connor. It rested
that on a variety of considerations. The first was that
the Court's jurisprudence had recogni zed G deon viol ations
as a unique constitutional defect that rose even to the
| evel of a jurisdictional defect.

The second two reasons | think are the ones that
nost clearly explain the rule that we're espousing here.

QUESTION: Wl |, how about a so-called Brady
violation, where the facts aren't known until maybe
i mredi ately before the sentencing proceeding in the new
crime?

MR. DREEBEN. Well, there are two distinctions
between that kind of a situation and the G deon situation
The one that | think is nost applicable to the mpjority of
cases that are going to come up in this context is that a
Brady violation is a very fact-intensive inquiry. It
can't be resolved, as the Court noted in Custis with
respect to a Gdeon claim sinply by | ooking at the
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j udgnment or the judgnent role and determ ni ng whet her the
def endant had counsel .

It requires instead a fairly intricate analysis
of whether the Governnent suppressed and withhel d
information that the defendant couldn't with due diligence
have gai ned access to, and whether there was resulting
prejudice to the defendant as a consequence, and the
adm ni strative costs of adjudicating that are far nore
substantial and very intrusive into the sentencing process
as conpared to G deon.

QUESTION:  Well, what about a DNA claimin a
deat h case coming up later?

MR. DREEBEN. Well, the second -- | think,
Justice O Connor, that is the second distinction in your
hypot hetical, that the hypothetical posits that this was
i nformati on about a constitutional claimthat could not
wi th due diligence have been obtained, |I'massumng within
any time for bringing an appropriate appeal or collateral
chal | enge.

The capital context is unique in that area, |
think, and 1"'mgoing to set it aside, because questions of
actual innocence in the capital context woul d be dealt
wi th under the Eighth Armendnent and woul d inplicate
constitutional principles that aren't broadly applicable.

But as to the generality of sentencing cases,

23



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

think that the basic rule is that there is a systemin
pl ace to chall enge convictions that bal ances two
fundanmental interests. One is in finality, the other is
in fundanmental fairness.

Those two interests have al ways been
accommodat ed not by giving one total sway over the other,
but by saying that in certain contexts there are clains
that are available and they may be brought, and if they
are brought in a manner that's conpatible with the
procedural limtations such as statute of limtations,
procedural default, exhaustion, Teague v. Lane, if they
surnount those hurdles, then the interests of vindicating
the Constitution take precedence over the interests of
finality.

But if those procedural hurdles have not been
met, and the defendant did not bring his claimin
accordance with the procedures that are set out, then
society is entitled to take that conviction as
conclusively final, and any further renedy that woul d be
avai | abl e woul d have to cone fromthe executive branch --

QUESTION: Do you nmke that argunent even if
it's a Gdeon violation? 1In other words, say that it's a
final sentencing, the defendant had either no counsel or
i nadequate counsel, and didn't learn that there was a
G deon viol ation before and he'd al ready served his
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sentence for the crinme where there was the G deon
violation, could he raise that or not?

MR DREEBEN:. Under this Court's decision in
Custis he may at the Federal sentencing raise it, and | --

QUESTION:  No, no, not at the Federal
sentencing. Say he gets sentence, and then by m stake the
sentencing judge relies on a prior State conviction which
was invalid because there was a G deon viol ation, but
nobody called that to the attention of the court.

MR. DREEBEN. That woul d be a procedural
default, Justice Stevens, and | think it would bar the
def endant from com ng back even if there were otherw se a
right to conme back under applicabl e procedure.

QUESTION: Whuld that be true even if the
sentence had not been served where there was a G deon
viol ation?

MR. DREEBEN:. The sentence of the -- the
under | yi ng conviction --

QUESTION:  This woul d al ways have to have been
served, wouldn't it?

MR. DREEBEN. Well, if the underlying conviction
sentence had not been served, then the defendant's renedy
woul d be to go back into the jurisdiction that entered it
and see if he can comply with --

QUESTION: He couldn't then go in on a 2255 and
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call that to the court's attention and get relief, in your
Vi ew?

MR. DREEBEN. | don't think so, Justice Stevens,
because he has the right to do that under Custis at the
Federal sentencing proceeding itself, and the failure to
bring that claimat a tinmely point in the proceedi ng, when
it is available, would constitute a default, and then he
woul d be left with the argunent --

QUESTION: Even if he had -- even if it was
i nadequat e assi stance of counsel ?

MR. DREEBEN. Well, inadequate assistance of
counsel isn't even permtted to be brought under this
Court's decision in Custis with respect to the underlying
convi cti on.

Wth respect to the conviction that -- the
Federal conviction that was entered, ineffective
assi stance of counsel clains typically are not brought in
the original sentencing court that inposed the conviction
because the defendant typically has the sane counsel and
because the facts haven't been devel oped, and therefore
there is no procedural default typically in bringing an
ineffective assistance claimdirected to the Federal
conviction in a section 2255 proceedi ng.

But as to the underlying enhancenment conviction,
which is what we are tal king about here, petitioner is
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saying that | suffered fromineffective assistance of
counsel with respect to a 1978 robbery conviction that is
now bei ng used to enhance ny 1992 Federal sentence, and |
shoul d have the right, on 2255, to litigate that 16-year-
old, or 19-year-old claim and we submt that the Court's
decision in Custis says you can't do that at the Federal
sentenci ng and you therefore cannot do that on the 2255
pr oceedi ng.

QUESTION:  Yes, but it's the therefore part that
| guess is giving us all the trouble, and the reason it's
giving me trouble is, nunber 1 -- of course, | was a
di ssenter in Custis, so maybe I'm | ooking for trouble --

(Laughter.)

QUESTION:  -- but the Court in -- the nmgjority
in Custis left the question open whether there could be
anot her nmeans of chall enge other than the challenge at the
Federal sentencing proceedi ng as such.

And nunber 2, textually, what the petitioner
wants to do can be fitted within the terns of 2255, and
the issue | guess boils -- so | think it's -- | don't
think Custis is controlling, and what the issue boils down
to for me is this. | will -- | accept your argunment that
t he bal ance struck on the issues of finality and fairness
require a point at which so far as the service of the
original sentence, the '78 sentence in your exanple is
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concerned, the litigation has got to stop.

But it seens to nme that that balance is entirely
di fferent when you get into the subsequent proceeding in
whi ch, for exanple, what is at stake in the finality
fairness argunent is not, say, a sentence of 5 years or 10
years as under the first conviction, whatever it was, but
a sentence potentially of life, and when suddenly the
stakes change that radically in the Federal proceeding,
then the old finality-fairness balance sinply doesn't
apply any nore because the terns have changed, and when
the ternms change radically, as they have here, why isn't
it possible to reassess that bal ance and say, okay, now,
even though you couldn't litigate for State purposes, you
can litigate for Federal purposes?

MR. DREEBEN. The fundanental problemw th that,
Justice Souter, is that those sane interests are fully at
stake in the Custis situation itself. Wen this Court
said --

QUESTI ON: Yeah, but Custis -- that nay be true,
but nunber 1, Custis depended in part on a statutory
construction reason. They |ooked at the text of the
sent enci ng enhancenent statute and, nunber 2, Custis |eft
this question open. The Court said --

MR. DREEBEN. If | could address that --

QUESTION:  -- we're not telling you what we'l |l
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do in this subsequent situation, but they left it open.

MR. DREEBEN. That actually is not the question
that the Court left open in Custis, Justice Souter. Wat
the Court left open in Custis is the foll ow ng scenari o.

Take Custis hinself. After Custis is sentenced,
the question that was raised in Custis was, could he then
go back to the State court that had entered the
enhancenent conviction and obtain a judgnment that that
conviction was constitutionally invalid, and then cone
back to the Federal sentencing court and apply for
reopeni ng of his Federal sentence, and the cruci al
di fference between that scenario and the scenario that's
presented here is that the litigation over the validity of
that sentence woul d take place in the State court.

QUESTION: Oh, you're entirely right, but
didn't -- | don't have it in front of ne. Didn't the
Court also refer to the possibility of litigation on
Federal habeas?

MR. DREEBEN. Litigation on Federal habeas
corpus that attacked the State sentence.

QUESTION: Right, but the only basis on which
there coul d be Federal habeas litigation would be Federal
habeas litigation in connection with the |ater Federal
sentence, even though the subject of that litigation m ght
be, or would be the validity of the earlier State
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sentence --

MR DREEBEN. No, | don't think that that is --

QUESTION: -- and therefore it seens to ne this
was | eft open.

MR DREEBEN. Well, | don't think that that's
what the opinion says, because it tal ks about Custis
havi ng been in custody still on his State sentences.

QUESTION:  The last sentence of the opinion
says, may attack his State sentence in Maryland or through
a Federal habeas review

MR. DREEBEN. Correct.

QUESTI ON: Ckay.

MR. DREEBEN. And Federal habeas reviewis
Federal review under 2254 --

QUESTI ON: Four, right.

MR DREEBEN. -- that attacks the State
sentence. This is a case under section 2255, attacking
the constitutionality of the Federal sentence.

QUESTION: Wl l, did --

MR. DREEBEN. The necessary --

QUESTION: Didn't we confine it to 2254?

MR. DREEBEN. The | anguage says, | think
accurately, just what Justice Stevens read, and | would
i nterpret Federal habeas review in that context to nean
Federal review under 2254 attacking the prior State
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sent ence.

QUESTION: It certainly does include that.
don't know that it was |imted.

MR. DREEBEN: If it were not limted to that, it
woul d be odd to say that the defendant could then come and
apply for reopening of this Federal sentence, because
that's exactly what section 2255 is all about. It is
saying there's something wong with the Federal sentence
that was i nposed, and we know from Custis --

QUESTION:  But the reason may be the textual
reason in Custis, going to the text of the enhancenent
statute itself. It may be that we wanted sentencing,
Congress wanted sentencing to be clean and sinple and
| eaving any later attack to be worked out afterwards. |In
ot her words, get himshut away and then et himlitigate
as long as he wants to.

MR. DREEBEN. But the theory behind section 2255
litigation in this case is that there was a constitutiona
violation at the Federal sentencing.

QUESTION:  Ri ght.

MR. DREEBEN. Because sentence was i nposed based
on a conviction that, although facially valid and never
set aside by any court, mght be unreliable if one took
the tinme to unpack the claimthat petitioner is now nmaking
and get the records and litigate it and determ ne whet her
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it's valid or not, and the Custis court held there is no
constitutional violation in inposing sentence w thout

adj udi cating that claimand, further, by |eaving open the
guestion that we've been discussing, the Court nade clear
that it's not inherently indispensable that there be any
place left tolitigate a claimthat is based on a
conviction that is 16 years old in this case, 19 years
old, that the two convictions the petitioner is raising.

QUESTION:  Let's assune, though -- and | realize
you don't concede this, of course, but assume that Custis
did |l eave open the possibility of this litigation. Wuld
you go back to the, we'll say the bal ance argunent?

My point is that the bal ance between finality
and fairness changes radically when you go fromthe
limted jeopardy of inprisonnment under the State
conviction to the potentiality here of life inprisonnent,
and if the balance is that radically affected, why
shoul dn't there be, for due process purposes, an
opportunity to litigate at the Federal |evel, even though
the State proceeding is past and final for State purposes?

MR. DREEBEN: Justice Souter, | think the
fundanmental answer to that question goes back to the
interests in finality that have been struck in this
Court's post-conviction jurisprudence generally. There is
a recognition that there are fundanental interests in
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havi ng an unconstitutional conviction overturned, but they
are count erbal anced by other interests such as the
fairness and reliability of the adjudication of that

claim

Now, here we are tal king about a claimby
petitioner that when he entered his guilty plea 16 years
ago and 19 years ago he wasn't adequately inforned about
one of the elenents of the offense and therefore, he says,
he didn't enter a knowi ng and voluntary guilty plea.

Now, that's the kind of claimthat can routinely
be made on direct appeal or upon an imedi ate
post-conviction attack, and it's nade with the State that
entered the judgnent as a party, and the State can cone
back and say we have access to these records, they're very
easy to determ ne, you can see that the judge went over
him the various elenents, or his |lawer counseled him
about the various elements of the crime and the court can
reach a reliable adjudication pronptly on whether that
conviction is valid.

A def endant who doesn't challenge his guilty
plea in that fashion at the tinme that it's available to do
so is essentially saying, | struck a deal with the
Governnment, the deal allows nme perhaps to reduce ny tine
of inprisonnment conpared to what it would have been if |
had gone to trial and lost, as | probably woul d have been,
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woul d have lost, therefore I'"'mgoing to enter a guilty
pl ea and establish finality, and I'mnot going to take an
appeal , because if | appeal and win at this juncture 1"l
probably be back right in the position that | started in,
nanmely, facing a trial and a potentially |onger sentence.

QUESTION: And it's perfectly fair for due
process purposes or any others, on any other fairness
standard, to hold the prisoner to that bargain. He knew
what the terns were. The trouble is now, the ternms have
changed, and it's not only very difficult to litigate this
later, but it's also very difficult to stay in prison for
life, and when the terns have changed, the cal culus that
says, or that said in the first instance it's fair to hold
you to your bargain, doesn't apply any nore, because the
ternms have changed.

MR DREEBEN. But the risk that he faced,
Justice Souter, was one that he either knew actually or
shoul d have known at the tine that he entered that plea.

QUESTION:  All right, let's -- | understand that
argunent, too, and | just don't see howit is sound. The
truth is, in the real world, prisoners, when they enter
these guilty pleas, are not thinking of the possibility of
life in prison 25 years later for a crinme that hasn't been
commtted yet. | nean, | just don't think that that is
realistic, to say that he knew or should have known that
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this coul d happen.

MR. DREEBEN. Well, apart fromthe fact that the
Court in Nichols v. United States said that it's the kind
of thing that prisoners do know when they're sentenced,
that if they' re seen back again they're going to face nore
serious consequences fromit --

QUESTION:  They -- nore serious consequences,
yes, but this is a serious consequence of a different
order of magnitude.

MR DREEBEN: | think that recidivismstatutes
are anong the nost common kind of statutes in the crimna
justice world. Al 50 States have them The Federal
Government has one. There's a great deal --

QUESTION:  Well, recidivism yes, but we're --
at least at this point in history we're living at a tine
when a great nmany prior convictions are being considered
under three-strikes laws --

MR. DREEBEN. Correct.

QUESTION: -- let alone a Federal three-strikes
| aw whi ch coul dn't possibly have been in the contenplation
of the people who entered the guilty pleas or suffered the
convi ctions 25 years ago.

MR. DREEBEN. No, but there has |ong been a
tradition in this country of recidivismlaws that fairly
significantly escal ated the potential sentence from sone
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of the cases that |1've seen fromb5 years to 35 years, and
t hese are convictions based on statutes that were enacted
| ong before the current wave of three-strikes statutes.

QUESTION:  Yes, but | thought what we're
concerned about are people who in 1972 -- sonething that
appeared fairly mnor to the individual who is convicted,
he's told by sonebody, go in and plead guilty, it's not
going to be a big deal

He has no idea what he's doing. He doesn't get
correct advice, and he goes in and he pleads guilty, and
he was totally confused at the State proceeding. Now,
that person is going to be in jail for |ife because of a
|ater crinme, although if you | ook at what happened it
woul d be obvi ously unconstitutional, his earlier
convi cti on.

Now, that's the case we're worried about, and we
get rid of the other cases through strict burden of proof
rules, so all we have in front of us are those cases, and
the question is, why shouldn't a person |like that be able
to denonstrate the obvious fact that that earlier
convi ction was obviously unconstitutional, and you give ne
the answer that Custis says no, but then we could just
reply, well, that was because of the |anguage of the
statute.

MR. DREEBEN. | don't think --
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QUESTI ON:  Here, although we're running around
Robin's barn or sonething in sone weird procedural way,
better et himdo it later than not at all.

MR. DREEBEN: | don't think the constitutional
holding in Custis had anything to do with the | anguage of
the statutes. The Court concluded that the statute in
Custis, which is the sane statute at issue here, didn't
aut hori ze these kinds of challenges at the sentencing
proceeding and it then went on to hold that neither did
the Constitution. Now, petitioner's --

QUESTION: At the sentencing proceeding.

MR. DREEBEN. Yes, but there's nothing --

QUESTION:  But you could say, | guess -- and |
don't know how nmuch of a stretch this would be. You could
say, but this person who is obviously convicted
unconstitutionally, and I'll underscore obviously, because
| can get rid of the nonobvious cases through strict
burdens of proof, all right, so he was obviously convicted
unconstitutionally, that that person should have sone
forum sonewhere in which to point that out before he's in
prison for life.

MR. DREEBEN. Justice Breyer, | accept that
you' ve attenpted to carve out the category of obvious
unconstitutionality fromwhat we're dealing with in this
realm but | submit that as a matter of real-life
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litigation it doesn't exist. What you in fact get in the
vast majority of cases are records just like this one.
The prisoner conmes in --

QUESTION:  The vast mgpjority, fine, but we al so
have a few cases where it was |ike sonebody had robbed a
chi cken coop, you know, when he was 18 years old, and now
12 years later this chicken coop has cone back to put him
in prison for life, so there are also at |east a few cases
where you think maybe he didn't get very good advice the
first tinme.

MR. DREEBEN. Any constitutional rule that says
you can do this but only when it's really obvious is going
to lead to the sane sorts of burdens of litigation of
whether it falls into that category or not, and it's going
to require the Governnent, when confronted with one of
these things, to do exactly what the Court recognized in
Custis was an extrenely burdensone and usually
unproductive exercise of running round and trying to find
the prosecutor, the judge, the defense | awer, the
probation officer who were part of the original sentencing
proceedi ng, which could go back decades, and attenpting to
reconstruct --

QUESTION: But that's the prisoner's problem
The Covernnment doesn't have to do that.

MR DREEBEN. No, it is the Governnent's
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probl em because the prisoner conmes in with an affidavit
that says, | was there, and I'"'mgoing to swear out as a
factual matter no one ever told ne that aiding and
abetting liability required that I join in this venture as
if it were something that | intended to succeed. All |
thought is that if | was present and | knew about the bank
robbery, that was enough for the conviction.

That is petitioner's claimright here. He's
filed an affidavit, he's sworn it out under oath, and for
the Governnent to sit back and say to the sentencing
court, well, judge, he has a strong interest in this and
this was 20 years ago, you shouldn't believe him is
really nore than can be expected fromus. W need to
respond factually.

QUESTION: O course, you've got a case that has
facts that are very favorable to the Governnent generally,
but sonme of these cases are nuch closer, |like the Seventh
Circuit case where the evidence was really quite
di st ur bi ng about whether the person actually received a
fair proceeding, but you would apply the sane rule
regardl ess of how strong the proof is.

MR. DREEBEN. That's right, Justice Stevens.

QUESTI ON: And regardl ess of how serious the
violation is, unless it's a G deon violation

MR. DREEBEN. That's right, and | think that
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that is the line that the Court drew in Custis, and it
essentially says --

QUESTION:  Well, but Custis really was a hol di ng
on the nmeani ng of 924(e) on the sentencing proceedi ngs.

MR. DREEBEN. Custis was a holding first on the
meani ng of 924(e) and then on what the Constitution
required of a sentencing judge, and it held a sentencing
j udge may accept a facially valid --

QUESTION:  That's right.

MR DREEBEN:. -- conviction that has never been
set aside, other than --

QUESTION:  And of course, one reason that's
permssible is that normally there's a second chance to
prove what really happened. That's part of the answer --

MR. DREEBEN. Well --

QUESTION: -- given in that very case, that
they -- there is this other open question.

MR. DREEBEN. There are normally other chances
for a defendant to attack his prior conviction, the direct
appeal fromthe conviction, post-conviction reviewin the
State, and post-conviction review federally.

QUESTION:  That was true in Custis itself,
wasn't it? He could have gone back to the State court?
Yes.

MR. DREEBEN. Correct.
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QUESTION: It said he could have gone to
Maryl and or on 2254 review --

MR. DREEBEN: Correct.

QUESTION: -- of the Maryland conviction.

MR. DREEBEN. That's correct, and the Court
didn't say that this is an indi spensable prerequisite of a
valid Federal sentence. Wsat it said was, the Federa
sentencing court can |ook at the State judgnent and say,
on its face there's no G deon problem here, we're not
required to entertain other constitutional chall enges.

QUESTION. M. --

MR. DREEBEN. |f sone other court wants to
entertain them that's to be presented to that court. The
renderi ng court --

QUESTION: M. Dreeben, | don't know why we
focus upon what the expectation of the defendant was at
the tinme he pleaded guilty, as opposed to what his
expectation was at the tine he commtted the |later crine.
Do you think it would be unconstitutional for a State to
say that anyone who has a prior conviction on the record,
all right, that has been obtained in any manner so | ong as
G deon has been conplied with, anyone who has that on his
record who commts a later crinme gets a | onger sentence?

MR. DREEBEN: No, | don't think that's
unconsti tutional .
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QUESTI ON:  He knows what the rules are when he
commts the later crine. He knows he pleaded guilty of
the former crime. He knows that anyone who has pl eaded
guilty to a fornmer crime will get a | onger sentence.

Isn't that the expectation that we shoul d be concerned
about ?

MR. DREEBEN. That is a, an expectation that the
pri soner can have that the | aws give himnotice that
that's what the laws are intended to do.

QUESTION: But then it's your view, | take it,
that even if the prior conviction were set aside in State
proceedi ngs or Federal proceedings, that that woul d not
justify a reduction in the Federal sentence?

MR. DREEBEN: Justice Stevens --

QUESTION:  Is that your view?

MR. DREEBEN: It is a view that the Governnent
has taken in the | ower courts. W have lost it in the six
circuits that have considered it. W're currently
ret hi nki ng what our position is on that issue. That issue
is aquite distinct issue fromthis one.

QUESTION:  Correct.

MR. DREEBEN: Because in that situation the
Federal court, instead of saying, | have a facially valid
conviction in front of ne and | have a defendant who says
there's sonething wong with it but he's never done
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anyt hing about it, the Federal court in this latter class
of cases has a conviction that it previously relied on and
said, this is areliable indication that you are a nore
serious offender, and it turns out that a later State
court judgnent may have set it aside on constitutional
grounds that fundanmentally call into question reliability.
That's a distingui shable scenario fromthis situation, and
t he outcome there does not control the outconme here.

QUESTION: | agree, but apparently Justice
Scalia would not, is ny point.

MR. DREEBEN: Well, | think Justice Scalia is
referring to a statute that was prem sed on the foll ow ng
theory. |If you know you have a conviction on the books
and you are not deterred fromthe -- by commtting anot her
crime, notw thstanding the fact that you know that your
sentenced will be enhanced, the question is, is that
constitutional apart from G deon viol ations.

My answer to that is yes, but | don't actually
think that's the sentencing theory that was adopted in
section 924(e).

QUESTION: This is a statutory question, though,
and not a constitutional question, whether the statute was
of the sort that | --

MR, DREEBEN: Correct. Correct.

QUESTION:  That | described or not.
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MR. DREEBEN. Correct, and if it were of the
sort, | would submit that it's constitutional, but the
guestion is, is it of that sort.

QUESTION:  Ri ght.

MR. DREEBEN: And | think the answer to it is
not .

QUESTION: But if you say that it would be
constitutional if it were of that sort, thenisn't it
a fortiori true that what the defendant is conpl aining
about here is |ikew se constitutional?

MR. DREEBEN. | don't think it's a fortiori,
Justice Scalia, although I do think our position is
a fortiori fromCustis, and the reason | think they're
distinct is, the theory of the sentencing statute that you
have posited is deterrence, and the theory of the
reci divist sentencing statute, that is 924(e), and of nost
recidivist statutes, is reliability of a prior conviction
whi ch shows that this defendant is a nore serious offender
because he has commtted crimes in the past which
aggravate the current offense, and therefore this
i ndi vidual warrants greater incapacitation as a matter of
protecting the public because he's clearly not |earning
but is going on to commt offense after offense after
of f ense.

QUESTION: | recognize what we said in Custis,
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but is there any other structural or fundanental area,
ot her than G deon, that we should recognize -- the judge
was bribed --

MR. DREEBEN: Well, the United States took the
position in Custis that G deon error belonged to a very
smal | class of fundanental errors, and the other error
that we identified in Custis was the error that you
identified, Justice Kennedy, of an error that really
deprives the sentencing court of the character of a court
that could render a fair judgnent.

QUESTION: But that's not subsuned in the
category of facially valid, is it?

MR. DREEBEN: No, because this Court in Custis
didn't agree with the position of the Governnment and held
that G deon viol ations are uni que.

They are uni que not only because they have such
a pervasive inpact on the fairness of the proceeding, but
they are also unique in that they are fairly easy to
di scern fromthe judgnent role or froma notion
acconpanyi ng the judgnent role, and the Court relied on
t he consideration of adm nistrative ease as wel|l as of the
character of the error in defining what you could do when
confronted with a recidivist enhancenent and a prior
conviction that is challenged on constitutional grounds,
and so long as the Court adheres to that line, | think
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that the interest of the State in ensuring that its

j udgment carries usual force and effect are just as strong
at the Federal sentencing proceeding as they are on 2255.
The State --

QUESTION:  But you're -- but you are |eaving
open the possibility, say sonmebody in this position,
there's a quorum nobis proceeding in the State, gets it
knocked out under State law, you're saying that that's the
situation the Governnment is rethinking whether then, if
you succeed, even way out of tinme, to get it knocked out
at the State court, could you then cone back to Federa
court on a 2255 and say, now the State has knocked this
out ?

MR. DREEBEN. That's correct, Justice G nsburg.
That's the question that we're revisiting after our
litigation track record in the |ower courts, and it's not
presented in this case because petitioner did not do that,
and al nost undoubtedly woul d be out of tine to do that
t oday, and quorum nobis is not apparently available in
California, and our fundanental subm ssion is, that was
t he chance that he had.

What ever procedures the rendering court provides
and post-conviction review provides of the underlying
conviction are sufficient for constitutional purposes
absent a G deon error when the Federal sentencing court is
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i nposi ng a recidivist sentence.

| f the Court has no further questions --

QUESTI O\ Thank you, M. Dreeben.

MR. DREEBEN. Thank you.

QUESTION: M. Tanaka, you have 7 m nutes
remai ni ng.

REBUTTAL ARGUVENT OF G M CHAEL TANAKA

ON BEHALF OF THE PETI TI ONER

MR TANAKA: |I'd first like to address the
guestion of what Custis left open. W' ve been talking
about the sentence at issue, and it ends, if -- we
recogni ze -- and this is at page 497 of the Custis
deci sion. W recogni ze, however, that Custis, who is
still in custody for purposes of State convictions, at the
time of this Federal sentencing under 924(e) may attack a
State sentence in Maryland or through a Federal habeas
review, and then, inportantly, after that the citation is
just see Mal eng v. Cook.

Now, there are two things that suggest that what
that | eft open was the possibility of review ng the prior
conviction as it enhanced the later sentence. First is
that it says, or through a Federal habeas review, and
second it says, it cites Maleng v. Cook.

Now, what Mal eng deci ded was that there was
subject-matter jurisdiction in a Federal habeas case where
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there was an expired conviction, and the petitioner in
that case had attacked an expired conviction directly and
what this Court said was, no, you couldn't attack that
directly, but there was subject-matter jurisdiction on
habeas where that prior conviction was used to enhance a
subsequent sentence.

So that strongly suggests that the renmedy that
this Court left open in Custis is akin to what exactly is
at issue here and that is, a 2255 renedy, by its very
terms, allows the petitioner to attack the
constitutionality of that prior State conviction, as it
was used to enhance his Federal sentence.

QUESTI ON: Mal eng, though, was directed just to
whet her or not he was in custody.

MR. TANAKA: Right, whether he was in custody on
t he subsequent sentence, but it suggests that they would
entertain attack on the prior conviction through the
custody of the subsequent sentence and conviction.

The other point I wanted to nmake is, the
Solicitor Ceneral nentioned that there was a fairness-
finality balance here, and that this changes where the
conviction, as in this case, is so old, but that fails to
recogni ze that the finality interests where the conviction
is used in a subsequent proceeding are not the sane. In
fact, they're not even close to the sanme, where we're

48



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

chal I enging the challenges to that State conviction
directly, and that is because this Court's jurisprudence
in many of those 2254 cases regarding finality posits the
rationale that the State judgnent is a final one, and we
don't want to intrude in the State process. That is, we
don't want to release this person fromcustody. W don't
want to nmake the State retry this man. W don't want to
intrude in the State process.

In this case, again, that interest is al nost
nonexi stent. |If a Federal sentencing court granted a
2255, there is no inpact on that State court judgment.

So it really boils down to a question of, is
there a renedy for soneone who is going to face a
potential life term--

QUESTION:  May | just question your | ast
concl usi on? Supposing he had not -- he was still in State
cust ody on parole or sonething of that kind, would not
then the Federal 2255 have an inpact on the State's
interest in finality?

MR. TANAKA: |'mnot sure it would --

QUESTION: It seens hard to inagine the Federal
j udge woul d conclude the State's conviction was invalid,
and therefore nothing would happen in the State
proceedi ngs after that.

MR. TANAKA: Well, certainly the Federal court
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woul d have no concl usive effect on any subsequent State
court proceedi ng, and what ever persuasive value | imagine
that the State court could take it for what it was worth
but I don't know that it would necessarily intrude on the
State court proceedi ng.

So basically what's at issue, then, is do we
al l ow 2255, which by its fine | anguage provi des a renedy
where the sentence is unconstitutional, do we close that
door on the basis of considerations that aren't at issue
in this case, or do we all ow soneone who's facing a life
sentence to litigate the validity, and in sone cases it's
going to be obvious, of prior convictions that don't
reliably indicate his guilt and, as the Solicitor Ceneral
sai d, the whol e purpose between the arned career crim nal
act is incapacitation, or --

QUESTION:. O course, in this case, M. Tanaka,
it's aguilty plea, so you don't have any real question of
whet her there's a record to show that he did it or didn't
do it, because you don't get that sort of a record with a
guilty plea.

MR. TANAKA: That's correct, Your Honor, and so
the issue then woul d be, does this record reliably reflect
his guilt, reviewing the record that's presented on the
guilty plea, and that would be an issue for the Federa
district court to decide on renmand.
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If it decided that indeed there's enough
evi dence here that we have no question that he was guilty
and there's a reliable indication of that, then | suppose
he's out of court, but the point is, he needs to have that
opportunity.

QUESTION: But it's very difficult, as pointed
out in the briefs, when you' re dealing with convictions
that are 16 and 19 years old, to go back and show exactly
what happened at a guilty plea.

MR. TANAKA: |I'Il grant that, but again | think
that that concern is addressed by placing the burden of
proof on the petitioner, which -- where it lies, and if
the sentencing court doesn't find that persuasive, then --

QUESTION:  Well, but as M. Dreeben pointed out,
your client can sinply file an affidavit saying that, you
know, I wasn't fully advised of what was going on, and
then it's up to the Governnent to cone back. It's very
difficult for soneone who is facing that kind of an
affidavit to sinply say, well, disbelieve this guy. You
want to collect informati on showi ng that he shoul d be
di sbel i eved.

MR. TANAKA: And to the extent that's possible
|''m sure the Governnment will do that.

QUESTION:  Yes, with great adm nistrative
bur den.
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MR. TANAKA: Well, the fact is there just aren't
that many of these cases, but that's a price that we need
to pay in order to nake sure that people aren't
unjustly --

CHI EF JUSTI CE REHNQUI ST: Wl |, but there cones
a point when the Governnent should be entitled to say,
this is the way the cookie crunbles. You bought into
this, and you' re stuck with it.

Thank you. That's not a question.

Wl |, the case is submtted.

(Whereupon, at 11:02 a.m, the case in the

above-entitled matter was submtted.)
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