UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re: Chapter 7
Case No. 00-09138-8W
Timothy J. Riney,

Debt or .
/

Menor andum Opi ni on and Order Denying Mdtion to
Di sm ss Pursuant to Bankruptcy Code 8§ 707(a)

This case cane on for hearing on Cctober 11, 2000, on
the notion to dismss this Chapter 7 case (“Mdtion to
Dismss”) filed by Advanced Estimating Systens, |nc.
(“Movant” or “Advanced”).

The court has considered the entire record including
the testinony of the debtor, Tinothy J. Riney (“Debtor” or
“Riney”), the exhibits received in evidence, as well as the
other filings with the court.

For the reasons set forth below, the court will deny
the Motion to Dism ss.

Fi ndi ngs of Fact

The Debtor comrenced this case under Chapter 7 on June
12, 2000 (“Petition Date”). For approximately nine years
prior to the Petition Date, the Debtor and Advanced have
been involved in litigation which was originally conmenced

by Advanced in 1991 against the Debtor and a rel ated



debt or, Danon, Inc.E](“DanDn”) inthe United States District
Court, Southern District of Florida, Case No. 91-8378-Civ-
RYSKAMP (the “Southern District Litigation”).

On July 29, 1994, a final judgnent and permanent
injunction (the “Final Judgnent”) was entered in the
Sout hern District Litigation in favor of Advanced and
agai nst the Debtor and Danpbn. Pursuant to the Final
Judgnent, Advanced was awarded the sum of $866, 000, the
amount that the Debtor has listed in his schedules in this
case as being owed to Advanced.

On April 15, 1992, the Debtor and his wife filed a
voluntary petition for relief under Chapter 13 of the
Bankruptcy Code in this court (the “First Bankruptcy
Case”). On June 30, 1994, this court entered an order
granting a notion by Advanced for relief fromthe automatic
stay to allow the entry of a judgnent against the Debtor in
the Southern District Litigation. On March 16, 1995, this
court entered an order dismssing the First Bankruptcy
Case.

Fol Il owi ng the dissolution of Danpbn in 1994, the Debtor

continued his business and operations through several

1 On June 15, 2000, three days after the Petition Date, the Debtor, in

his capacity as president, filed a Chapter 7 case on behalf of Danpbn, a
corporation that the Debtor and his wi fe owed and the Debtor operated

prior to its being adm nistratively dissolved in 1994. This court



corporations, including Dantim Inc. (“Dantini), Dewtt,
Josephs and Associates, Inc. (“Dewitt”), and RDT

Devel opnent, Inc. (“RDT"). Although Ms. Ri ney was not
active in Dantim Dewitt or RDT, she owned 100 percent of
the stock of these corporations.

Foll owi ng entry of the Final Judgnent, Advanced
commenced proceedi ngs suppl ementary agai nst certain
defendants in the United States District Court, Mddle
District of Florida, Tanpa Division, Case No. 94-103-M SC. -
T-23E (the “Proceedi ngs Suppl enentary”). The defendants in
t he Proceedi ngs Supplenentary are: the Debtor, Danon,
| npact Software, Inc., Crossroads Technical G oup, Inc.,
Ms. Riney, RDT, and Dewitt. A trial was scheduled in the
Proceedi ngs Suppl enentary for July 17, 2000.

The filing of this case and the Danon case operated as
a stay of the Proceedi ngs Suppl enentary. Advanced filed a
notion for relief fromthe stay on June 13, 2000, in this
case. The Debtor did not oppose the relief requested, and
this court entered an order granting relief fromthe stay
with respect to the Proceedi ngs Suppl enmentary on August 4,
2000.

In addition to Advanced, the Debtor listed in this

case debts owed to various credit card conpanies, his hone

di sm ssed the Chapter 7 case of Danpn on Septenber 21, 2000, for cause
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nortgage, a car |easing conpany, a debt to a former
attorney, and debts owed to two conpanies, Dewitt and RDT.
Dewitt and RDT are conpani es that are owned and/ or
controlled by either the Debtor or his wife, directly or
indirectly.

The only creditors who had filed proofs of claimin
this case as of the clains bar date were Advanced and the
nort gage hol der on the Debtor’s house. This is not
surprising since the credit card debts had all been due for
over five years as of the Petition Date. The debt listed as
owng to the fornmer attorney arose from services rendered
for an unsuccessful litigation, which was concl uded
approximately five years ago. Paynments are bei ng nade on
the Debtor’s secured honme nortgage and car | eases.

As of the Petition Date, the Debtor’s schedul es
refl ect that he owned a honestead clainmed as exenpt with a
val ue of $300, 000 subject to a debt of approxi mately
$230, 000; a conmi ssion due himin the amunt of $1, 000
clainmed as exenpt, and “nmen’s pants, jackets, shirts and
shoes” having a value of $1,000, and an interest in two
autonobiles -- a 1999 Lincoln continental and a 1999

Li ncol n navigator -- which although |isted as having a

pursuant to Bankruptcy Code & 707(a).



val ue of $30, 000 each, are actually Ieased.E'The Debt or does
not mai ntain any bank accounts.

Amounts earned by the Debtor from his present enpl oyer
are paid to RDT (owned by the Debtor’s wife), which in turn
pays the Debtor’s personal expenses (such as car paynents
and utility bills). After paynment of the Debtor’s expenses,
there is very little left to be paid directly to the
Debtor. To the extent excess funds are received, they are
paid into his wife’'s checking account to fund famly
expenses not paid by RDT.

The Debtor’s incone for the fiscal year June 1, 1998
to June 1, 1999 was $38,600. For the fiscal year June 1
1999 to June 1, 2000 his total incone from RDT was
approxi mately $29,000. The Debtor’s current inconme as
listed in the Schedule J budget filed with the court is
$5, 000 a nonth or approxi mately $60, 000 per year. The
Debtor’s wife, according to the couple’ s last incone tax
return, made approxi mately $18, 000 per year.

I ssues

There are two issues before the court. The first is

the | egal standard applicable in determ ning whet her

“cause” exists to dismss this Chapter 7 case as that term

2 The Debtor explained that he | eases rather than purchases autonobiles
because he cannot afford to own themand his brother’s work at Ford
Mot or Conpany allows himto | ease a car at a reduced rate.



is used in Bankruptcy Code 8 707(a). The second is whether
the facts in this case support dism ssal under the
appropriate standard for “cause” pursuant to § 707(a).

Both parties point to two circuit court cases which
interpret “cause” in this context fromarguably different
perspectives -- the Sixth Crcuit case of Industria
| nsurance Services, Inc. v. Zick (Inre Zick), 931 F.2d
1124 (6'" Gir. 1991)(“Zick”) and the Eighth Grcuit case of
Huckfel dt v. Huckfeldt (In re Huckfeldt), 39 F.3d 829 (8'"
Cr. 1994)(“Huckfeldt”).

Advanced argues that whatever |abels are used by these
cases in interpreting “cause,” that these cases, taken
together, stand for the proposition that this court’s
concern should be with the “systemc integrity of the
bankruptcy process,” which should be avail able for “honest
debtors,” not debtors who are “seeking to use or manipul ate
the process for sonme purpose which is really not
Iegitinate.”E

The Debtor argues for a narrow readi ng of “cause.”
That is, “cause” as used in 707(a) should be restricted to
either the three enunerated exanples in 707(a)(1), (2), and
(3), which all concern m sbehavior by the debtor after the

case is filed, or things of the sane generic category.



Thus, the Debtor argues that Zick and Huckfeldt in their
approaches incorrectly apply 707(a) because “none of them
draw that inference that you can’t include in lists of
t hi ngs, things which are categorically different.”EI

For the reasons set forth below, the court concludes
that the correct approach to be taken in applying 8 707(a)
is closer to the one argued by Advanced. However, even
applying this standard, it is the court’s opinion that the
facts of this case do not rise to the |level of “cause” for
pur poses of dism ssal of this Chapter 7 case.

Concl usi ons of Law

It is clear fromthe undi sputed facts of this case
that the Debtor’s only creditor of significance is
Advanced. \Wile the Debtor has other debts that he |isted
in his schedules, all of these debts fall into three
categories. First, obligations for which he is currently
maki ng paynments, such as the house nortgage and the car
| eases. Second, debt for which the Debtor is no | onger
bei ng actively pursued -- that is, the credit card debt and
the debt owed to the former attorney which arose over five
years ago. Third, debts to “insider” conpani es owned or

controlled by the Debtor and/or his wfe.

3 Transcript of Proceedings, Hearing of Cctober 11, 2000, on Mtion to
Di smi ss (Docunent No. 22) at 105.
“1d. at 118.



The Debtor has structured his financial life in such a
way so as to be able to maintain a |ivelihood and provide
for hinself and his wife despite the collection efforts of
Advanced. He maintains no bank accounts. H's incone is
structured in such a fashion that no noney flows directly
to himafter paynment of all of his other expenses.

It is also clear that the Debtor has no significant
assets that will be available to make any distribution to
creditors. This case is essentially a “no asset” case. It
can be reasonably inferred fromthe facts of this case that
the only reason this case was filed was in order for the
Debtor to obtain a “fresh start” through a discharge of the
claimarising fromthe Final Judgnment. This would al so
bring an end to Advanced’'s collection efforts directly
agai nst the Debtor -- unless Advanced is successful in
bringing an action seeking a determnation that its claim
i s non-di schargeabl e under Bankruptcy Code 8§ 523 or that
t he Debtor shoul d be denied a di scharge under Bankruptcy
Code § 727

The question before this court is, under these
ci rcunst ances, should the Debtor be able to maintain this
case so that he can obtain a discharge? O, do these
ci rcunst ances conpel a de facto denial of his discharge

t hrough di sm ssal w thout the necessity of Advanced havi ng



to make a show ng under Bankruptcy Code 8 523 or Bankruptcy
Code § 7277

In considering this issue, it is appropriate to review
the Zick and Huckfel dt cases for guidance. Each of these
cases dealt with a notion to dism ss under Bankruptcy Code
§ 707(a). That section provides that, “The court may
dism ss a case...for cause....”

Sonme courts have held that “bad faith” constitutes
“cause” for dismssal under § 707(a). See Zick, 931 F.2d
1124; In re Tamecki, 229 F.3d 205 (3d Gr. 2000). As
di scussed by this court in a recent decision dealing with
di sm ssal of an individual Chapter 7 case, while a good-
faith requirement is explicitly inposed in chapter 11, 12
and 13 cases, 11 U S.C. 88 1129(a)(3), 1225(a)(3) and
1325(a)(3), that explicit reference is omtted in a chapter
7 case. Inre Bilzerian, __ B.R |, 2001 W 135832, *5
(Bankr. M D. Fla. February 16, 2001)(di sm ssing individua
Chapter 7 case for “cause” under Bankruptcy Code §
707(a))(“Bil zerian”).

The key differences between Chapters 11, 12 and 13 on
t he one hand and Chapter 7 on the other are: (1) the
| anguage of the Bankruptcy Code itself regardi ng “good
faith”, and (2) the “post-filing relationship between the

debtor and his creditors.” Neary v. Padilla (In re



Padilla), 222 F.3d 1184 (9'" Gir. 2000)(“Padilla”). Chapters
11, 12 and 13 permt the debtor to "retain its assets and
reorder its contractual obligations to its creditors. In
return for these benefits, ... the debtor [nust] approach
its new relationship with the creditors in good faith ...."
Katie Thein Kiminger & WlliamP. Wassweil er, The Good
Faith Fable of 11 U S.C. 8§ 707(a): How Bankruptcy Courts
Have I nvented a Good Faith Filing Requirenment for Chapter 7
Debtors, 13 Bankr. Dev. J. 61, 65 (1996) (“Kimlinger and
Wasswei l er”).

On the other hand, Chapter 7, a liquidation chapter,
"'requires no ongoing relationship between the debtor and
its creditors’ and should be available to any debtor
willing to surrender all of its nonexenpt assets,
‘regardl ess of whether the debtor's notive in seeking such
a renedy was grounded in good faith.’" Padilla, 222 F.3d at
1193 (citing Kinminger & Wassweiler, 13 Bankr. Dev. J. at
65) .

Absent egregi ous conduct, a debtor who files a chapter
7 shoul d not be denied a discharge by denial of the
recourse to bankruptcy without a showi ng that the debt is
nondi schar geabl e under Bankruptcy Code 8§ 523 or that the
debtor woul d not qualify for a discharge under Bankruptcy

Code § 727. See In re Mdtaharnia, 215 B.R 63, 68 (Bankr.
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C.D. Cal. 1997)(holding that 8 707(a) should apply “only to
egregi ous cases where the debtor’s notives are clearly

i nconsistent with the established purpose of the Bankruptcy
Code”). “Bad faith” taken alone is not a ground for
dismssal in a Chapter 7 case under 8§ 707(a). Bilzerian,
2001 W 135832 at *6.

Accordingly, in Bilzerian, this court agreed with the
“narrow cautious approach” of In re Khan, 172 B.R 613
(Bankr. D. Mnn. 1994), as followed by the Eighth G rcuit
in Huckfeldt.E'That is, while some conduct constituting
cause to dism ss may be readily characterized as “bad
faith,” framng the issue in such terns “may tend to
m sdirect the inquiry away fromthe fundanmental principles
and purposes of Chapter 7.”EI Bil zerian, 2001 W. 135832 at
*6 (citing to Huckfeldt).

Consi stent with the approach followed in Bilzerian,
this court will focus on whether this case should be

di sm ssed for “cause” as that termis used in 8§ 707(a).

5> Recently, the Ninth Gircuit has agreed with the Eighth G rcuit that
the inquiry under § 707(a) dism ssals should be under the statutory
standard “for cause.” Padilla, 222 F.3d 1184. Under Padilla, a court
shoul d I ook at all of the facts and circunstances and determni ne whet her
or not “cause” exists for dismssal

6 Under the facts of the Huckfeldt case, the court ultimately held that
“cause” existed to disniss a Chapter 7 case where the debtor filed the
petition to frustrate the divorce court decree and push his ex-spouse

i nto bankruptcy, and mani pul ated his earnings to achi eve these non-
econom ¢ notives. Huckfeldt, 39 F.3d 829.
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This requires an analysis of whether the Debtor’s notive
and purposes are consistent with the purpose of Chapter 7
-- which is to provide an honest debtor with a fresh start
i n exchange for the debtor’s handing over to a trustee al
of the debtor’s non-exenpt assets for liquidation for the
benefit of the debtor’s creditors.I
In viewing the facts of this case, sone parallels can
be drawn to the Bil zerian case. Both cases involve debtors
who have been litigating with their primary creditor for
approximately a decade resulting in substantial judgnents
and a history of collection efforts by the creditor in
ot her courts. In both cases, the debtors have structured
their finances to insulate their income and assets fromthe
maj or creditor. Both cases were filed as one of
substantially “no assets.” And while Riney’'s lifestyle in
l[iving in a $300,000 house and driving a 1999 Lincol n pal es
in conparison to Bilzerian's $3.5 million nansionEJ somne

courts have characterized simlar lifestyles as “lavish.”

C.f., Inre LaCrosse, 244 B.R 583 (Bankr. MD. Pa. 1999).

" The court rejects Riney’ s argument that “cause” should be restricted
to the three enunerated grounds set forth in 707(a) or to acts of a
simlar nature. It is a basic rule of construction applicable to the
Bankruptcy Code that the word "including" is not neant to be a limting
word. See 11 U.S.C. 8§ 102(3); In Re Jones, 114 B.R 917, 924 (Bankr

N.D. Chio 1990). There is no circuit court authority supporting the
Debtor’s contention in this regard. See, e.g., Zick, 931 F.2d 1124;
Huckfel dt, 39 F.3d 829; Padilla, 222 F.3d 1184.

8 Bilzerian, 2001 W 135832 at *2.
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There is one conpelling factor, however, that
di stingui shes these cases. That difference is the fact that
of Bilzerian's $139, 762, 828. 17 of schedul ed debt,
$139, 650, 328. 17 had been decl ared nondi schargeabl e by this
court in his past bankruptcy filing. This led to the
conclusion that, “[i]t can reasonably be inferred from
these facts that Bilzerian did not file this case to get a
‘fresh start’.” Bilzerian, 2001 W 135832 at *7. On the
contrary, it is clear in this case that the Debtor filed
for the specific purpose of obtaining a fresh start.

| mportantly, the fact that the Debtor in this case was
a party to the Proceedi ngs Supplenentary on the Petition
Dat e, which was stayed by the filing of this case, is no
| onger pertinent to the Motion to Dismiss in light of the
fact that the court has already granted Advanced reli ef
fromthe stay to continue with the Proceedi ngs
Suppl ementary. Thus, Advanced will not be prejudiced in the
pursuit of assets it alleges to have been fraudulently
transferred.

Wil e the Debtor has structured his finances in such a
fashion to insulate his income from Advanced’ s col |l ection
efforts, to the extent any of these actions were inproper,
Advanced wi Il have anple opportunity to pursue any i nproper

transfers in the Proceedi ngs Suppl ementary or to chall enge

13



the Debtor’s discharge in this case. Section 707(a) shoul d
“not be the renedy for nalfeasance that is specifically
addressed by ot her Code sections such as those providing
for exceptions to discharge.” 6 Collier on Bankruptcy, 1
707.03[3] at 707-12 (citing Inre Padilla, 214 B.R 496
(B.AP. 9" Gir. 1997)).

The court al so does not believe that the Debtor’s
i ncone | evel of $60,000, his $300,000 honestead, and the
| ease of the 1999 Lincoln, even if “lavish,” constitute
“cause” for dismssal under § 707(a). These facts may
i ndeed be pertinent in a given case to an inquiry as to
whet her a debtor’s filing constitutes a substantial abuse
of Chapter 7 in the context of a § 707(b)E]nDtion brought to
di smss the Chapter 7. Such notions are often brought with
the hope that dismssal will notivate a debtor to utilize
Chapter 13 and pay a portion of the debtor’s unsecured
debt. However, neither § 707(b) nor Chapter 13 applies to

this case.Eil

o Congress enacted 8§ 707(b) in the Bankruptcy Amendnents and Federa

Judgeship Act of 1984,... to address sonme of the perceived abuses of
Chapter 7. Kinminger & Wassweiler, supra at 75. Had “cause” in 8§ 707(a)
been broadly construed, “8§ 707(b) woul d not have been necessary.”
Padilla, 222 F.3d at 1193-94 (holding that the debtor’'s credit card
“bust-out” did not constitute cause under 8§ 707(a) but was the type of
m sconduct justifying dismssal under § 707(b)).

10 gSection 707(b) applies only to individuals whose debts are “primrily
consumner debts.” The Final Judgnment is not a consumer debt. In
addition, Chapter 13 has a debt limtation of $269,250 in unsecured

cl ai ms.
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Concl usi on

This court does not believe that absent a finding of
conduct that would result in a determ nation of
nondi schargeabil ity under Bankruptcy Code 8§ 523 or deni al
of a discharge under Bankruptcy Code § 727, that the
Debtor’ s di scharge should de facto be denied by dism ssa
of this Chapter 7 case under § 707(a). Wile there may be
cases where the facts are so egregi ous such that “cause”
woul d exi st requiring such a dismssal, the court finds
that the facts of this case do not rise to that |evel

Accordingly, for the reasons set forth above, it is

ORDERED t hat the Mtion to Dismss is denied.

DONE AND ORDERED in Tanpa, Florida, on February 23,

2001.
__Isl _
M chael G WIIianmson
Uni ted States Bankruptcy Judge
CC.

DEBTOR: Tinothy J. Riney, 1812 Wat herstone Drive, Safety
Har bor, FL 34695

ATTORNEY FOR DEBTOR: John K. dson, Esq., Stearns, Waver,
MIller et al., P.O Box 3299, Tanpa, FL 33601

ATTORNEY FOR MOVANT: Richard C. Prosser, Esqg., Stichter

Ri edel, Blain & Prosser, P.A , 110 E. Madison Street, Suite
200, Tanpa, FL 33602
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CHAPTER 7 TRUSTEE: Shari S. Jansen, P.O Box 49974,
Sarasota, FL 34230

OFFICE OF THE U. S. TRUSTEE: 501 East Polk Street, Suite
1200, Tampa, FL 33602
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