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This paper concludes that the Scarcity Rationale for regulating traditional broadcasting is no longer valid.  The Scarcity Rationale is based on fundamental misunderstandings of physics and economics, efficient resource allocation, recent field measurements, and technology.  It is outmoded in today’s media marketplace.  Perhaps in recognition of the Rationale’s flaws, many variations of it have been attempted, but none fares much better under sensible, factual analysis.
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I.  The Scarcity Rationale

In the formative decades of broadcasting in the United States, an idea took hold that governed AM and FM radio and VHF and UHF TV
 provided by use of radio spectrum.  The idea was that these traditional broadcasters should be regulated by the government because radio spectrum was scarce.
  This idea, still in effect today, became known as The Scarcity Rationale.

Seeds of the idea can be found almost at the beginning of radio regulation,
 but a lengthy explanation of it appeared first in the United States Supreme Court’s 1943 decision, NBC v. United States.  The Court started with a factual premise, namely

certain basic facts about radio as a means of communication -- its facilities are limited; they are not available to all who may wish to use them; the radio spectrum simply is not large enough to accommodate everybody.  There is a fixed natural limitation upon the number of stations that can operate without interfering with one another.

The NBC Court wanted government – specifically, the FCC – to be more than “a kind of traffic officer, policing the wave lengths to prevent stations from interfering with each other.”
  Rather, the Court stated, the FCC should play an intrusive role in traditional broadcasting, that of “determining the composition of . . . traffic.  The facilities of radio are not large enough to accommodate all who wish to use them.  Methods must be devised for choosing from among the many who apply.  And since Congress itself could not do this, it committed the task to the Commission.”

In the late 1960s, in Red Lion Broadcasting Co. v. FCC, the Court re-affirmed The Scarcity Rationale.  Again, the Court stated the premise, that “because the frequencies reserved for public broadcasting were limited in number, it was essential for the Government to tell some applicants that they could not broadcast at all because there was room for only a few.”
  The Red Lion Court characterized traditional broadcasters as “proxies for the entire community, obligated to give suitable time and attention to matters of great public concern.”
  The Court held that “[b]ecause of the scarcity of radio frequencies, the Government is permitted to put restraints on licensees in favor of others whose views should be expressed on this unique medium.”
  

II.  The Consequences of the Scarcity Rationale

The fact that only a finite amount of spectrum use was allowed for traditional broadcasting, without more, did not require intrusive regulation.  Merely an allocation system, defining and awarding exclusive rights to use certain frequencies,
 would have sufficed to ‘choose from among the many who apply.’
  Like any allocation system, this one would need clearly defined rights, a police force, and a dispute resolution system for allegations of interference, unauthorized operations, and other misconduct.   

Armed with The Scarcity Rationale, however, the FCC followed the Supreme Court’s urging to ‘determine the composition of the traffic’
 and make traditional broadcasters ‘proxies for the entire community.’
  The FCC put a large number of regulations on traditional broadcasters.
  These were believed to promote good results such as balanced debate about important issues, the education of children and their protection from indecent content, adequate local service for rural areas, the promotion of locally created programming and diverse kinds of programs, racial integration, the empowerment of women, and competition among creators of programming.  To further these public policy goals, the government relied on The Scarcity Rationale to justify depriving traditional broadcasters of many freedoms that ordinary businesses have.
  Perhaps most important, The Scarcity Rationale was thought to justify making the First Amendment
 rights of traditional broadcasters less than those of providers of newspapers, books and magazines, movies, live performances, and cable and satellite broadcasters.
  

Regulations covered many aspects of operating a traditional broadcast business.  First and perhaps most important, entry into traditional broadcasting was limited to those who could fit within the allocation that the FCC had made for that activity.
  Their numbers, originally, were few.
  The FCC carefully chose the few who would be given a frequency license and the many who would be denied one.  

In using its licensing power to limit entry into traditional broadcasting, the FCC joined the ranks of governments that limited the right to speak to a large audience.  When printing presses were first used in Western Europe, for example,

Pope Alexander VI issued a bull in 1501 against the unlicensed printing of books.  In 1559 the Index Expurgatorius[
] was first issued.  Printing was by then widespread enough to worry the authorities and centralized enough to present a target for control.  . . . .  In 1557, the British crown, seeking to check seditious and heretical books, chartered the Stationers’ Company and limited the right to print to the members of that guild.  Thirty years later the Star Chamber, to curtail ‘greate enormities and abuses’ of ‘dyvers contentyous and disorderlye persons professinge the arte or mystere of Pryntinge or sellinge of bookes,’ restricted the right to print to the two universities and to the twenty-one existing shops in the city of London with their fifty-three presses.
  

Until 1695, the British Parliament required that all publications receive prior approval by a government censor.  This was required for newspapers in the American colonies until 1720.  Even after prior censorship ended in the United Kingdom and the United States, laws against sedition and blasphemous libel “remained in force and served as significant restraints on publication.”

In 20th century America, the FCC and its predecessors used their licensing powers to marginalize or shut down “propaganda” radio broadcasters that promoted only the broadcasters’ ideas.
  According to some, the FCC’s “Fairness Doctrine” was used more recently “to challenge and harass right-wing broadcasters”
 and probably had the net effect of suppressing speech about controversial issues.
  

In choosing the few persons who would be allowed entry into traditional broadcasting, the FCC considered the kinds of programming that would-be entrants would broadcast,
 their technical and financial resources,
 the closeness of their connections to the community they would serve,
 and their races, ethnic origins and sexes.
  The FCC also denied entry to certain persons who were already in the media – 
such as those who already owned broadcast licenses
 or newspapers in the communities where they wanted to broadcast.

Traditional broadcasters, once they entered, were liable to the Commission’s continual surveillance concerning all these subjects.  Surveillance was also possible when each license came up for renewal.  Few licenses were ever revoked or denied renewal, but the FCC’s surveillance was a Sword of Damocles over every traditional broadcaster’s head.  Though it seldom fell, it was never removed.
 

FCC regulations required traditional broadcasters to broadcast content against their will
 and forbade them to broadcast the content they wanted.
  It is highly likely that any such regulations, if imposed on newspapers,
 other print media, or cable television,
 would be found to violate the First Amendment. 

Many more regulations did not command or prohibit certain content explicitly, but had the same practical effect.  Rules that required traditional broadcasters to broadcast certain content against their will effectively forbade them to broadcast what they wanted to broadcast at the same time.
  Other indirect commands and prohibitions suggested certain kinds of programs,
 required traditional broadcasters to actively ascertain
 and satisfy
 the wishes of their local communities, required discussion of national and local public issues in which differing sides had fair coverage (“The Fairness Doctrine”),
 prohibited  “unfair editorializing, . . . slanted news coverage, . . . [and] over-commercialization,”
 and required racially diverse staffs
 and the broadcast of programs created by “independent producers.”
  

Arguably similar indirect regulation of newspapers and other non-broadcast “speakers,” even if couched in neutral terms, has been found to violate the First Amendment.
  These and other fruits of The Scarcity Rationale put traditional broadcasting, and especially its contents, under far more government control than any comparable business in the United States since the end of prior censorship in the colonial era.

III.  The Supreme Court’s Challenge to the Scarcity Rationale

In 1984, the Supreme Court asked whether The Scarcity Rationale was still valid:  

The prevailing rationale for broadcast regulation based on spectrum scarcity has come under increasing criticism in recent years.  . . . .  We are not prepared, however, to reconsider our longstanding approach without some signal from Congress or the FCC that technological developments have advanced so far that some revision of the system of broadcast regulation may be required.



In 1985 and 1987, in two decisions ending The Fairness Doctrine, the Commission attempted to send such a signal.
  These signals may have become blurred because vestiges of The Fairness Doctrine remained in effect until 2000.
  This paper takes up where the Commission’s 1987 decision left off and concludes that The Scarcity Rationale no longer serves as a valid justification for the government’s intrusive regulation of traditional broadcasting. 

IV.  The Scarcity Rationale Is Invalid

A.  The Scarcity Rationale Has No Basis in Either Physics or Economics

1. 
Physics

The Scarcity Rationale appears to assume that there is a physical thing, like land and water, of which there is a scarce amount.  What is commonly called “the radio frequency spectrum,” however, has no discrete physical existence.  When traditional broadcasting occurs, what happens is a new movement of electrons.  The electrons already exist, move, and make up the world around us.  “The whole art of signaling by radio is to cause movement of a large-enough mob of electrons in unison in one place (the transmitting aerial) so that they have a detectable effect on electrons in another place (the receiving aerial).”
  Traditional broadcasting can be compared aptly to the creation of a wave in water, which is an activity, a perturbation on the surface of the water, but is not the water itself.
  As Professor and former FCC Commissioner Glen O. Robinson has stated, “The ‘spectrum’ is merely a way of describing the forms of electromagnetic radiation; it is not a thing but a force (or more precisely a ‘disturbance in the force,’ to employ Star Wars terminology).”
  Thus, to the extent that The Scarcity Rationale assumes that there is a tangible thing, radio spectrum, of which there is a scarce amount, the Rationale is simply incorrect as a matter of scientific fact.

Nor, as noted above,
 does the movement of electrons require the government to choose the persons who make them move or the messages thus conveyed.  Indeed, to suggest such a role for government may have dangerous consequences.  When a traditional telephone call occurs on copper wire, the same movement of electrons that occurs on “The People’s Airwaves” occurs within the phone wire.  It has never been suggested, however, that the FCC limit the number of persons who may have telephone conversations or regulate what they say.
   A similar kind of movement occurs in face-to-face conversation, when sound waves from a speaker’s mouth enter the listener’s ear.   The First Amendment, it is safe to assume, would bar any government from licensing only a few individuals to talk and from regulating what they say.  

The Scarcity Rationale thus appears to be based on fundamental misunderstandings of physics.


2. 
Economics

Both the NBC and Red Lion Courts stated that spectrum (or spectrum allocated to traditional broadcasting) is scarce in the sense that it is finite.
  There is also, at any given time, a finite amount of land, wood, and many other resources.
  The U.S. government does not, however, control all the land in the United States and license its use for free to a few persons who promise to use it in approved ways.
  Guitars are made from trees that grew on government land, but the government does not limit the supply of guitars and license a few for free in each area to persons who promise to play certain kinds of music on them.  At times in American history, paper has been in very short supply, but government has not considered either licensing newspapers or granting rights of access to them.
  Thus, the fact that possible spectrum use is finite makes a weak foundation for The Scarcity Rationale and for any regulation of spectrum use  beyond allocation and “traffic control.”

There may be no shortage of possible spectrum use today, in fact.  The FCC’s Spectrum Policy Task Force recently found, according to “[p]reliminary data and general observations” that “portions of the radio frequency spectrum are not in use for significant periods of time.”
  Earlier, the FCC had UFH television and FM radio licenses sitting on its shelves for decades and could not give them away.   In other words, even if the supply of spectrum is finite, the demand for it may not be infinite.
  

It is also incorrect to imply that because the possible spectrum use is finite at any moment, there is a fixed maximum usage in the long term.  A finite amount of land can accommodate more and more persons as technology makes it possible to build higher buildings.  With busses, paved roads, and better engines, more people and goods can be moved along the same road.  Throughout the history of radio, new techniques and technologies have enabled more and more communications to occur via spectrum use.  Recently announced techniques and technologies of this type include secondary markets, “overlay” and “underlay” rights, easements, “commons” models, Ultra Wide Band, Software Defined Radios, Frequency Agile Radios,
 Digital Television
 and Digital Radio.
  Thus, scarcity is not an inherent barrier to more users and communication, but an horizon that continually recedes as inventions advance.
Perhaps most damaging to The Scarcity Rationale is the recent accessibility of all the content on the Internet, including eight million blogs,
 via unlicensed spectrum and WiFi and WiMax devices.
  The Scarcity Rationale, based on the scarcity of channels, has been severely undermined by plentiful channels. It may not survive the arrival of technologies that free a speaker from needing a dedicated channel at all.
The Supreme Court, in the passages from NBC and Red Lion quoted above on pages 1 and 2, hinted at another form of scarcity -- that traditional broadcast spectrum is scarce in the sense the demand for it exceeds the supply.  That ‘scarcity’ is largely the result of decisions by government, not an unavoidable fact of nature.  The government’s decisions about spectrum allocation (especially for traditional broadcasting), channel bandwidth, interference protection, local coverage and other technical matters make licenses fewer than they otherwise would be.
  A second and perhaps even more fundamental decision by which government makes traditional broadcast licenses scarce is to give them – very valuable things in many cases – away for free.
  If a valuable thing is given away for free, it should not be surprising that the demand exceeds the supply.
  

In sum, the Scarcity Rationale ignores basic principles of resource allocation, recent field measurements, history, the progress of technology, and economics. 

B.  The Scarcity Rationale, If It Ever Had Validity, Is Invalid in Today’s Media Marketplace.                                                                                                                                                                                                                                                

Since the development of The Scarcity Rationale, the number of broadcasters and channels has increased many fold.
  Any consumer of traditional television and radio for the last forty years knows this intuitively, and studies prove it.  Most notably, the FM radio and UHF television dials have become thoroughly populated in almost all markets.   Nationally, the number of full-power traditional television and radio stations has risen from 7,411 in the year Red Lion was decided to 15,273 at the end of 2004.
  One typical market -- Kansas City, Missouri -- went from 18 traditional radio stations and 3 traditional television stations in 1960 to 40 and 9 in 2000. 
  In contrast, today Kansas City has only two general circulation newspapers.

The FCC has also overseen the creation of new broadcast media such as DBS service and low power FM.  Many Digital Television broadcasters are broadcasting two or more channels of content (“multicasting”)
 and two DARS systems offer hundreds of channels in every market.
  The FCC also allows broadcast-type operations by licensees in Instructional Fixed Television Service, Multipoint Distribution Service, and Multichannel Multipoint Distribution Service.  Although these allocations have not been used for broadcasting on a large scale, there is no legal or regulatory barrier to such uses.  Many spectrum bands are being used to transmit news and information to Personal Digital Assistants, cellular phones, other radio receivers,
 and personal computers with WiFi and WiMax connections. 

Even more new channels have appeared on media that do not use radio.
  The first was cable television, whose growth in number of channels has dwarfed traditional broadcasters.
  No less important are the Internet (narrowband and broadband); players of video cassettes, compact disks and DVDs; and the automatic transmission of news headlines and other information to personal computers and other wired terminals.
  The decades since The Scarcity Rationale took shape have also seen the growth, in the print media, of direct mail solicitation on a large scale and thousands of specialty magazines.   Another old medium, the feature-length movie, was used in a Presidential race for the first time in 2004 in the highly successful Fahrenheit 9/11.
  These new and old technologies, though they do not use radio, perform the same function of providing channels for the dissemination of information, news, opinion, and entertainment.  



From the success the new broadcasters and media have achieved,
 it appears that American consumers find them useful.  Popular content and consumers’ “ears and eyeballs” continue to move from traditional broadcasters to newer, more channel-rich media.  DARS recently won the popular Howard Stern away from traditional radio broadcasting and added major league baseball to its lineup.
  Equally important, the new channels of broadcasting make available amounts and kinds of content -- both information and entertainment
 -- that were unavailable to American consumers in the decades when The Scarcity Rationale took shape.
  A partial list includes the programs shown on educational broadcast stations, which were few before the 1970s,
 public broadcasting on both TV
 and radio;
 all news and talk channels on radio,
 and hundreds of channels on cable TV and DBS service,
 especially ones broadcasting non-mainstream opinions that were seldom heard in earlier decades;
 channels of programming directed at racial, ethnic, religious, and other groups who were not significant enough to interest traditional broadcasters in the era of few channels.



More new content is available on the Internet, of course -- billions of web pages, both portals such as The Drudge Report, the personal web pages of millions of individuals, small organizations, and bloggers such as andrewsullivan.com,
 Daily Kos,
 and kausfiles.
  The latter have a potentially transformative potential for the dissemination of not only opinion, but also facts and news in competition with “mainstream media.”
  Almost all of the millions of persons who operate portals and web pages would have been unable to gain access to the traditional broadcast media, much less grow large on it.  The Internet, in contrast, gives them easy entry and access to a far larger audience, namely billions of screens and the people watching them, at a fraction of the cost of earlier media.
  The Internet also makes available, at any time and any place, including schools and libraries, content such as newspapers,
 magazines,
 radio stations
 and TV programs
 that were previously available only in small areas, or to small numbers of subscribers, or at certain times.  With the Internet, small groups of persons who have a common cause or information to share and were previously isolated can find each other and communicate among themselves and potentially to a massive audience.
  Such small groups had no access to channel-poor traditional media and, therefore, were unable to find each other, much less communicate with each other, have access to a mass audience, and affect national and local affairs.
  Through file-sharing technologies, the Internet also makes available vast amounts of entertainment that was previously unobtainable except through purchase or hearing on radio.

In sum, the decades since The Scarcity Rationale took shape have seen an explosion in the number of distribution networks and channels, both via radio and other media – more traditional broadcasters, cable television, DBS, DARS, Internet, WiFi and WiMax – and in the mass of content that fills them.  By no rational, objective standard can it still be said that, today in the United States, channels for broadcasting are scarce.  

In contrast, recent decades have seen a decline in the number of daily newspapers in the United States.
  Today, they are scarce compared to broadcasters and other media.
  If scarcity is the basis for the intrusive government regulation described in Section II above, then newspaper outlets, not broadcast stations, deserve greater attention.
  

C.  Variations of The Scarcity Rationale Are Also Invalid
In what seem attempts to shore up The Scarcity Rationale, several other rationales have been advanced to justify government’s intrusive regulation of, and light First Amendment protection for, traditional broadcasters.  The most important aspect they all have in common is that none of them asserts any scarcity of radio spectrum.  

The People’s Airwaves Rationale.  The regulation of traditional broadcasters is sometimes justified by the term “The People’s Airwaves”:  “Broadcast regulation has, from its inception, been based on the premise that the airwaves belong to the people, licensed to be used in the public interest, convenience and necessity.”
  

The premise is incorrect.  No law states that the airwaves (to the extent that they exist at all, see pages 8 and 9 above) are owned by “The People.”  No law, in fact, states that the airwaves are owned by any person.  Section 301 of the Communications Act, to the extent that it mentions ownership of “channels of radio transmission,” explicitly prohibits it.  The statute does grant the federal government, to the exclusion of any state government and individual, control over the medium.
       




Moreover, The People’s Airwaves Rationale is a dubious basis for the kinds of regulation described in Section II.  Even if the federal government did own the radio spectrum, that alone should not grant the federal government the kinds of regulatory powers described in Section II.  The United States Postal Service is part of the federal government, but is not therefore allowed to license persons before they may send mail or, short of obscenity, regulate the words they write.
  Most likely, some newspapers and musical instruments are made from trees that grew on government land.  No one would claim that they are therefore made of The People’s Wood and that the federal government may regulate the content of those newspapers or require that the music played on the instruments address controversial public issues and express differing views.  Residents of government housing and employees of public universities do not, because they use public resources, lose their First Amendment rights.  Local governments, for their part, control the roads and sidewalks on which newspapers are delivered and sold, but local governments are not therefore authorized to regulate newspapers.
  Indeed, in granting access to public forums such as sidewalks and parks, the Constitution carefully limits government officials’ right to prefer some speakers and some messages over others.
  Finally, even if the airwaves did belong to the people, the  same cannot be said of traditional broadcasters’ land, transmitters, buildings, studio equipment, personnel, and audiences gained through years of sending out popular content.  Those things belong exclusively to the broadcasters and their shareholders.   Thus, The People’s Airwaves Rationale is both incorrect as a matter of law and illusory as a rational basis for the kinds of regulation described in Section II.  



The Dangerous Power Rationale.  Scarcity alone does not always create power.  A business can be scarce -- the only gourmet restaurant or bicycle shop in a small town -- and still not have the power to force consumers to patronize it or pay exorbitant prices.



The Red Lion Court clearly believed that traditional TV broadcasters in 1969 had not only scarce licenses, but also dangerous power over viewers.  Broadcast technology, the Red Lion Court stated, “supplants atomized, relatively informal communication with mass media as a prime source of national cohesion and news.”
  But for the Fairness Doctrine and other regulations, the Court warned, “station owners and a few networks would have unfettered power to make time available only to the highest bidders, to communicate only their own views on public issues, people and candidates, and to permit on the air only those with whom they agreed.”
  The Court listed as sources of traditional broadcasters’ power “their initial government selection . . . before new technological advances opened new opportunities for further uses[, . . . l]ong experience in broadcasting, confirmed habits of listeners and viewers, network affiliation, and other advantages in program procurement.”
  



In the same year, Chief Judge Warren Burger of the United States Court of Appeals for the District of Columbia Circuit (“the D.C. Circuit”) spoke of “[t]he infinite potential of broadcasting to influence American life”
  Several years later, the Supreme Court stated that it was simple “reality that in a very real sense listeners and viewers constitute a 'captive audience.'  . . . .  As the broadcast media became more pervasive in our society, the problem has become more acute.”
  The Court quoted approvingly from the D.C. Circuit’s expression of fear about the power of traditional broadcasters:  

In an age of omnipresent radio, there scarcely breathes a citizen who does not know some part of a leading cigarette jingle by heart.  . . .  It is difficult to calculate the subliminal impact of this pervasive propaganda, which may be heard even if not listened to, but it may reasonably be thought greater than the impact of the written word.

Not all observers agree that traditional broadcasters ever had dangerous power.  To some, the idea that the American people are easily hypnotized by “subliminal,” “pervasive propaganda” borders on the insulting.  Mr. Justice Douglas, in his 1973 concurring opinion in CBS v. DNC, quoted with approval the statement that 

[t]he implication that the people of this country -- except the proponents of the theory -- are mere unthinking automatons manipulated by the media, without interests, conflicts, or prejudices is an assumption which I find quite maddening.  The development of constitutional doctrine should not be based on such hysterical overestimation of media power and underestimation of the good sense of the American public.
  

Indeed, American television viewers have persistently acted in ways that belie the power of the incumbent “Big Networks” to make them watch whatever the Networks show.  Not many years before Red Lion, there were only two Big TV Networks, NBC and CBS.  Despite their long experience in broadcasting, confirmed habits of viewers, network affiliation, and other advantages in program procurement, ABC won enough viewers to become the third “Big Network.”  Decades later, Fox overcame the same allegedly insuperable obstacles and became the fourth “Big Network.”  In 2002, HBO surpassed the “Big Four Networks” when its most popular show was on.
  This year, more Americans watched the Republican National Convention on cable’s FoxNews channel than on any traditional TV broadcaster.
  The 2004-05 season of traditional TV began with, “[f]or the first time, . . . cable controlling a larger share of viewers than the networks” and with “[s]ome advertisers . . . questioning the value of buying commercials on networks that lose more viewers every year.”
  Both Republican and Democratic managers of the recent Presidential campaign “agreed that the Internet and other emerging news technologies have transformed the political process by making it more democratic and encouraging more people to become involved.”
 
Whatever merit The Dangerous Power Rationale may have had when there were only three Big Networks, it has far less today.  Several new networks have emerged on traditional broadcast channels,
 cable TV (with systems averaging many dozens of channels
) is the primary multi-channel video medium,
 and DBS now serves more than 23 million households with more than one hundred channels.
  The fear that big media owners would broadcast only their own opinions and silence others, which the Red Lion Court voiced,
 has not proved true on today's multi-channel media.
  Traditional broadcast TV is used by a small and dwindling percentage of households,
 and recent controversies have dented its major news operations' reputation for objectivity.
  The vast majority of American households pay money to avoid traditional TV and get other channels.

With all the new broadcast channels, the “confirmed habits of . . . viewers” have become less confirmed, and the former dominance of the Big Networks over viewers is largely dissipated.  For example, the first Presidential debate in 1960 drew more than 70 million viewers, but the first one in 2004 drew only about 62 million despite a substantially larger population.  90 million viewers saw the last game of the 1959 World Series; only 31.5 million watched the last game of the 2004 World Series.
  What are pervasive today are not comatose couch-potatoes,
 but hand-held remotes for easy shifting among hundreds of channels, electronic program guides for searching out your favorite kind of content, “time-shifting” devices such as Video Cassette Recorders that enable viewers to see programs when they wish, escape from advertising via devices such as TiVo, as well as all the new media and receivers described above.

The Big Networks still garner significant audiences and advertising revenues,
 although undoubtedly a substantial share of their viewers sees them via cable TV and DBS service.  Their large audience shares, moreover, may be more the result of their skill at winning the mass audience than of their use of radio waves or the industry structure of fifty years ago.  Popularity, fairly won in a competitive market, provides a dubious basis for the kinds of regulation described in Section II.




A variant of The Dangerous Power Rationale is that traditional broadcasting has a unique “immediacy.”  In the words of the FCC of 1983, “Implicit in the ‘scarcity’ rationale . . . is an assumption that broadcasters, through their access to the radio spectrum, possess a power to communicate ideas through sound and visual images in a manner that is significantly different from traditional avenues of communication because of the immediacy of the medium.”
  




This idea was debunked by the D.C. Circuit  in 1986:  

the deficiencies of the scarcity rationale as a basis for depriving broadcasting of full first amendment protection, have led some to think that it is the immediacy and the power of broadcasting that causes its differential treatment.   Whether or not that is true, we are unwilling to endorse an argument that makes the very effectiveness of speech the justification for according it less first amendment protection. More important, the Supreme Court's articulation of the scarcity doctrine contains no hint of any immediacy rationale.   The Court based its reasoning entirely on the physical scarcity of broadcasting frequencies . . . .  This “immediacy” distinction cannot, therefore, be employed to affect the ability of the Commission to regulate . . . .
 

The Broadcaster of Last Resort Rationale.  Traditional broadcasters were most important when they were present in virtually every American home and no other broadcasters were.  Today, the overwhelming majority of American households have chosen to leave traditional TV for cable and DBS service -- fee-based, channel-rich, relatively unregulated offerings of video (and, increasingly, audio) content.  As many as three quarters of homes in the U.S. use Internet access
 and almost all the rest have access to the Internet in schools and libraries and/or at work.  One or more of these new technologies is physically available to virtually all the homes that have not yet adopted them.  

But is traditional broadcasting still the only medium for low income, rural, or other “Have Not” households?  If so, there might be a Broadcaster of Last Resort Rationale for the government to make traditional broadcasting available where, due to geography and/or economics, it would not normally spread.  Evidence, however, undermines that premise.  Two groups of Americans that have lower than average incomes and assets – African-Americans and Hispanics – appear to be significant consumers of cable TV and DBS service.  Black Entertainment Television, for example, is available only on those new media and is highly successful.
  DBS has won large numbers of Spanish-speaking US households.
  A study in the mid-1990s found that the demand for cable service “is only slightly sensitive to household income.”
  The largest DBS provider has stated that its subscribers are more likely than cable TV subscribers to live in rural areas.
  Internet access has been available for several years in the vast majority of public libraries and classrooms.
  Thus, the notion that cable TV, DBS service, and Internet are unavailable to or unaffordable by Have Not American households is questionable, at best.  

Even if there were a Broadcaster of Last Resort Rationale for government to bring broadcasting to Have Not households, the regulations described in Section II above may not be the best way to effect it.  A better way may be to subsidize subscription by Have Not households to cable TV, DBS service, and Internet access.  The vast majority of American households prefer these media.  The new media also contain local news and public affairs content that traditional broadcasting lacks -- regional networks such as New England Cable News Network, county-specific "public, educational, and government" ("PEG") channels on cable TV,
 and vast numbers of neighborhood-oriented web pages.  These new outlets for local news and public affairs content not only supplement traditional broadcasters, they serve territories (large regions and small neighborhoods) that traditional broadcasters cannot, or do not, serve.  Bringing Have Nots on board the new technologies may be more efficient, not to mention more generous, than relegating them to an obsolescent technology.  

The Fiduciary or Trustee Rationale.   It is sometimes asserted that traditional broadcasters are fiduciaries or trustees who must act not in their own interest, but for the public.
  No statute expressly places fiduciary duties on traditional broadcasters, however.
  It is questionable why traditional broadcasters should be fiduciaries.  The imposition of a fiduciary duty is a conclusion, the result of something that provokes it.  As shown above, two facts that might provoke fiduciary duties – the enjoyment of scarce resources or the dangerous power that traditional broadcasters may have had fifty years ago – no longer exist.  Also, being a fiduciary may be unrelated to scarcity.
  One can be a fiduciary as to an asset that is plentiful, such as shares of a publicly traded corporation. 

The Condition Rationale.  In some circumstances, the government may grant a benefit or privilege only on condition that its recipient give up a constitutional right.  For example, plea bargaining, in which prosecutors propose light punishment if the defendant foregoes his or her Constitutional right to trial by jury, is an accepted part of this country’s criminal justice system.
  When the FCC auctions a license for broadcasting,
 it conditions delivery of the license on payment of the winning bid.  Might the Commission instead condition receipt of the license on “payment in kind,” specifically acceptance of regulations that resemble those described in Section II above and limit the broadcaster’s First Amendment freedoms? 

The issue of when the government may lawfully condition a benefit on its recipient relinquishing a constitutional right is both complex
 and beyond the scope of this paper.  Experience with the regulations described in Section II, however, teaches several lessons about their prudence and practicality.         

First, now that there are several media other than traditional TV and radio by which to reach listeners and viewers,
 conditions placed only on them are not so easily characterized as over-reaching by the government, ‘an offer that a would-be broadcaster cannot refuse.’  The same basic fact, however -- the large number of channels of media today and the variety of content being broadcast on them – cuts the other way also.  The predicate for a regulatory mandate that certain desirable programs be broadcast is the market’s failure to produce those programs.  That predicate is much more difficult to prove today than it was when most Americans had only three TV channels, and makes a weaker basis for depriving speakers of their First Amendment rights.  

On a more practical level, some mandates, if they were seriously enforced, could tax the finite resources of the Commission and might produce no benefit for consumers.  For example, if the Commission required traditional broadcasters to transmit “educational” programs, it might be extremely laborious for the Commission to write a meaningful and objective definition of “educational,” apply it to the weekly broadcasts of thousands of stations, and impose attention-getting sanctions on the stations that came up short.  Content mandates that welcomed public complaints would be of even more dubious effect.  The Fairness Doctrine, for example, provoked thousands of complaints to the Commission annually in the 1970s.
  Only a small fraction of them were, or could realistically be, given serious consideration.
  A significant effect of the Fairness Doctrine may thus have been to create expectations among many members of the public, the overwhelming majority of whom were disappointed by the Commission’s inevitable inaction.  

In the unlikely event that traditional broadcasters were effectively required to broadcast unpopular or unprofitable content, they might simply migrate to other, less regulated media.  The vast majority of consumers, who want to be entertained, would probably follow, perhaps leaving traditional broadcasters little viewed and their spectrum wastefully used.  

The practical difficulties outlined above are not trivial.  They should make government search for more efficient ways to promote the content that the market does not produce and that the American people need.
  Government creating that content itself and broadcasting it on its own channels, which is one function of educational and public broadcasting, may be one such way.  Another are PEG channels on cable television.

D.  The End of The Scarcity Rationale May Affect the Basis for Regulation of Indecent Broadcast Content.

The rationales for the Commission’s regulation of traditional broadcasters’ indecent content have been that traditional broadcasters are uniquely pervasive and ‘invade the home,’ where unsupervised children are liable to be exposed to indecent content;
 the Commission’s authority in this area is not expressly premised on The Scarcity Rationale.
   

The facts that render The Scarcity Rationale invalid, however, may also undercut the rationales for the Commission’s regulation of indecent broadcast content.  Most importantly, many new broadcasters have appeared in recent decades.
  Cable television
 and Internet access
 are almost universally available to American households.  The signals of radio-based new media such as DBS and DARS are as pervasive as traditional broadcasters’.  Although these new media require households to choose them, endure installation, and pay monthly fees, the overwhelming majority of households happily do all those things.  If traditional television still invades the home in some unique way, the invasion leaves most American households not anxious, but indifferent.  

If new media are now as pervasive and invasive as only traditional broadcasters once were, should the new media’s content be supervised as only the latter have been?  To expand such supervision to the new media would risk reducing adults to only content fit for children – a failing of potentially Constitutional dimensions.
  It may be, on the contrary, that the spread of new media, with hundreds of new channels, should cause regulation of indecency in traditional broadcasting to end.  If what is pervasive today is hundreds of channels and billions of web pages, no one channel, show, or page is as pervasive as the Big Networks’ shows were in the heyday of their three-member oligopoly.
  Also, new technology has created, along with many new channels and web pages, new applications such as the V-Chip and blocking that allow households to regulate the content available in the home more directly and more personally.
  These new applications empower consumers who wish their homes to be free of indecent content while allowing others to access their content of their choosing free from government intervention and oversight.

V.  Conclusions


The Scarcity Rationale was intellectually questionable from its inception.  Moreover, even its proponents knew it might not be needed long.  The Red Lion Court realized that new technologies may require changes in old ideas.
  The technologies that have appeared since Red Lion, as well as other factors described above, have nullified The Scarcity Rationale.  It no longer provides a rational basis for regulating traditional broadcasters in the ways described in Section II.  

Government remains strongly interested in American media and in ensuring that news, information, opinion (especially about local issues) and entertainment reach all Americans.
  Government also has antitrust interests in promoting competition in the sale of advertising and the creation and purchase of programming.  The interment of The Scarcity Rationale need not frustrate any of those interests.  On the contrary, it could re-focus attention on the media of today, its shortcomings (if any), and remedies for them that will solve today’s problems rather than those of a channel-poor and fortunately bygone time. 
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� This paper uses the term “traditional broadcasters” to refer to these broadcasters.  The unqualified term “broadcaster” can refer also to cable TV, Direct Broadcast Satellite (“DBS”), the Internet (including web pages, web portals, radio stations that are available on the Internet, and file-sharing platforms), and Digital Audio Radio Service (“DARS”) operators.  The broader term “the media” includes broadcasters and creators of newspapers, magazines, movies (in theatres and via purchase and rental in stores, by mail, and on the Internet), and recorded music in the form of tapes, CDs and DVDs. 


� The regulators were the Secretary of Commerce until 1927, the Federal Radio Commission (“FRC”) from 1927 to 1934, and the Federal Communications Commission (“the FCC” or “the Commission”) from 1934 to date.  All were under the supervision of the President and Congress. 


� See, e.g., Opening Address of Secretary of Commerce Herbert C. Hoover at the Fourth National Radio Conference, Washington, D.C., Nov. 9, 1925 (“It is a simple physical fact that we have no more channels.  . . . .  A half dozen good stations in any community operating full time will give as much service in quantity and a far better service in quality than 18, each on one-third time”); FRC  v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 279 (1933) (“In view of the limited number of available broadcasting frequencies, the Congress has authorized allocation and licenses”); FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 474 (1940) (“The number of available radio frequencies is limited.  . . . Unless Congress had exercised its power over interstate commerce to bring about allocation of available frequencies and to regulate the employment of transmission equipment the result would have been an impairment of the effective use of these facilities by anyone”).


� NBC v. United States, 319 U.S. 190, 213 (1943) (“NBC”).


� Id., 319 U.S. at 215.


� Id. at 216.


� Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 388 (1969) (“Red Lion”).  See also id. at 399 (“spectrum space” is a resource “of considerable and growing importance whose scarcity impelled its regulation by an agency authorized by Congress”).


� Id. at 394.


� Id. at 390.  For more recent statements, see FCC v. Pacifica Foundation, 438 U.S. 726, 731 n.2 (1978) (“Pacifica”) (“there is a scarcity of spectrum space, the use of which the government must therefore license in the public interest”); Columbia Broadcasting System, Inc. v. Democratic National Committee, 412 U.S. 94, 101-02 (1973) (“CBS v. DNC”) (“Unlike other media, broadcasting is subject to an inherent physical limitation.  Broadcast frequencies are a scarce resource; they must be portioned out among applicants. All who possess the financial resources and the desire to communicate by television or radio cannot be satisfactorily accommodated”); Banzhaf v. FCC, 405 F.2d 1082, 1099 (D.C. Cir. 1968), cert. denied, 396 U.S. 842 (1969) (“Banzhaf”).


� Section 301 of the Communications Act (47 U.S.C. § 301), like its predecessor, forbids ownership of “channels of radio transmission.”   


�  See NBC, 319 U.S. at 216.  See also Syracuse Peace Council, 2 FCC Rcd 5043, 5068 n.201 (1987) (“the fact that government may license broadcasters to use frequencies in order to minimize interference, and thus to maximize the effective dissemination of speech through the electromagnetic spectrum, does not justify content regulation”), affirmed, Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C. Cir. 1989), cert. denied, 493 U.S. 1019 (1990).


   The chosen allocation system could have been first-come-first-served (originally called “squatters rights”), lotteries, prices or, as Congress and the FCC chose, political-administrative decisions.  See Lee C. Bollinger, Images of a Free Press at 89 (Univ. of Chicago Press, Chicago IL, 1994).  In addition, some spectrum use might be reserved for necessary activities that the market would not provide in adequate amount, such as children’s educational broadcasting, 47 U.S.C. § 394. 


� See NBC, 319 U.S. at 216.


� See Red Lion, 395 U.S. at 394.


� For simplicity, all regulations, whether in the form of rules, decisions in individual cases, or guidelines will be referred to by the all-encompassing term “regulations.”  This paper does not address explicit statutory obligations, such as ones about children’s television (47 U.S.C. §§ 303a et seq.), facilities for candidates for public office (47 U.S.C. § 315), and programming of an educational or informational nature (47 U.S.C. § 335(b)(1)). 


� The Scarcity Rationale, even if it is valid, does not allow any and all regulation of traditional broadcasters.  See, e.g., Community-Service Broadcasting of Mid-America, Inc. v. FCC, 593 F.2d 1102, 1110 n.17 (D.C. Cir. 1978) (en banc) (“Where government licensing and regulation is premised on the scarcity of a medium of communication, then even noncoercive and seemingly voluntary contracts or grants by which government uses that medium to express or enforce a point of view must be strictly scrutinized”).


� The First Amendment to the U.S. Constitution provides:  The First Amendment provides that "Congress shall make no law . . . abridging the freedom of speech, or of the press . . ."  U.S. Const. Amend. I.


� Traditional broadcasters have substantial First Amendment rights.  FCC v. League of Women Voters, 468 U.S. 364, 378 (1984) (“League of Women Voters”) (“broadcasters are entitled under the First Amendment to exercise the widest journalistic freedom consistent with their public duties”) (quotations and brackets omitted); CBS v. DNC, 412 U.S. at 110 (1973) (“Congress intended to permit private broadcasting to develop with the widest journalistic freedom consistent with its public obligations”), 124 (referring to broadcasters as “editors”); Red Lion, 395 U.S. at 386 (“broadcasting is clearly a medium affected by a First Amendment interest”); United States v. Paramount Pictures, Inc., 334 U.S. 131, 166 (1948) (“We have no doubt that moving pictures, like newspapers and radio, are included in the press whose freedom is guaranteed by the First Amendment”).    


   Recently, it has been suggested that the response to any scarcity that would be most consistent with the First Amendment would be not regulation of few broadcasters, but the allocation of more spectrum for broadcasting.  Stuart M. Benjamin, The Logic of Scarcity: Idle Spectrum as a First Amendment Violation, 52 Duke L.J. 1 (2002).


� Entry was also limited by FCC rules that specified the coverage areas of individual broadcasters, the separation between their licensed frequencies, and many other seemingly technical matters.


� The Federal Radio Commission spent its first years reducing the number of broadcasters by a substantial amount.  FRC First Annual Report at 2, 9 (1927) (opining that “at least 400” of 732 stations would have to be eliminated); FRC Second Annual Report at 16 (1928) (noting that 62 stations were “deleted” wholly or partly because of FRC action).  The Washington, D.C., Evening Star of July 20, 1937, at B-6, lists only four radio stations, all AM.  The authoritative database of BIA Financial Network, Inc., now lists 26 within virtually the same AM frequency ranges.


� Index Expurgatorius was “a catalogue of books from which passages marked as against faith or morals must be removed before Catholics can read them.”  Webster’s Revised Unabridged Dictionary (1913), http://index.prohibitorius. word.sytes. org/ (visited Feb. 2, 2004).


� Ithiel de Sola Pool, Technologies of Freedom at 14-15 (Harvard Univ. Press, Cambridge MA, 1983) (“Pool”).  See also Theodore F.T. Plucknett, A Concise History of the Common Law at 498-500 (Little, Brown & Co., Boston MA, 1956) (in Tudor England, “succeeding statutes settled a policy of treating printing as an overt act of treason” and in Stuart England, “the High Commission . . . took the view that all printing, however innocent, was a crime unless the work had been previously licensed”).


� Richard D. Brown, Early American Origins of the Information Age, in Alfred D. Chandler, Jr., & James W. Cortada (Eds.), A Nation Transformed by Information: How Information Has Shaped the United States from Colonial Times to the Present at 40 (Oxford University Press, New York NY, 2000) (“Chandler & Cortada”).  Other histories of governments using licensing powers to suppress speech are cited in Near v. Minnesota, 283 U.S. 697, 713-18 (1931).  See also New York Times Co. v. Sullivan, 376 U.S. 254, 273-76 (1964) (detailing American discouragement of criminal libel actions by government officials against publications critical of them).


� See, e.g., FRC Second Annual Report at 169 (1928) (sending a “word of warning” to “those broadcasting (of which there have been all too many) who consume much of the valuable time allotted to them under their licenses in matters of a distinctly private nature, which are not only uninteresting but also distasteful to the listening public”); FRC Third Annual Report at 34 (1929) (“Propaganda stations . . . are not consistent with the most beneficial sort of discussion of public questions”); Susan J. Douglas, Inventing American Broadcasting, 1899-1912 at 316 (“the low power stations belonged to . . . labor unions”) (The Johns Hopkins Univ. Press, Baltimore MD, 1989); Robert W. McChesney, Telecommunications, Mass Media, & Democracy: the Battle for the Control of U.S. Broadcasting, 1928-1935 passim (Oxford Univ. Press, New York NY, 1993); Pool, supra  note 21, at 125 (“the New York socialist station WEVD was given low power and relegated to a poor position on the dial, where it had to share time with eleven other stations.  WCFL, the Chicago labor station, likewise had low power, so that its reception was interfered with by two Westinghouse stations”). 


� Fred W. Friendly, The Good Guys, the Bad Guys & the First Amendment:  Free Speech vs. Fairness in Broadcasting at 32-42 (Random House, New York NY, 1977).


� Syracuse Peace Council, 2 FCC Rcd at 5049-50 ¶¶ 42-51, citing General Fairness Doctrine Obligations of Broadcast Licensees, 102 F.C.C.2d 143, 169-90 (1985) ¶¶ 42-71.  See also Thomas W. Hazlett & David W. Sosa, Was the Fairness Doctrine a “Chilling Effect”?  Evidence from the Postderegulation Radio Market, 26 J. Leg. Stud. 279, 299 (1997) (“Hazlett & Sosa”) (“The evidence suggests that the 1987 elimination of the [Fairness Doctrine] had a pronounced effect on radio station formats �� in favor of informational programming”), 301 (“The data suggest that even in the absence of free entry, informational programming increased with the lifting of regulatory burdens.  This is evidence that the old rules indeed provided a disincentive to broadcasting informational programs”).


   In Red Lion, the Supreme Court upheld the Constitutionality of the Fairness Doctrine in part because the FCC doubted that the Doctrine would suppress traditional broadcasters’ discussion of controversial public issues.  Red Lion, 395 U.S. at 393 (“if experience with the administration of those doctrines indicates that they have the net effect of reducing rather than enhancing the volume and quality of coverage, there will be time enough to reconsider the constitutional implications”).  If the Court had known that the Fairness Doctrine would have such an effect, it is likely that the Court could not have upheld it. 


� See, e.g., Mid-American Broadcasting Corp., 12 F.C.C. 282, 291-93 (1947) ¶¶ 3-4. 


� See, e.g., Bamberger Broadcasting Service, Inc., 11 F.C.C. 1242, 1254 (1947) ¶ 3.


� See, e.g., Policy Statement on Comparative Broadcast Hearings, 1 F.C.C.2d 393, 395-96 (1965).


� See, e.g., Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990), overruled, Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995); Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir. 1992).  For a history of the FCC’s consideration of race, ethnicity, and sex in its traditional broadcast licensing decisions, see Matthew L. Spitzer, Justifying Minority Preferences in Broadcasting, 64 S. Cal. L. Rev. 293, 297-304 (1991). 


� 47 C.F.R. § 73.3555.


� Amendment of Sections 73.34, 73.240, & 73.636 of the Commission’s Rules Relating to Multiple Ownership of Standard, FM, & Television Broadcast Stations, 50 F.C.C.2d 1046 (1975).


� Glen O. Robinson, The FCC & the First Amendment: Observations on 40 Years of Radio & Television Regulation, 52 Minn. L. Rev. 67, 119 (1967).


� See, e.g., Children's Television Report & Policy Statement, 50 F.C.C.2d 1 (1974) (effectively requiring certain kinds of programming for children), affirmed, Action for Children's Television v. FCC, 564 F.2d 458 (D.C. Cir. 1977).


� Examples are programs required by the now defunct Fairness Doctrine, infra note 41 & accompanying text,  and “entertainment programming inappropriate for viewing by a general family audience” during the Family Viewing Hour , see Writers Guild of America, West, Inc. v. ABC, 609 F.2d 355, 358 n.2 (9th Cir. 1979), cert. denied, 449 U.S. 824 (1980).


� Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974) (invalidating, on First Amendment grounds, Florida statute requiring newspapers to publish without cost the reply of candidates whose integrity they criticize); New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (invalidating, on First Amendment grounds, libel award for public official against critics of his official conduct); Near v. Minnesota, 283 U.S. 697 (1931) (invalidating, on First Amendment grounds, state statute that allowed enjoining a newspaper from publishing malicious, scandalous, or defamatory material).  For decisions invalidating law forcing persons to make statements they do not wish to make, see Wooley v. Maynard, 430 U.S. 705 (1977) (invalidating, on First Amendment grounds, state statute requiring motor vehicle license plates to be embossed with state motto "Live Free or Die"); Talley v. California, 362 U.S. 60 (1960) (invalidating, on First Amendment grounds, city ordinance requiring disclosure of the author of handbills); West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) (invalidating, on First Amendment grounds, public school requirement that students salute the American flag).
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�  Sirius Satellite Radio, Channel Guide, http://www.sirius.com/pdf/channelguide.pdf (visited March 11, 2005); XM Satellite Radio, Full Channel Listing, http://www.xmradio.com/programming/full_ channel_listing.jsp?sort=number (visited March 11, 2005).
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