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Plaintiff Dianne Marlon was fornerly a student at the |aw
school of defendant Western New Engl and Col |l ege ("Col |l ege"). She
brings this action in three counts, alleging that the Coll ege
failed to reasonably accommpdate her disabilities in violation of
the Anericans Wth Disabilities Act ("ADA"), 42 U. S. C. 8§ 12101
et seq.; the Rehabilitation Act of 1973, 29 U . S.C. § 794; and the
Massachusetts Equal Rights Act, Mass. Gen. Laws ch. 93 § 103.
Before ne is defendant's notion for summary judgnent on all three
counts, which | grant.

| . BACKGROUND

A Fact s

Unl ess otherw se noted, the parties do not dispute the
followi ng facts. After working nore than fifteen years as a
paral egal in a variety of legal fields, Marlon applied to, and
was admtted by, the College's School of Law ("School of Law').

She began her studies at the School of Law in August 1999.



On Cctober 23, 1999, Marlon went to the Fam |y Medi cal
Center conplaining of pain in her right shoulder.® On Qctober
25, 1999, Marlon visited Dr. Stephen A Dean, a chiropractor
conpl aining of pain in her neck and right shoul der and nunbness
in her right arm Dean advised Marlon to receive 6-12
"chiropractic adjustnments” over the follow ng several weeks as
treatment for her pain, to inprove her limted range of notion
and to stabilize her physical condition.

On Novenber 5, 1999, Dean sent a letter to Arthur Leavens,
Associ ate Dean of the School of Law, indicating that Marlon had
secured his services as of Cctober 25th, and that because of her
injuries, he had advised Marlon to consider |essening the strain
on her hand by reducing her classload. Marlon conpleted a change
of status formon around Novenber 10, 1999, requesting a change
fromfull-time to part-time status. Leavens sent Marlon a letter
on Novenber 17, 1999 notifying her that her request had been
granted for the 1999 fall semester. The change in status reduced
Marlon's class load fromsix to four classes.

On Novenber 29, 1999, Marlon returned to the Famly Care
Medi cal Center for treatment for anxiety and depression,? and she
returned again on January 18, 2000, for a followup visit.

Marl on continued to receive treatnent from Dean through the

The handwiting on the doctor's report is unclear, but
Marl on states that she was prescribed i ndonethacin at the visit.

’Again, the report is unclear, but Marlon stated in her
answers to interrogatories that she was prescribed Paxil. In her
answers, she indicated that this visit occurred on Cctober 27,
1999, but the report indicates otherw se.
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school year.

3 Marlon's

Al t hough she passed her interi mexam nations,
final grades for her courses did not nmeet the school's
est abl i shed acadeni c standards. * In a letter dated June 29,
2000, Leavens stated that Marlon was no longer eligible to
continue her studies at the School of Law, and he described the
procedures by which she could petition for reinstatenent.

On around July 11, 2000, Marlon neet with Bonni Al pert, the
Col l ege's Director of Student Disability Services ("SDS").°
After review ng the nmedical records and docunments Marl on showed
her, Alpert conpleted a formentitled "Faculty Notification of
Student's Accommpdati ons"® which stated that Marlon had "provided
the College with the necessary docunentation and has nmade

requests that are consistent with Section 504 of the

Rehabilitation Act of 1973 and the Anerican's with Disabilities

Marl on al so has stated that in a letter dated June 14,
2000, Marlon's lawering process class professor, Beth Cohen,
recormended Marlon for Law Revi ew and Mot Court.

‘I'n her contracts, |awering process, civil procedure, and
tort classes, Marlon received final grades of 63, A-, 69, and 69,
respectively, which resulted in a overall grade point average of
66.9. The academ c standards for the School of Law state that
"[a] student will be dism ssed for poor scholarship if the
student's cunul ati ve grade point average at the end of the spring
senester of any academ c year is less than 70.0."

°Marl on was referred to Alpert by the National Alliance for
the Mentally 111, which she contacted after |earning about her
final grades.

®There is no date on this formand no indication other than
Marlon's allegations in her Conplaint of when Al pert conpleted
it. Inits Answer, the College admtted that the formwas filled
out but stated that it had insufficient know edge or information
as to when it was filled out.



Act of 1990." It further stated that Marlon anticipated "needi ng
the foll ow ng accommodation(s) in your class: extended tinme on
tests, distraction free environnent." Additionally, the
foll owi ng note was handwitten: "Also, a note-taker in class +

t he use of voice recognition software for exans and papers."”

On around July 12, 2000, Marlon submtted a petition for an
exception to the rules for academic dismssal. In her petition,
she stated that she possessed the required ability to conplete
the study of law, and she al so described "extraordinary
ci rcunst ances” beyond her control to explain why her grade
deficiency was not due to lack of ability or failure to apply
herself to the study of law. As part of these circunstances, she
wr ot e:

| was doing fine until approximately Cctober when
started to have problens with nmy witing hand and arm

One night, | woke with a hot poker like pain running

t hrough ny right shoulder and down nmy armto ny wi st
and hand. It had gotten to the point that | was unable
to nobilize ny arm Finally, | nmade nmy way to the

Famly Health Cinic. Dr. CGeha saw nme and prescribed
anti-inflammtory drugs and suggested corti sone shots.
Nevert hel ess, after taking the nedication, |I choose
[sic] an alternative treatnment with a chiropractor, Dr.
Dean, who used physical therapy and mani pul ati on of the
cervical. On Novenber 10, | petitioned for part-tinme
status. As Dr. Dean recommended, | need to reduce the
stress on the hand and wri st.

Around Novenber, | started to show additional physical
synptons of diarrhea, difficulty-making decisions,
flushes in the face, and difficulty breathing. On
Decenber 8, | presented nyself with the synptons to Dr.
Geha who treated nme for panic attacks by prescribing
Paxi|. Decenber 16 through 20, | took the mdterns. |
received the followi ng grades: 74 in Cvil Procedure,
75 in Torts, and 60 in Contracts. In hindsight, |
shoul d have asked for an acconmodation for ny hand.



| would respectfully request that | continue ny | aw

studies and work with Lawyering Process. |n August, |
wi ||l be receiving the accommodations for my hand and
the Iife events nmentioned above have ended. | am under

a physician's care and responding to the nedication.

If given the opportunity I wll successfully conplete

the first-year required thirty-two credits with the

required cumul ative average of 70.0 or better.’

In a letter dated July 19, 2000, Professor Janmes CGordon
notified Marlon, on behalf of the Academ c Standards and Student
Petitions Comm ttee, that she would be readmtted to the School
of Law. The letter stated that Marlon would have to repeat her
first year courses, with the exception of the Lawyering Process
course, and that she would again be required to achieve a grade
poi nt average of at |east 70.0.

On Septenber 29, 2000, Marlon returned to the Fam |y Care
Medi cal Center, and after testing, Dr. Vijay Patel determ ned
t hat she had sone synptons of carpal tunnel syndrone.® Patel

prescribed anti-inflanmatory nedi cation and al so wote a note

that, under the heading "Remarks," stated: "Patient may use voice

‘I have onmitted internal references to attachments. In the
petition, Marlon al so described other circunstances affecting her
studi es, including having to travel to Nevada to help her son

wi th personal problens and the hospitalization of her husband.

! ' n her answers to defendant's interrogatories, Marlon
stated that she had previously received treatnent from Patel on
June 27, 2000. However, the report fromthe Famly Care Medi cal
Center indicates that the visit was another follow up for anxiety
and depression, and it is not clear fromit whether Patel was the
treating physician. Marlon also indicated in her answers that
she visited Dr. Benjamin Liptzin on July 11, 2000 for treatnent
for depression and panic attacks and that she visited a Dr. Wnn
Carpenter for psychol ogi cal counseling on Septenber 8, 2000. The
record indicates that Marlon had nunerous visits with Carpenter
and Liptzin for the remai nder of 2000 and up through the fall of
2001.



activated recorder during class. She is to avoid consi stent
witing notion." Under the headi ng "Recommendation,"” the note
stated: "Witing breaks every 20 mns."

During the fall senester, the School of Law assigned a
student to provide Marlon with notes, permtted her to use a tape
recorder during classes and a school word processor for exans,
and all owed her fifteen mnutes per hour of rest period for
exans.® Marlon again passed her interimexans,' but she again
di d not achieve the required grade point average after her final
exans. ™' Leavens sent Marlon a letter on June 18, 2001 inforning
her that she was no longer eligible to continue studies in the
School of Law.

On around June 22, 2001, Dr. Mark Elin, an assistant
prof essor of psychiatry at Tufts University School of Medicine,
performed a neuropsychol ogi cal eval uation of Marlon at the

referral of Dr. Benjamin Liptzin (see supra note 8). After

°I't is not clear fromthe record before me when the School
provi ded the note-taker and nade the all owances. According to
Marl on, Al pert issued the notification of accomodations in July,
2000. However, in its statenment of facts, the Coll ege states
that it did so in response to Patel's suggestion, and Marl on does
not dispute that fact. |In a nenorandum from Nancy Sykes,
Assi stant Dean for Law Student Affairs, to Marlon's file, Sykes
noted that she and Marlon agreed as a "plan" that Marlon would
tape cl asses, receive "15 mn. for each hour of exam" and | ook
into using a conmputer for exans.

®“According to a grade report dated January 23, 2001, she
recei ved grades of 83, 78, and 72 in torts, contracts, and civil
procedure, respectively.

“According to a grade report dated June 12, 2001, she
recei ved final grades of 66, 69, and 68 in torts, contracts, and
civil procedure, respectively.



conducting a nunber of cognitive and neuropsychol ogi cal tests,
Elin wote, in part:

The patient has a specific learning disability in
reading, math, and spelling. This is a |ongstanding

| earning disability which has gone unnoticed. The
patient's visual spacial nenory, linguistic |earning
weaknesses, attention/concentration problens, and
probl ens encoding i nformati on together contribute to
her | ongstanding |l earning disability. She did have a
serious accident when she was in the 6th grade, but to
what degree this accounts for her present |evels of
cognitive functioning cannot be determ ned. Follow ng
this accident, the patient reports that she was not
eval uated for any cognitive or academ c deficits.

These findings can account for the patient's
difficulties that she is experiencing in |aw school .
She has been able to conpensate for these deficits over
t he course of her training, however, in |law school this
will be nore difficult because of the high I evel of
integrative and analytic work that is required to do
wel | on | aw school exam nati ons.

After setting forth a nunber of recommendations, Elin concluded:

| believe that Ms. Marlon has significant |earning

di sabilities which she has been struggling to
conpensate for over the years. This has lead to

hei ghtened | evel s of anxiety, frustration, depression,
and | ow self-esteem By identifying these problens,
per haps the school would be in a better position to
acconmodate to her learning situation in a supportive
manner by hel ping her to renedi ate sone of these
deficits in her learning style. She can enpl oy
superior |levels of cognitive functioning in her
capacities to strategi ze nonverbal information. Wthin
this domain, she is able to analyze, integrate,

synt hesi ze, and directly apply these cognitive
strengths in a sophisticated manner.

On July 12, 2001, Marlon again petitioned for an exception
to the rules for academic dismssal. In her petition, she

claimed that she had "disabilities" within the meaning of both

the Rehabilitation Act and the ADA: "I have been di agnosed with



carpal tunnel syndrone and dyslexia, respectively, a physical

i mpai rment and cognitive deficit, both recognized by
Massachusetts as ADA disabilities.” Thus, in addition to her
request to be reinstated, Marlon requested that the School of Law
gi ve her "reasonabl e accommpdations.” |In an addendumto her
petition, Marlon requested a nunber of specific "necessary
accomodations,” including: (1) double tinme and a distraction-
free environnment for exanms, (2) use of a conputer, (3) tests
schedul ed at | east two days apart, and (4) continued use of a

2 She also attached to the addendum Elin's

not e-t aker .’
"Neur opsychol ogi cal Evaluation.”™ By letter dated July 30, 2001,

t he Academ c Standards and Student Petitions Commttee denied
Marlon's petition "because [she] did not satisfy the criteria in
[the] Academ c Standards.”

On Decenber 14, 2001, Marlon brought this action in the
District Court of Massachusetts alleging three counts.
Specifically, she alleges that the Coll ege discrimnated agai nst
her in violation of the ADA and the Rehabilitation Act by failing
to accommopdate her disabilities. She additionally contends that
the College has, in failing to reasonably accommodat e her,
violated the Article 114 of the Massachusetts Constitution and
Mass. Gen. Laws. ch. 93 § 103.

B. Procedural History

2She al so stated that she would "benefit from': papers
rat her than exams, nultiple choice answer exans, counseling in
test-taking skills, voice-activated conmputer, and extra rest
ti mes during exam nations.



This case has taken a rather circuitous route, having been
transferred by ne fromthis [Eastern] division to the Wstern
Division, ultimately to be returned. When the case was
originally filed in Decenmber 2001, it was assigned by random
draw. Marlon i mediately noved to have the case transferred to
the Western Division because the Coll ege was | ocated there and
Marl on by then resided out of state. | granted the notion in
accordance with Local Rule 40.1. The case was then reassigned to
Judge Freedman in the Western Division, and it proceeded through
di scovery and to a notion hearing on the Coll ege's present
sumary judgnent notion. Follow ng Judge Freednman's unfortunate
death after that hearing, and subsequent recusals by the other
judicial officers in the Western Division, the case has been
transferred back to nme for ruling on the pending summary judgnment
notion and such further proceedings as m ght be necessary. In
ruling on the notion for summary judgnment, | have had the benefit
of the transcript of the notion hearing before Judge Freednan.

1. DI SCUSSI ON

A St andard of Review

Summary judgnment is appropriate when "the pleadings,
depositions, answers to interrogatories, and adni ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnment as a matter of law" Fed. R Cv. P
56(c). A fact is "material” if it has the "potential to affect

the outconme of the suit under the applicable law. " Santiago-



Rambs v. Centennial P.R. Wreless Corp., 217 F.3d 46, 52 (1st

Cr. 2000), and a "genuine" issue is one that "may reasonably be

resolved in favor of either party." Cadle Co. v. Hayes, 116 F.3d

957, 960 (1st Gir. 1997).

B. ADA and Rehabilitation Act Cains (Counts | & I1)
Because the standards and definitions of the ADA and the

Rehabilitation Act are, for present purposes, identical, see

Allison v. Dep't. of Corrs., 94 F.3d 494 (8th Cr. 1996); Stone

v. Gty of Mount Vernon, 118 F.3d 92 (2d Cr. 1997), cert.

denied, 522 U S. 1112 (1998), and because the parties rely
primarily on ADA case law, ny analysis is framed in terns of the
ADA but covers both federal clains.
Section 12112 of the ADA states that:
[n]o covered entity shall discrimnate against a
qualified individual with a disability because of the
di sability of such individual in regard to job
application procedures, the hiring, advancenent, or
di scharge of enpl oyees, enpl oyee conpensation, job
training, and other ternms, conditions, and privil eges
of enpl oynent . *®
42 U.S.C. 8§ 12112. The section further states that the term

"di scrimnate" includes

3The anal ogous provision in the Rehabilitation Act
provi des:
No otherwi se qualified individual with a disability in
the United States, as defined in section 705(20) of
this title, shall, solely by reason of her or his
di sability, be excluded fromthe participation in, be
deni ed the benefits of, or be subjected to
di scrim nati on under any programor activity receiving
Federal financial assistance or under any program or
activity conducted by any Executive agency or by the
United States Postal Service.
29 U.S.C. § 794(a).
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not meki ng reasonabl e accommobdations to the known physi cal
or nmental limtations of an otherw se qualified individual
with a disability who is an applicant or enployee, unless
such covered entity can denonstrate that the accommodati on
woul d i npose an undue hardship on the operation of the
busi ness of such covered entity.
42 U . S.C. § 12112(5)(A).
Marl on's argunment and contentions concern primarily whether
t he accommodati ons the School of Law afforded her were sufficient
and hence "reasonable" as required by the ADA and the
Rehabi litation Act.' For instance, she contends that the
accommodati ons provided by the School of Law were not reasonabl e
because the school refused to allow her to use voice-activated
conputer software for her exans. She further argues that the
School of Law did not provide her a note-taker until a nonth into
the fall 2000 senmester and stopped providing notes near the
begi nni ng of the spring 2001 senester; that the notes she
received were insufficiently detail ed; and that she should have
received a rest period rather than nerely extra tinme for her
exans. |In so arguing, however, Marlon noves too quickly past the
threshold i ssue of whether, in the first instance, she has a
"disability" as defined by the ADA and the Rehabilitation Act.
The ADA defines the term"disability" as: (A) a physical or

ment al inpairment that substantially limts one or nore major

“Marl on has at various points hinted at the allegation that
the Coll ege unlawful Iy discrimnated agai nst her on the basis her
disabilities in denying her second petition for an exception to
t he Academ c Standards. However, Marlon alleged in her conplaint
only that the College discrimnated against her by failing to
provi de her with reasonabl e accommbdati ons, and she has not
directly raised clains of discrimnation on any other basis.
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life activities; (B) a record of such inpairnent; or (C being
regarded as having such an inpairment. 42 U.S.C. 8§ 12102(2).
Wil e Marlon contends that she is di sabl ed because her
i mpai rments substantially limt several of her major life
activities and, alternatively, because the College regarded her
as having such inpairnents, she has not adduced sufficient
evidence to create a genuine issue of material fact as to either
line of argunment. Thus, | find that as a matter of |aw she is
not di sabl ed under either the ADA or the Rehabilitation Act. As
a consequence, | do not reach the question of whether the Coll ege
failed to provide reasonabl e accommobdati ons.

(1) Substantially Limted in a Major Life Activity

Marl on has identified four inpairnments fromwhich she
suffers: (1) a specific learning disability, (2) major
depression, (3) panic attacks, and (4) carpal tunnel syndrone
("CTS"). Marlon contends that these four inpairnments
substantially limt her in the magjor life activities of working
and | earning. ™

Whet her a condition is an inpairnment that substantially
l[imts one or nore of an individual's major life activities is

determined in a three-step analysis. Lebron-Torres v. Whitehal

I'n her answers to interrogatories, Marlon identified a
nunber of additional major life activities affected by her

impairnments: "learning, witing, typing, reading, thinking,
concentrating, interacting with others, performng tasks,
studying, and alternatively, working." 1In her opposition to

summary judgnent, she focuses her attention on working and
| earning, and | accordingly do the sane.
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Labs., 251 F.3d 236, 239 (1st Cir. 2001). The first step of the
anal ysi s concerns whether the inpairnents identified by Mrlon
constitute "physical or nmental inpairnment[s]" as defined by the
ADA. 1d. The second step concerns whether the life activities
that Marlon clains are affected by the inpairnents--working and
| earni ng--constitute major life activities under the ADA. 1d.
The final step ties the first two steps together in a

determ nation of whether the inpairnments substantially limt the
major life activities. 1d.

Drawing all inferences in her favor, Marlon satisfies the
first two prongs of this analysis for sumary judgnent purposes.
According to the EEOC regul ations,'® a "physical or nental
i mpai rment"” means:

(1) Any physiol ogical disorder, or condition, cosnetic

di sfigurenment, or anatom cal |oss affecting one or
nore of the foll ow ng body systens: neurol ogical,
nmuscul oskel etal, special sense organs, respiratory
(i ncludi ng speech organs), cardiovascul ar,
reproductive, digestive, genito-urinary, hem c and
| ynphatic, skin, and endocrine; or

(2) Any nental or psychol ogical disorder, such as

mental retardation, organic brain syndrone,
enotional or nental illness, and specific |earning
disabilities.

29 CF.R 8 1630.2(h). The inpairnents Marlon alleges to have--a

specific learning disability, major depression, panic attacks,

What | evel of deference to afford the EECC regul ations
remai ns uncl ear. See Toyota Mdtor Mg., Kentucky, Inc. v.
Wllians, 534 U. S. 184, 194 (2002). However, the First Crcuit
has relied on the regulations in conducting the first two prongs
of the analysis, see Lebron-Torres, 251 F.3d at 240, and given
the reliance of both parties on the regulations, | see no reason
not to do the sane.
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and CTS-—fit fairly within these definitions. Moreover,
according to the EECC regul ations, "major life activities" are
"functions such as caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working." 29 CF.R 8 1630.2(i). However, to survive sunmary
j udgment, Marlon must denonstrate that her alleged inpairnents
substantially Iimt her in the major life activities of working
or learning; otherwise her claimfails in the third step of the

anal ysis. See Lebron-Torres, 251 F.3d at 240.

Wil e Marlon argued in her opposition brief that her CTS
constituted a physical disability under the ADA and
Rehabilitation Act, she apparently has abandoned the argunent
that it is such by virtue of substantially limting a major life
activity. At the summary judgnent notion hearing before Judge
Freedman, Marlon's counsel was asked to cite "any preceden|[ts]
showi ng carpal tunnel syndrone to be a disability under the ADA
or the Rehabilitation Act." Marlon's counsel responded:

[Qur case is not carpal tunnel syndrone. | don't have a

case to cite for that. Carpal tunnel syndrone nmay be a

disability if it substantially inpairs. W don't believe

that was the problem here.

We believe that the problemhere [is that] the school itself

: admts that she is disabled and entitled to several

accommodat i ons whi ch they never gave her.

Thus, Marlon apparently argues that her CTS constitutes a
di sability under 8§ 12102(2) of the ADA only insofar as the
Col | ege regarded her as having the inpairnment. | consider that

argunment in a separate section bel ow
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Aside from CTS, the only potential inpairnments that could
substantially inpair her in the mgjor life activity of working
are her alleged depression, panic attacks, and | earning
disability. Consequently, | consider in turn whether these
i mpai rments substantially limted Marlon either in working or in
| ear ni ng.

(a) Wrking — The First Grcuit has recognized working as a

potential major life activity under the ADA. Gel abert-Ladenhei m

V. Am Airlines, Inc., 252 F.3d 54, 58 (1st Cr. 2001); Lebron-

Torres, 251 F.3d at 240. However, because there is "sone
conceptual difficulty in defining ‘mgjor life activities' to

i nclude work," Celabert-Ladenheim 252 at 58 (quoting Sutton v.

United Air Lines, Inc., 527 U.S. 471, 492 (1999)), an ADA

plaintiff claimng that her inpairnment substantially limts the
major life activity of working "assunes a nore fact-specific

burden of proof," Gelabert-Ladenheim 252 at 58 (quoting Quint

v. A E Staley Mg. Co., 172 F.3d 1, 11 (1st G r. 1999)), which
stens froman "individualized inquiry" mandated by the ADA
Sutton, 527 U S. at 483. For the purposes of summary judgnent,
this burden requires that the plaintiff offer evidence from which
a reasonable jury could find that she is "significantly
restricted in her ability to performa class of jobs or a broad

range of jobs in various classes.” Lebron-Torres, 251 F.3d at

240; Sutton, 527 U.S. at 492 ("If jobs utilizing an individual's
skills (but perhaps not his or her unique talents) are avail abl e,

one is not precluded froma substantial class of jobs.

15



Simlarly, if a host of different types of jobs are avail abl e,
one is not precluded froma broad range of jobs.").

A plaintiff's show ng nust be nade at two separate |evels:
The first | evel focuses on the characteristics of the
plaintiff—including education |evel, training, job skills,

expertise, and knowl edge. Cel abert-Ladenheim 252 F.3d at 59.

The ultimate question at this level is what plaintiff's past

and/ or present work experience indicates about her current skills
and abilities in the workplace, as conpared with the "average
person having conparable training, skills and abilities.” 29

CFR 8 1630.2(j)(3)(i); Celabert-Ladenheim 252 F.3d at 60.

The second | evel concerns the relevant job market, in |light of
the plaintiff's particular individualized characteristics. 1d.
Marl on has not introduced any evidence specifying the kinds
of jobs that her inpairnents prevented her fromperformng. The
burden of proof on an ADA plaintiff as to the nunber and types of
j obs she can or cannot performin the relevant | abor market is
"not onerous,"” id. at 62, and can be net using, for exanple,
evi dence from a vocational expert or publicly avail abl e-I|abor
mar ket statistics. [d. at 60-61
Here, however, Marlon does little nore than offer conclusory
statenments that her inpairnents substantially limted her ability
to work. She has not produced any evidence that her inpairnents
hi ndered her ability to performeither a class of jobs or a broad
range of jobs in various classes, and both her pre- and post-I|aw

school work history belie the inference that they do so. See
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Sheehan v. Gty of doucester, 321 F.3d 21, 25 (1st Gr. 2003)

("[1]t is enough to note that [plaintiff] continued to work for
24-32 hours per week as a security guard for us to determ ne that
[ hi s] physical inmpairnment sinply did not preclude himfroma
substantial class of jobs."); Gelabert-Ladenheim 252 F.3d at 61

(plaintiff's post-inpairment work history was "at odds with her
conclusory claimthat she [was] substantially limted in her

ability to work"); Lebron-Torres, 251 F.3d at 241 (noting that

plaintiff continued to work after her nedical |eave).

Bef ore begi nning | aw school, Marlon worked for fifteen years
as a paralegal for at |least eight different law firns of varying
sizes and worked in, fromher own description, "a nunber of
conplicated |legal fields, including conplex litigation and
medi cal mal practice.” Since |eaving | aw school, Mrlon has
continued to work full time as a paral egal .’

Drawing all inferences in favor of Marlon, her inpairnments
were the root cause of her academ c i nadequacies in | aw school

and have limted her potential ability to work as a | awyer.

I note that at her present job, she clains to receive a

nunber of acconmodations such as voice activated software, a
wist rest for her keyboard, and a distraction-free work
environnment. @Gven that in her present work she receives the
very accomrodati ons she clains she shoul d have received fromthe
Coll ege, | note the conceptual difficulty in using the fact that
Marl on presently works agai nst her in determ ning whether she is
disabled in the first instance. However, under Sutton,
corrective or mtigating factors are to be considered in

eval uati ng whet her an individual is disabled. 527 U S. at 488-
89. Perhaps nore inportantly, Marlon has adduced no evi dence
that she could not work as a paral egal w thout the accommobdati ons
she presently receives.
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However, "[t]he inability to performa single, particular job"
does not constitute the required substantial limtation,

Gel abert -Ladenheim 252 F.3d at 60 (quoting 29 C.F.R 8

1630.2(j)(3)(i)), and noreover, she has not offered any evidence
that her inpairnents restrict her fromobtaining a | egal degree
at a different |aw school .

In short, Marlon has not shown how the restrictions imposed
by her impairment substantially limit her ability to work in the
area she lives given her education, training, skills, abilities,
and employment history. Accordingly, I find that she has not
sufficiently demonstrated that she is substantially limited in
the major life activity of working.

(b) Learning — Marlon has simlarly failed to tie her
inmpairments to an inability to learn. Wile Elin's

neur opsychol ogi cal eval uati on®® docunents a "specific |earning

®] note that even by Marlon's adnission, the College did

not have notice of Marlon's learning disability before it
received Elin's evaluation with Marlon's second petition. To be
I iabl e under the ADA and Rehabilitation Act, the school nust have
known or been reasonably expected to have known that Marlon was
di sabl ed. See Wnne v. Tufts Univ. Sch. of Med., 976 F.2d 791,
795 (1st Cr. 1992) (Rehabilitation Act), cert. denied, 507 U S.
1030 (1993). WMarlon contends that in her neeting with Al pert,
she turned over nedical records which put the College on notice
of her CTS and psychol ogi cal problens. She further argues that,
following her neeting with Al pert, the College should have
initiated the informal, interactive process required by the ADA
whi ch woul d have reveal ed that Marlon has a specific |earning
disability. Apart frombeing highly specul ative, Marlon's
argunent misconstrues the idea behind the interactive process.
While the EEOC regulations state that it may be necessary "for
the covered entity to initiate an informal, interactive process
with the qualified individual with a disability in need of the
accommodation," 29 C.F.R. 8 1630.2(0) (3); see also Taylor v.
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disability in reading, math, and spelling,” Marlon cannot rely
solely on evidence of a medical diagnosis of her impairments to

show she is disabled. Toyota Motor Mfg., Kentucky, Inc. v.

Williams, 534 U.S. 184, 198 (2002). Rather, the ADA requires
those "claiming the Act's protection . . . to prove a disability

by offering evidence that the extent of the limitation [caused by

their impairment] in terms of their own experience . . . is
substantial." Id. (quoting Albertson's, Inc. v. Kirkingburg, 527
U.S. 555, 567 (1999)). That the ADA defines disability "with

respect to an individual" makes clear that Congress intended the
existence of a disability to be determined in such a case-by-case
manner. Toyota, 534 U.S. at 198.

In his evaluation, Elin notes that Marlon's learning
disability is "longstanding" and that Marlon has "been struggling
to compensate for [the learning disability] over the years."
Before Marlon began law school, she had been successful in both
her academic and professional careers. She received a B.S. from

Arizona State University in criminal justice and worked as a

Phoenixville Sch. Dist., 174 F.3d 142, 157 (3d Cir. 1999), the
point of undergoing such a process would be to determine
appropriate accommodations for a known disability, not to
identify undiscovered disabilities. Thus, I find that Marlon's
requests for accommodations for CTS did not put the College on
notice of her learning disability, and therefore, even if she
could demonstrate that her learning disability substantially
limited a major life activity (as set forth below I find she has
not), the learning disability could not properly serve as the
basis for her ADA or Rehabilitation Act claims.
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paral egal for a nunber of firns in a variety of fields. She has
not produced any evidence that her |earning disability hindered
her performance before she began | aw school, and in fact, she
clainms that the learning disability primarily affected only one
aspect of her |aw school performance: her ability to take the
| ong exam nations. At the notion hearing, Mrlon's counsel
stated: "her difficulty was not in her legal skills, since she
was recommended for |law review, was not in her taking of short
exanms, since she succeeded in the mdterns; but was in taking
t hese long final exam nations, which is characteristic of
sonmebody with a specific learning disability.” Simlarly, in her
opposition brief, Marlon states that her inpairnents "prevented
her from denonstrating her true capacity for |egal reasoning
during four hour witten exanms." A show ng that her | earning
disability may have inpaired her ability to achieve a score
reflective of her ability on the final exans is nuch too narrow
to neet the burden of denobnstrating a substantially limtation in
the major life activity of |earning.

Marl on has not produced any evidence that her other alleged
i mpai rments, the depression, panic attacks, and CTS, |imt—-nuch
| ess substantially so-—her ability to learn. Wile | mght be
able to infer fromthe evidence that the inpairnents affect her
ability to learn to sonme degree, that is not enough to satisfy
Marl on's burden under the ADA. Thus, | find that Marlon's
i mpai rments do not substantially [imt her in the major life

activity of |earning.
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(2) Regarded as Having an | npairnment

Marlon's central argunment that she is a disabled individual
under the ADA stens from what she describes as the College's
adm ssion to that effect and "prima facie evidence of the need
for . . . accommodations.”™ Specifically, she points to the
"Faculty Notification of Student's Accommodations” letter from
Bonni Al pert, director of the College's Student Disabilities
Services, to Mary Van Houten of the School of Law. The letter
st at es:

D anne Marlon, a student enrolled in |aw school, has

requested that we informyou of her disability and of the

antici pated need for accommodation(s) in this class.

This student has provided the College with necessary

docunent ati on and has nmade requests that are consistent with

Section 504 of the Rehabilitation Act of 1973 and the

American's with Disabilities Act of 1990.

Under subsection C of § 12102(2), an individual who is
"regarded as having" a disability is disabled under the ADA. 42
US C 8§ 12102(2)(C. However, to fall within subsection C, one
cannot nerely be regarded as having any inpairnment; rather, one
nmust be regarded as having an inpairnent that constitutes a
di sability under subsection A--nanely, "a physical or nental
i mpai rment that substantially limts one or nore of the major
life activities of such individual." 42 U S.C 8§ 12102(2)(A).
In other words, for an ADA plaintiff to be disabled under
subsection C, the defendant "nust believe either that one has a

substantially limting inpairnment that one does not have or that

one has a substantially limting inpairment when, in fact, the
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inmpairment is not so limting." Sutton, 527 U.S. at 466-67.

Here, while the letter recognizes Marlon's need for
accommodations, it is a formletter that does not indicate that
Al pert made any determ nation of whether Marlon had any
i mpai rments that substantially limted a major life activity.
Al pert testified in her deposition that she did not nmake an
i ndependent assessnent of a student's disability at all, but
rather spoke with the student and reviewed the docunentation the
student gave her--for exanple, nedical or psychiatric records-—-to
determ ne whether the student would be at a di sadvantage w t hout
t he requested accommodations. Thus, at nost, the letter
denonstrates that the Coll ege recogni zed Marlon's inpairnents and
her need for accommpdations. It does not indicate that the
Col | ege regarded Marlon as having any inpairnment substanti al
enough to constitute a disability under the ADA

The mere fact that an ADA defendant nakes an accommodati on
is not evidence that it regarded plaintiff as having a

disability. Mhon v. Cowell, 295 F.3d 585, 592 (6th Gr. 2002)

(in follow ng specific recommendations of plaintiff's treating
physician by altering plaintiff's work requirenents to take into
account his injury, defendant was not regarding himas disabled);

Thornton v. Mcd atchy Newspapers, Inc., 261 F.3d 789, 798 (9th

Cir. 2001) ("[When an enpl oyer takes steps to acconmpdate an
enpl oyee's restrictions, it is not thereby conceding that the
enpl oyee is disabled under the ADA or that it regards the

enpl oyee as disabled."), clarified by 292 F.3d 789 (2001); Plant
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v. Mrton Int'l, Inc., 212 F.3d 929, 938 (6th G r. 2000)

("[Plaintiff] cannot show that [the "regarded as" provision]
applies to himnerely by pointing to that portion of the record
in which his supervisor admtted that he was aware of
[plaintiff]'s nedical restrictions and nodified [his]
responsibilities based on them"”). As the Ninth Grcuit noted, a
"contrary rule would di scourage the am cable resol ution of

numer ous enpl oynment di sputes and needl essly force parties into
expensive and tinme-consumng litigation.” Thornton, 261 F.3d at
798.

Marl on has offered no evidence to show that Al pert, in
filling out the form was doing anything nore than reconmendi ng
to the School of Law that it grant Marlon's request for
accommodations. Nothing in the record leads ne to infer that the
formAl pert filled out was indication that Al pert or the Coll ege
regarded Marlon as having an inpairnment that substantially
[imted any of her magjor |life activities. Accordingly, I find
that Marlon is not a disabled individual under subsection C of 8§
12102(2) .

C. State Law Caim (Count I11)

Marlon's ancillary state |law clains arise pursuant to the
Massachusetts Equal Rights Act, Mass. Gen. Laws ch. 93 § 103, and
Article 114 of the Amendnent to the Massachusetts Constitution.

M A. Const. anend. art. CXIV. She alleges, mrroring her
all egations in her federal |aw clainms, that the Coll ege

di scrim nated against her by failing to reasonably accommodat e
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her disabilities.

Title XV of the Equal Rights Act states that "[a]ny person
wi thin the commonweal th, regardl ess of handi cap or age as defined
in chapter [151B], shall, with reasonabl e accommobdati on have the
sanme rights as other persons . . ., including, but not limted
to, the rights secured under Article CXIV of the Anendnents of
the Constitution.” Mss. Gen. Laws ch. 93 8§ 103(a).

Accordingly, Marlon's 8 103 cl ai ns enconpasses her

°® and the definition of

constitutionally-based state law claim*
"handi cap” for the purpose the forner claimis Mass. Gen. Laws
ch. 151B, the Massachusetts antidiscrimnation statute.

Chapter 151B's definition of "handicap"” is virtually
identical to the definition of "disability"” in the ADA and the
Rehabilitation Act. Under chapter 151B, "the term handi cap neans
(a) a physical or nental inpairnment which substantially limts

one or nore major life activities of a person; (b) record of

havi ng such inpairnent; or (c) being regarded as having such

YArticle 114 states: "No ot herw se qualified handi capped
i ndi vidual shall, solely by reason of his handi cap, be excl uded
fromthe participation in, denied the benefits of, or be subject
to discrimnation under any programor activity within the
commonweal th.” The Suprene Judicial Court of Massachusetts has
held that "[i]f a violation of art. 114 rights can be redressed
within the anbit of an existing statute, such as the State C vil
Rights Act, there is a well-worn procedural path to relief for
such a violation." Layne v. Superintendent, Mass. Corr. Inst.,
Cedar Junction, 406 Mass. 156, 159 (1989); see also Tate v. Dep't
of Mental Health, 419 Mass 356 (1995) (Article 114 claimbarred
because a clai munder Mass. Gen. Laws ch. 151B provi ded adequate
relief to redress handicap discrimnation in enploynent). Thus,
Marl on cannot separately bring both an Article 114 claimand a §
103 claim

24



impairnment." WMass. Gen. Laws ch. 151B § 1(17). Furthernore, the
Massachusetts Supreme Judicial Court has adopted the sane three-
step anal ysis used by the First Crcuit, see supra section

I1.B.1, to determ ne whether an inpairnment substantially limts a

major life activity. Cty of New Bedford v. Mass. Conm n Agai nst
Di scrimnation, No. SJC 08885, 2003 W. 22838789, at *6 (Mass.

Dec. 2, 2003). In Gty of New Bedford, the Suprene Judicia

Court al so adopted the federal standard that applies specifically
to the major life activity of working: "[a]n inpairmnment
substantially limts an individual's ability to work if it
prevents or significantly restricts the individual from
performng a class of jobs or a broad range of jobs in various
classes." 1d. at *7 (enphasis in original).?

G ven these parallels between the ADA and the Rehabilitation
Act, on the one hand, and § 103 and chapter 151B, on the other,
Marlon's state law clains are subject to the sanme disposition as
her federal clains. For the sane reasons, outlined in detai
above, that Marlon has not sufficiently denonstrated she has a
"disability" for the purposes of her federal |aw clains, she has

not sufficiently shown that she has a "handi cap" as defined by

®Similarly, the court held that "[a]n enpl oyee is ‘regarded
as' having a ‘substantial limtation' on the major life activity
of 'working'" only if his perceived inpairnment precludes himfrom
performng a class of jobs." Gty of New Bedford, 2003 W
22838789, at *6. Massachusetts courts have not had occasion to
anal yze specifically the standard that applies to the major life
activity of learning, but there is no reason for concluding that
they will approach it differently than | have in Section

I1.B.(1)(b), supra.
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chapter 151B. | therefore find that her state law clains in

Count 11l fail as a matter of |law and accordingly dism ss them
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[11. CONCLUSI ON

For the reasons set forth nore fully above, defendant's

notion for summary judgnent is GRANTED as to all counts.

/' s/ Douglas P. Wodl ock

DOUGLAS P. WOODLOCK
UNI TED STATES DI STRI CT JUDGE
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