United States Court of Appeals
Fifth Circuit

FILED

N THE UNI TED STATES COURT OF APPEALS December 28, 2006

FOR THE FI FTH CI RCU T

Charles R. Fulbruge llI
No. 05-10716 Clerk

KAN PLASAI ,
Pl ai ntiffs-Appel | ant

ver sus

NORMAN Y. M NETA, SECRETARY, DEPARTMENT OF
TRANSPORTATI ON; M CHAEL C. M LLS; THOVAS E. STUCKEY; JAY
LAFLAIR;, PETER J KERWN; In their individual and
pr of essi onal capaciti es,

Def endant s- Appel | ees

Appeal fromthe United States District Court for
the Northern District of Texas, Dallas Division

3: 04-CVv-1477

Bef ore GARWOOD, DENNI'S, and ONEN, Circuit Judges.
PER CURI AM *

Kan Pl asai appeals fromthe sunmary judgnent in
favor of the defendants on her Bivens claimand her
state law claimfor intentional infliction of enotional

distress. W affirm

1 Pursuant to 5th Cir. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.
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l.
Kan Pl asai worked for the Federal Aviation
Adm nistration (“FAA’) as a conputer security

specialist, responsible for, inter alia, admnistering

t he network, upgradi ng equi pnent, and ensuring system
conformty. In early 2003, Plasai suspected that Melissa
Kerwi n, a receptionist, had been using her work conputer
to access personal email and online chat roons. Melissa
Kerwn is the daughter of Peter Kerwin, an FAA
adm nistrator in the agency’'s Fort Wirth regi onal
office. Plasai did not report her suspicions, but rather
copied emails from Melissa s conputer and took them hone
to her husband, a self-enployed contractor. Her husband
then notified Peter Kerwin of the unauthorized use via
emai|l. Peter Kerwn forwarded the email to his division
manager, who began a formal investigation into both
Mel i ssa Kerwin's and Kan Plasai’s actions.?

During the investigation, the FAA confiscated and

retai ned Plasai’s work conputers for four weeks. As a

2 The FAA Standards of Conduct prohibit enployees from
“[d]ivulg[ing] any official information obtained through or in
connection with their CGovernnent enploynent to any unauthorized
person. FAA HRPM § 4.1.4(a). Plasai was investigated for breaching
t hat standard.



result, she had to work overtine to neet federal
sof tware depl oynent deadlines. While still under
I nvestigation, Plasai found that two ot her FAA enpl oyees
had reconfigured their conputers in violation of agency
policy. When she reported those findings to M chael
MIls, her supervisor, she was accused of “snoopi ng
around;” Plasai cites this accusation as further
evidence of humliating, discrimnatory conduct neant to
“drive her fromher job.” Shortly after this second
I nci dent, Plasai’s husband confronted one of the two
enpl oyees. Pl asai was placed on adm nistrative | eave,
w t hout a hearing nor any other opportunity to chall enge
her suspensi on.

Pl asai exhausted her adm nistrative renedi es and
then brought suit in federal district court claimng
di scrim nation based on race and national origin under

Title VII (42 U.S. C._ 8 2000e-16, et seq.) against Norman

M neta, Secretary of Transportation. In a separate
conpl aint, she sued Norman Y. Mneta; Mchael C MIlIs,
her i mmedi ate supervisor; Thomas E. Stuckey, and Peter

J. Kerwin, both FAA adm nistrators in the Fort Wrth



regional office; and Jay LaFlair, an FAA investigator.

She alleged a civil rights violation under Bivens v. Six

Unknown Agents of the Federal Bureau of Narcotics, 403

U.S. 388 (1971); and negligence and intenti onal

infliction of enotional distress under Texas state | aw.
The parties to both conplaints waived their right to
proceed before a district court judge and agreed to

trial before a magistrate judge pursuant to 28 U . S.C._§

636(c).® Shortly thereafter, the two cases were
consolidated into the present suit.

Def endants noved to dismss plaintiff’s Bivens and
state law clains.* The magi strate judge decided that all
clainms but the Title VIl clains were preenpted by the

Cvil Service Reform Act (“CSRA”), Pub.L.No. 95-454, 92

Stat. 1111 (1978). The nmgi strate judge held, in the

alternative, that plaintiff failed to establish the

3 “Under 28 U.S.C. 8 636(c)(1), a district court, with the
voluntary consent of the parties, may authorize a magistrate
[judge] to conduct proceedings and enter final judgnent in a case;
such judgnent is then appealable to the circuit court directly.”
Trufant v. Autocon, Inc., 729 F.2d 308, 309 (5th Gr. 1984).

4 Al though defendants submtted a “nmotion to dismss”, the
magi strate judge treated it as a notion for sumary judgnent
because the notion relied on matters outside the pleadings for
support.
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violation of a federally protected right sufficient to
sustain a Bivens claim Accordingly, the nagistrate
judge granted the notion to dism ss the Bivens and state
| aw clains. Plasai tinely appeal ed the nmagi strate
judge’s dism ssal of the Bivens claimand her claim
under state law for intentional infliction of enotional
di stress.> Because we agree that Plasai has not
established the violation of a federally protected
right, and that the magistrate judge correctly

determ ned that the CSRA preenpts her state |l aw claim
for intentional infliction of enotional distress, we

affirmthe dism ssal.

1.
We review the magi strate judge’s sunmary judgnment

ruling de novo. See Lockette v. Greyhound Lines, Inc.,

817 F.2d 1182, 1185 (5th GCr. 1987) (“[T]his court

applies the sane standard of reviewto the findings and
concl usions of the nmagistrate that we would apply to a

decision of the district court.”) and Hanks v.

> Plasai does not challenge the dismissal of her state |aw
negl i gence cl ai ns.
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Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997

(5th Gr. 1992) (“This court reviews the grant of

sunmary judgnent notion de novo, using the sanme criteria
used by the district court in the first instance.”).
Summary judgnent is appropriate where the record shows
“that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a

matter of law." FeED. R CvVv. P. 56(c): Celotex Corp. V.

Catrett, 477 U.S. 317, 322 (1986). Facts and i nferences

reasonably drawn fromthose facts should be taken in the
| i ght nost favorable to the non-noving party. Eastmn

Kodak Co. v. I mge Technical Services, Inc., 504 U.S.

451, 456 (1992): Huckabay v. More, 142 F.3d 233, 238

(5th Gr. 1998). Were the non-noving party fails to

establish "the existence of an el enent essential to that
party's case, and on which that party wll bear the
burden of proof at trial," no genuine issue of materi al

fact can exist. Celotex, 477 U.S. at 322-3.

On appeal, Plasai asserts three points of error: 1)



that the district court incorrectly determ ned that her
Bivens claimfailed to allege the violation of a
federally protected right; 2) that the district court

I ncorrectly determ ned that her Bivens cl ai mwas
preenpted by the CSRA; and 3) that the district court

i ncorrectly determ ned that her state |law claimfor

i ntentional infliction of enotional distress is

preenpted by the CSRA

A. Plasai’s Bivens claimdoes not assert a violation of

a federally protected right.

Pl asai clains that the governnent’s search and
sei zure of her work conputer constituted a civil rights

vi ol ati on under Bivens v. Six Unknown Agents of the

Federal Bureau of Narcotics, 403 U.S. 388 (1971). On

appeal, she argues that the governnent interfered with
her constitutional right to prevent the “possible
crimnal and subversive activity of Ms. Kerwin in using
her FAA wor kpl ace conputer to nmake a threat against the
life of the President.” The magi strate judge held that

to the extent that Plasai clained that her Bivens claim



was founded on her right to report and provi de evi dence
of suspected crimnal activity, no such right exists
under the Constitution. On appeal, Plasai enphasizes
that she is not chall enging the nonenforcenent of a
crimnal statute, but rather challenging a violation of
her right - and duty, under the FAA Standards of Conduct
- to prevent crimnal activity. She clains, wthout

anal ysis or explanation, that her “affirmative

obl i gation under the FAA Standards of Conduct to report
suspected illegal or crimnal activity” gives her
standing to challenge a search and sei zure that
prevented her from conplying with those obligations.

We need not deci de today whether such a right
actually exists. Assum ng, arguendo, that Plasai has
asserted a protected right, Plasai’s Bivens claimstill
fails. To review. Plasai discovered that Mlissa Kerw n
was using her work conputer to access personal enmail and
online chat roons, and that in those online chat roons
Mel i ssa posted entries critical of President Bush and
contai ni ng other vul gar and i nappropri ate | anguage. Her

characterization of events m sstates their actual



sequence: in fact, Plasai first observed Mlissa
Kerwn's alleged violation. Then, rather than reporting
the suspected violation to her supervisor, Plasai took
the informati on honme to her husband. In turn, her
husband contacted Peter Kerwin and infornmed himof the
violation. At that point, the FAA began its

I nvestigation, which resulted in the seizure of her work
conput er.

Even if the right she asserts (prevention of
crimnal activity) is federally protected, Plasai has
not shown that she was attenpting to prevent crimna
activity in a situation where, in fact, the all eged
crimnal activity had already occurred. Nor has she
shown that the post hoc seizure of her conputer
prevented her from exercising her “right” and obligation
to prevent a violation by reporting it. M. Plasai
rightly notes that her duties under the FAA Standards of
Conduct require her to report msuse of conputing
resources, as well as suspected illegal or crimnal
activity. The FAA Standards of Conduct, however, al so

forbid Ms. Plasai fromdivulging official information



obtai ned in connection with her enploynent to any
unaut hori zed person. Plasai took the information she had
conpi |l ed agai nst Melissa hone and di scussed t hat
i nformation with her husband. She has not clainmed that
such behavior - which precipitated the seizure, since it
was itself a violation of FAA policy - was necessary to
fulfilling her alleged duty to prevent crim nal
activity. Furthernore, Plasai has not shown that the
agency’s seizure violated her hypothesized right to
prevent crimnal activity. In fact, the events giving
rise to the FAA' s investigation of Plasai also resulted
I n an investigation against Melissa Kerwn for the very
abuse of conputing resources that Plasai had identified.
Accordingly, we hold that Plasai’s Bivens claim
fails to assert a violation of a federally protected
right and affirmthe district court’s grant of sunmary
judgnent on that claim Because we conclude that the
Bivens claimis not viable in any event, we need not
address Plasai’'s argunent that her Bivens claimis not

precl uded by the CSRA.
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B. Plasai’s state law claimis precluded by the CSRA.

The magi strate judge held that the CSRA preenpted
Plasai’s state law claimof intentional infliction of
enoti onal distress, brought under the Federal Tort

Clains Act (“FTCA"), 28 U.S.C. 8§ 2671 et seq.,® was

preenpted by the Cvil Service Reform Act and the

renedies it affords her. See Pub.L. No. 95-454, 92 Stat.

1111 (1978). The CSRA provides “an integrated schenme of

adm ni strative and judicial review, designed to bal ance
the legitimate interests of the various categories of
federal enployees with the needs of sound and efficient

adm nistration.” Rollins v. Marsh, 937 F.2d 134, 137

(5th Gr. 1991). The Suprene Court has described this

panoply of defenses as an “el aborate renedi al systent
and declined to permt additional renedies. Bush v.

Lucas, 462 U.S. 367, 368 (1983): see also id. at n.30

¢ To the extent that Plasai is pursuing a tort claim
agai nst the individuals involved, the FTCA nakes clear
that it is the exclusive renmedy for conpensation for
tortious acts by a federal enployee acting in the scope
of his enploynent. 28 U S. C. 8§ 2679. At no point does
Pl asai argue that the individual defendants were acting
outside of the scope of enploynent.
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(di scussing the sections of the CSRA providing
protection).

Pl asai asserts that the magistrate judge' s ruling is
I ncorrect because she is not directly covered by the

CSRA, but rather falls under the FAA s Personnel

Managenent System (“FAA PMS'). 49 U.S.C. 8§ 40122(q).

Wiile the FAA PMS explicitly states that as a general
rule, the provisions of the CSRA do not apply, it then
makes specific exceptions that render certain CSRA
provi sions applicable to FAA enpl oyees. [d. §

40122(9)(2). Included anong those exceptions are the

protections agai nst “prohi bited personnel actions”

contained in the CSRA at 5 U.S.C. 8§ 2302(b), along wth

the related investigative and enforcenent provisions

contained in Chapter 12 of Title 5. See 49 U S.C §

40122(ag)(2)(A). For these reasons, we hold that the CSRA

does apply in this case, by virtue of its specific
I ncorporation into the FAA PMS.

Al t hough the magistrate judge did not explicitly
note the connection between the CSRA and the FAA PMS, we

conclude that his analysis was correct inits result. He
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first considered whether the agency’ s action constituted
a “prohi bited personnel action” under the CSRA; hol ding
that it did so, he then held that the CSRA preenpts such
clainms. A recent Suprene Court decision indicates

approval of his nethodology. Wiitnman v. Dep’'t of

Transp., --- U.S. ----_ 126 S.C. 2014, 2014 (June 05,

2006) (noting that the FAA PMS specifically incorporates
particul ar provisions of the CSRA, and that the
appropriate course of action is to determ ne where and
whet her the clains fit within that statutory schene).
Furthernore, we agree with his conclusions. The
magi strate judge held that the FAA's seizure of Plasai’s
wor k conputer constituted a “personnel action” for the
pur poses of the CSRA because the seizure was tied to her
all eged violation of the FAA' s Standards of Conduct for
Its enpl oyees. His holding conports with this circuit’s
precedent: we have found that conduct constituted a
personnel action where “[a]ll the actions taken by the
def endants were related to status as federal

enpl oyees[.]” Rollins, 937 F.2d at 138 (where actions

I ncl uded tenporary suspension and | oss of security
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clearance). The sane is true in this case: defendants
sei zed only Plasai’s work conputer, fromher office, in
I nvestigating an alleged violation. Since the seizure
falls wwthin the types of personnel actions covered by
the CSRA as adopted by the FAA PMS, the magi strate
correctly concluded that the CSRA preenpts Plasai’s
state law claim W have held that such “‘conprehensive
and excl usive procedures for settling work-rel ated
controversies between federal civil-service enpl oyees
and the federal governnent’” necessarily preenpt FTCA

clainms. Rollins, 937 F.2d at 139 (quoting Rivera v.

United States, 924 F.2d 948, 951 (9th Gr. 1991)). “‘To

permt FTCA clains to supplant the CSRA s renedi al

schene certainly would defeat that purpose.’” Rollins

937 F.2d at 139 (quoting Rivera v. United States, 924

F.2d 948, 951 (9th Gr. 1991)); see also Gishamyv.

United States, 103 F.3d 24, 26 (5th Cr. 1997); Bell .

Laborde, 2006 W 2930169 at *1 (5th Gr., Gct 13, 2006).

We therefore affirmthe magi strate judge’'s

determ nati on.
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CONCLUSI ON
We conclude that the nmagi strate judge correctly
held that Plasai failed to state a viable Bivens claim
and that her state lawtort claimis preenpted by the
CSRA. For these reasons, the judgnent of the nmagistrate

j udge i s AFFI RVED.
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