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MVEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

Magneti c resonance imaging (“MRI”) allows doctors to peer
inside a patient’s body and di agnose nal adies invisible to x-rays
and standard exam nation. |In Rhode Island, the only conpanies
currently licensed to provide those services are Geater
Providence MRI Limted Partnership (“plaintiff”) and Rhode Isl and
Magneti c Resonance | maging Network, Inc. (“RIMRN").

Plaintiff alleges antitrust violations against United
Heal t hcare of New England, Inc. (“United”), a health maintenance
organi zati on, and Medi cal |magi ng Network of Southern New
Engl and, Inc. (“Medical Imaging”), a conpany that provides MR
services in Rhode Island by subcontracting to RIMRIN. United and

Medi cal | nmaging (“defendants”) have an excl usive contract by



which United only reinburses its custoners for MR s perfornmed by
Medical Imaging and its subcontractor RRMRIN. Plaintiff alleges
that the contract has the effect of reducing conpetition and
facilitating a nonopoly by Medical Imaging and RIMRI N i n Rhode

| sl and.

Specifically, plaintiff filed a five-count Amended
Compl aint: Count | for exclusive dealing under Section 3 of the
Clayton Act, 15 U S.C. 8§ 14; Count Il for restraint of trade
under Section 1 of the Sherman Act, 15 U.S.C. 8§ 1; Count |1l for
excl usi ve dealing under Section 6 of the Rhode I|Island Antitrust
Act, RI. Gen. Law. 8§ 6-36-6; Count IV for restraint of trade
under Section 4 of the Rhode Island Antitrust Act, R I. Gen. Laws
8 6-36-4; and Count V for exclusive dealing under Section 6 of
t he Rhode Island Antitrust Act.

Plaintiff defines the rel evant geographi c market as greater
Provi dence, including Providence, Kent and Bristol counties.
Plaintiff defines two separate and i ndependent business markets
i nvol ving the use of MRl nmachines: 1) a product conponent
consisting of the scans recorded on film (“MRI Scans”) and 2) a
servi ce conponent consisting of the diagnostic interpretation of
the film (“Di agnostic Services”). Plaintiff alleges that three
i nsurance providers, United, Blue Cross & Blue Shield and
Medi car e/ Medi cai d, account for nore than 85% of Rhode Island’ s

i nsured patient base.



Plaintiff alleges that physicians determ ne the need for M
Scans and refer their patients to an MRl provider. Therefore, it
is critical for an MRl provider to be able to market its products
and services to physicians. Those physicians, plaintiff alleges,
want diagnostic facilities to handle all three major insurance
provi ders so physicians need not worry whether a specific patient
wll be reinbursed for using a specific MRl provider. Because
MRI Scans are expensive, patients “virtually never” go outside
their insurance pl ans.

Each defendant has filed (1) a notion to dismss all counts
on the ground that no antitrust violation (state or federal) has
been alleged, and (2) a notion to dism ss or grant parti al
summary judgnent on Counts Ill, IV and V, the state |aw cl ai ns,
on the ground that the exclusive contract here is exenpted under
state antitrust | aw because it was approved by two state
regul at ory agenci es.

In considering the first notions to dismss, this Court nust
take all well-pled allegations as true. This anal ogizes to a
doctor who can only exam ne by hand a patient wth a possible
mal i gnancy buri ed beneath bone and flesh. The doctor nust assune
t he worst because she cannot see inside the patient’s body. In
the future, a summary judgnent notion may, |ike an MRl scan,
provide this Court with relevant facts fromwhich to draw

i nferences and settl e whet her defendants’ contract is a mal ady



that must be cured. And, of course, there always |urks the
possibility of the law s invasive equivalent of an operation — a
trial to root out any malignancy through the details of testinony
and evi dence.

However, at this stage, it is inappropriate to dismss
plaintiff’s allegations. As outlined below, plaintiff has
all eged facts that, if proven, nmay constitute a federal or state
antitrust violation. United s counsel is correct that the clains
are remarkabl e, but the lawis clear that this Court cannot
consider the likelihood of plaintiff’s success at this juncture.
Therefore, each defendant’s notion to dismss all counts is
deni ed.

As to each defendant’s notion to dismss or grant parti al
summary judgnent on Counts IIl, IV and V, this Court enjoys |ess
gui dance. Defendants argue that state antitrust |aw does not
reach this case because the statute exenpts contracts approved by
a state regulatory agency. Plaintiff offers a conflicting
readi ng of the statute, and this Court finds no conpelling or
even persuasi ve precedent in Rhode Island |aw. These counts are
significant but secondary to the federal clains, and as such, it
is appropriate to allow Rhode Island to articulate its own | aw
Therefore, the Court will not nake brevis disposition and may
certify a question to the Rhode |Island Suprenme Court, if that

beconmes necessary, when the facts are sufficiently devel oped.



DI SCUSSI ON

Legal Standard for Mdtion to Dismss

In ruling on a notion to dismss, the Court construes the
conplaint in the light nost favorable to the plaintiff, taking
all well-pleaded allegations as true and giving the plaintiff the

benefit of all reasonable inferences. See Nedron-Gaztanbi de v.

Her nandez-Torres, 35 F.3d 25, 27 (1st GCr. 1994), cert. denied,

513 U. S. 1149 (1995). Dismssal under Rule 12(b)(6) is
appropriate only if "it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief." Conley v. Gbson, 355 U S. 41, 45-46, 78

S.C. 99, 102 (1957).

1. Def endants’ Mtions To Dism ss Al Counts

The tests for exclusive dealing are essentially the sanme
under Section 1 of the Sherman Act and Section 3 of the O ayton

Act. See Mbzart Co. v. Mercedes-Benz of North Anerica, Inc., 833

F.2d 1342, 1352 (9th Gr. 1987). The substantive test under
Rhode Island antitrust laws is conparable. See R 1. Gen. Laws 8§

6-36-2(b). See also ERI Max Entertainnent, Inc. v. Streisand,

690 A 2d 1351, 1353 n.1 (R 1. 1997).
This case does not present any allegations, such as

secondary boycott, that would require a per se test. See U.S.



Heal thcare, Inc. v. Healthsource, Inc., 986 F. 2d 589, 593 (1st

Cir. 1993). |Instead, the test to be applied is the so-called

“rule of reason.” See Tanpa Elec. Co v. Nashville Coal Co., 365

U S 320, 329, 81 S.Ct. 623, 629 (1961); U.S. Healthcare, 986

F.2d at 595. The plaintiff nust establish that “performance of
the contract will foreclose conpetition in a substantial share of

the line of commerce affected.” See Tanpa Elec. Co, 365 U S. at

327, 81 S.Ct. at 628. In determning the probable effect of the
contract on the market, this Court nust consider the extent of
the foreclosure, the relative strength of the party, the relative
val ue of the commerce at issue, and the buyer’s and seller’s

busi ness justifications for the arrangenent. See Tanpa Elec. Co,

365 U.S. at 329; Barry Wight Corp. v. ITT Ginnell Corp., 724

F.2d 227, 236-37 (1st Cir. 1983).

I n support of the notions, defendants argue that plaintiff
has not net its burden under the test, specifically the burden to
al | ege that performance of the exclusive agreenent forecloses
conpetition in the MRl Scan and Di agnostic Services markets.

Uni ted summari zes the argunment succinctly:

Such a phenonenon, however, cannot in antitrust terns be

said to result fromthe defendants’ conduct in entering into

an exclusive dealing arrangenent. This purported harm

ari ses out of the independent acts of the referring

physi ci ans, based on their own assessnent of the

conveni ence, utility, and advantages of using one provider

ver sus anot her.

(Mem In Supp. of Mot. To Dismiss or, in the Alternative, for



Partial Summ J at 7.) Ofering a colloquial analogy, United
conpares its contract to an excl usive deal between the Providence
Brui ns and an orthopedic surgery group practice. That deal m ght
i ncrease the doctors’ reputations. Patients mght prefer to use
the sane doctors as the Bruins, thereby decreasing business for
conpeting surgeons. (See id. at 7-8.)

The flaw in the anal ogy shows why this case nust survive
nmotions to dismss. Plaintiff has not alleged that Mgnetic
| magi ng’ s reputation was enhanced by its exclusive agreenent with
United. If plaintiff |ost business because doctors or patients
percei ved Magnetic Imaging as nerely preferable, then that would
not be an antitrust injury.

Plaintiff has alleged that the exclusive contract between
United and Medical Imaging closes it out of the market because no
conpany can conpete w thout serving United, Blue Cross & Bl ue
Shield and Medicare/ Medicaid. It alleges that doctors wll not
send business to a conpany that cannot provide “one stop”
coverage for those three prograns. Thus, it alleges a nexus
bet ween the exclusive contract and its injury. Admttedly, the
| anguage in the Amended Contract is wan:

Di agnostic specialists typically want outside diagnostic

facilities to also be allowed to handl e patients covered by

all the major insurance providers so that the physician does
not have to be concerned with what coverage the patient has
that would limt the physicians’ recomendation of where to

go for the diagnostic test.

(Amrended Conpl aint at 5) (enphasis added). However, its counsel
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was sufficiently enphatic and clear in oral argunents. On a
nmotion to dismss, this Court nust assune that this allegation is
true: that the MRI market is such that conpetition is limted to
conpani es that serve all three insurance providers. |In that
allegation, plaintiff does allege narket power. It alleges that
United has the power to create an MRl nonopoly by signing an
exclusive deal with one MRl provider. That, under plaintiff’s

t heory, would represent 85 percent of the business.

This assunption will be tested at the summary judgnent stage
or at trial. Then, this Court will be free to exam ne evi dence
and deci de, anong other issues, the |egal significance of
doctors’ preference for MR conpanies that provide “one stop”
coverage.! The legal question is whether there is a connection
bet ween the exclusive dealing and an antitrust harm See

Interface G oup, Inc. v. Mssachusetts Port Authority, 816 F.2d

9, 10-11 (1st Cir. 1987). Practically, the question is whether
plaintiff can prove that it cannot conpete unless it can offer
“one stop” service.

Qoviously, plaintiff relies on this “one stop” issue in

order to cobble together the three insurers and to allege that it

! The Court will also be free to gauge the defendants’
busi ness justifications and the significance of nascent MR
provi ders that have applied to conpete in a market that plaintiff
thinks is anti-conpetitive. Although defendants noted these
issues in their briefs, the facts can not be weighed at this
tine.



is foreclosed from85 percent of the nmarket. There is no
all egation that United’ s own custoner base is nunmerous enough to
forecl ose conpetition on its own. In the briefs and oral
argunents, defendants assert that the preference for “one stop”
service is nerely one of many preferences that doctors exhibit.
I n nost industries, conpetitors woo custoners by enphasi zi ng
different preferences — price, service, waiting tines,
reputation, etc., and the exclusive agreenent may be nerely a
single preference. |If doctors are independent actors as
def endants say —even if they are nerely lazy and prefer RIMRI N
to avoi d paperwork, then their independent choice severs the
excl usive contract fromany injury. However, plaintiff portrays
this “one-stop” preference as an untransnutable fact of the MR
mar ket .

Despite United’ s assertion, plaintiff need not allege that
t he exclusive contract “prohibits” physicians fromreferring non-
United patients to plaintiff. The fact that doctors select the
MRI provider adds a winkle to this dispute. In nost cases, such
prohi bition exists because plaintiffs want to do business with

one of the parties to the exclusive contract. See, e.qg., U.S.

Heal t hcare, 986 F.2d at 592 (HMO objects to contract between

doctors and rival HM); M& HTire Co., Inc. v. Hoosier Racing

Tire Corp., 733 F.2d 973, 974 (1st Cir. 1984) (tire manufacturer

objects to contract between car owners and rival tire



manufacturer). But this Court cannot adopt a sweeping rule that
an exclusive contract affects only the parties to the contract.
In this case, plaintiff wants business from doctors and patients.
Neither is a party to the contract. Certainly, a single HMOw th
85 percent market share could not escape antitrust consequences
nmerely because a simlar contract does not “prohibit” its
custoners from using another MR provider and paying the bill
t henmsel ves. The insurer or HVMO wi el ds power in today’ s nedi cal
i ndustry, and an insurer or HVMO could create an excl usive
contract that forecl oses conpetition and injure parties beyond
those to the contract.

To assure both parties that this opinion offers no radical
redefinition of antitrust law, this Court notes that nost cited
cases were decided by district courts on the nerits. See U.S.

Heal t hcare, 986 F.2d at 591 (after trial); M& HTire Co., Inc.,

733 F.2d at 974 (after trial); Barry Wight Corp., 724 F.2d at

228 (after judgnent); HTl Health Services, Inc. v. QuorumHealth

G oup, Inc., 960 F. Supp. 1104, 1107 (S.D. Mss 1997) (after

trial). Prom nent exceptions where district courts dismssed the

cases include Interface G oup, Inc., 816 F.2d at 10 and Gould v.

Sacred Heart Hospital of Pensacola, 1998 U S. Dist. LEXIS 17434

(N.D. Fla. 1998). However, both cases contained fatal flaws not

present here. See Interface Goup, Inc., 816 F.2d at 11

(plaintiff did not allege defendant benefitted from excl usive

10



agreenent); Gould, 1998 U.S. Dist. LEXIS 17434 at *63-64
(plaintiff did not allege that a single contract created the
anti-conpetitive effect).

Whet her defendants’ contract forecloses conpetition and
injures plaintiff is an issue that this Court can only decide
with the nore-sensitive tools of summary judgnent or trial
Therefore, the notions to dismss all counts are deni ed.

I1l1. Legal Standard for a Mbtion for Summary Judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.

Fed. R Civ. P. 56(c). Therefore, the critical inquiry is
whet her a genui ne issue of material fact exists. "Mterial facts
are those 'that mght affect the outcone of the suit under the

governing | aw. Morrissey v. Boston Five Cents Sav. Bank, 54

F.3d 27, 31 (1st Cr 1995) (quoting Anderson v. Liberty Lobby,

nc, 477 U.S. 242, 248, 106 S.Ct. 2505, 2510 (1986)). "A dispute

as to a material fact is genuine '"if the evidence is such that a
reasonable jury could return a verdict for the nonnmoving party.'"
Id.

On a notion for summary judgnment, the Court nust view all

evi dence and related inferences in the light nost favorable to

11



t he nonnoving party. See Springfield Termnal Ry. Co. v.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st Gr. 1997). “[When

the facts support plausible but conflicting inferences on a
pi votal issue in the case, the judge nmay not choose between those

inferences at the sunmary judgnent stage.” Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st Gr. 1995). Simlarly,
"[s]ummary judgnent is not appropriate nerely because the facts
of fered by the noving party seem nore plausi ble, or because the
opponent is unlikely to prevail at trial." Gannon V.

Nar r agansett Elec. Co., 777 F. Supp. 167, 169 (D.R 1. 1991).

V. The State Antitrust Exenption

This Court will consider this issue under the rubric of a
nmotion for partial summary judgnent on Counts Il, IV and V. It
declines to take judicial notice of regulatory approval s and
decide this state antitrust question by use of a notion to
dismss. Plaintiff has requested discovery under F.R C. P Rule
56(f), and that is appropriate. Therefore, this Court expressly
notifies the parties of its intention to convert both notions to

dismss into a notion for partial sunmary judgnent. See EECC v.

Green, 76 F.3d 19, 24 (1st Cir. 1996).

Plaintiff will have time for discovery because this Court
can not yet decide the issue on the nerits. The operative
portion of the Rhode Island antitrust statute sets forth:

Any activity or activities exenpt fromthe provisions of the
antitrust laws of the United States shall be simlarly

12



exenpt fromthe provisions of this chapter. The exenptions

shall be liberally construed in harnony with federa

statutes and ruling judicial interpretations of the United

States courts, with due regard for the need to exenpt

conduct ot herw se exenpt under federal |aw but for the

absence of any nexus with interstate comrerce, except where
the provisions of this chapter are expressly contrary to
appl i cabl e federal provisions as construed. Nothing
cont ai ned herein shall be construed to apply to activities
or arrangenents approved by any regul atory body or officer
acting under statutory authority of this state or of the

United States.

R 1. Gen. Law. 86-36-8 (enphasis added). Defendants argue that
the final sentence excludes their conduct fromthe state
antitrust | aw because the exclusive contract was approved by both
t he Rhode Island Departnent of Health and Rhode | sl and Depart nent
of Business Regulation. Plaintiff characterizes the entire
section as a nere codification of the federal state action

doctri ne.

Def endants argue that the third sentence nentions “statutory
authority” and not the broader state action doctrine, and they
note plaintiff’s reading would relegate the third sentence to
surplusage. Plaintiff appears to argue that the section’s first
sentence codifies the state action doctrine, while the renaining
words nerely explain the doctrine. However, both parties have
been nore successful at debunking their opponents’ precedents
t han bol stering their own. Defendants cannot rely on State v.

Pi ednmont Funding Corp., 382 A 2d 819 (R 1. 1978), because the

exception to the general trade practices regul ati ons woul d have

only applied where the state had i nposed another, nore specific

13



regulation to the industry. There is at |east a question of fact
as to whether state regul ators exam ned the antitrust issue when
t hey evaluated the contract. Simlarly, plaintiff cannot depend

entirely on Fischer, Spuhl, Herzwurn & Associates v. Forrest T.

Jones & Co., 586 S.W2d 310 (M. 1979). Pitting the M ssour

Suprene Court against contrary decisions fromother states is
fruitless. These courts do not face identical statutory
| anguage, and even if they did, they cannot divine what the Rhode
| sl and | egi sl ature intended.

That task, generally, is perfornmed by the Rhode Island
Suprene Court. Although federal courts often nust step into
t hose shoes, this case offers this Court the luxury of consulting
with the final authority. No matter the decision on this issue,
this case will nove forward, at a mninmum on the federal clains.
The parties nmust pursue discovery, and any notions for summary
j udgnment by defendants based on the issues di scussed above woul d
affect the state and federal counts identically. Therefore, this
Court can certify a question to the Rhode Island Suprene Court
wi thout worrying that delay and extra expense will overcone the

case. See Cay v. Sun Ins. Ofice Ltd., 363 U S. 207, 227, 80

S.C. 1222, 1234 (1960) (Douglas, J. dissenting) (noting expense
of a certified question).
The issue in this case is whether R 1. Gen. Law. 86-36-8

exenpts fromthe state antitrust Iaw an HMO s contract that was

14



previ ously approved by the State Departnment of Health and the
State Departnent of Business Regulation. This is an issue
inplicating a strong state interest because the |aw affects
intrastate activities,and at this point, the outcone is unclear.

Cf. Slessinger v. Secretary of Health and Hunan Services, 835

F.2d 937, 942 (1st Gr. 1987) (using “clear” as the test for
certification). The outconme will control the case because this
Court wll grant summary judgnent if the regul atory approval
exenpts defendants’ contract fromthe antitrust |aw

It would be unproductive to certify a question to the Rhode
| sl and Suprene Court now for two reasons. First of all, the
facts need to be devel oped. Secondly, the issue may becone noot.
If plaintiff prevails on the federal clains, plaintiff’s renedy
will be complete. If plaintiff |oses on the nerits of the
federal clainms, the state case will probably be dism ssed w thout
prejudice so that it can be pursued in the state courts where
such questions should properly be decided. |[f, for sonme reason,
the case renmains here, an appropriate question or questions can
be certified to the Rhode |sland Suprene Court.

CONCLUSI ON

For the foregoing reasons, defendants’ notions to dismss
all counts are denied, and defendants’ notions for parti al
summary judgnent on the state antitrust law clains wll not be

decided. If it becones necessary at a later tinme, this Court
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will certify state |law issues to the Rhode |sland Suprene Court.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Decenber 10, 1998
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