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Appeal fromthe United States District Court
for the Southern District of Texas
No. 1:04-Cv-117

Bef ore BARKSDALE, DeMOSS, and PRADO, Circuit Judges.
PRADO, G rcuit Judge:

Plaintiff-appellant Juvenal Esparza Rico and nunerous other
plaintiffs-appellants (collectively, “Plaintiffs”), who represent
the estates of ten deceased illegal inmmgrants, appeal the
district court’s order finding that non-diverse defendants
Arnul fo Flores, Jr. (“Flores”), and Norma Arriaga Trevino
(“Trevino”) were inproperly joined and denying Plaintiffs’ notion
to remand to Texas state court. Because we concl ude that the
application of the Texas unlawful acts rule to Plaintiffs’ clains
is too uncertain to support a finding of inproper joinder, we
REVERSE t he order of the district court and REMAND for further
proceedi ngs consistent with this opinion.

| . FACTUAL AND PROCEDURAL BACKGROUND

This lawsuit stens fromthe deaths of ten illegal aliens who
stowed away in a grain hopper railroad car in an attenpt to pass
undet ected through the Border Patrol checkpoint at Sarita, Texas.
The ten aliens were |ocked into the rail car by smugglers with
whom t hey had conspired. They died fromlack of oxygen,

over heating, and dehydration after being unable to escape. Their



remai ns were found four nonths later in Denison, |owa.
Plaintiffs, the surviving famly nenbers of the ten decedents,
brought suit in Texas state court against Flores, who is alleged
to have | oaded the decedents into the grain hopper; Trevino, an
al | eged co-conspirator in the snmuggling operation; Union Pacific
Cor poration and Union Pacific Railroad Conpany (collectively,
“Union Pacific”), the owner of the railroad car and enpl oyer of
Fl ores; AT&L Railroad Conpany, Inc. (“AT&L”), another railroad
conpany that may or may not have transported the rail car in
gquestion; and Archer Daniels Mdland Conpany (“Archer Daniels”),
the owner of the grain facility where the decedents’ remains were
ultimately found.

Agai nst Flores and Trevino, Plaintiffs brought causes of
action for negligence and for civil conspiracy “derivative from

acts of negligence.” Against Union Pacific, Plaintiffs brought
causes of action for vicarious liability for the acts of Flores;
for negligent hiring, training, supervision, and retention of
Flores; and for premses liability. Plaintiffs did not specify
any causes of action against AT& or Archer Daniels.

On July 9, 2004, Union Pacific renoved this case to the
Southern District of Texas on the basis of diversity
jurisdiction. 28 U S.C. 1441(b) provides that any civil action
over which the district courts have original jurisdiction that is
not founded on a claimor right arising under the Constitution,

treaties, or laws of the United States is renovable only if none
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of the parties properly joined and served as defendants is a
citizen of the state in which the action is brought. Union
Pacific clainmed that Defendants Flores and Trevino, citizens of
Texas, were both inproperly joined because Texas' s unlawful acts
rule barred Plaintiffs’ clains against Flores and Trevino. The
unlawful acts rule is a rule of Texas common |aw that generally
bars clains that inplicate an illegal act by the plaintiff.?

Plaintiffs filed a notion to remand on July 19, 2004,
arguing first, that renpoval was inproper because defendants
Fl ores and Trevino did not consent; second, that defendants
Fl ores and Trevino had not raised the unlawful acts rule in their
defense; third, that the unlawful acts rule is inapplicable in
wrongful death cases because it is superseded by section 93.001
of the Texas Cvil Practice & Renedies Code; and fourth, that
even if the unlawful acts rule does apply, it does not bar
Plaintiffs’ clainms because Plaintiffs do not have to prove their
unl awful act to nmake out their causes of action.

Wi |l e these argunents were being considered by the district
court, this circuit handed down its en banc decision in Snallwood

V. Illinois Central Railroad Co., 385 F.3d 568 (5th Cr. 2004)(en

banc). Smallwood held that a district court nust remand a case

where a defendant asserts a defense in support of inproper

!As discussed at greater length herein, there are a nunber
of differently worded versions of the unlawful acts rule.
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joinder that is dispositive of all clains in the action. |d. at
571. The district court offered the parties an opportunity to
address the inpact of Smallwood on their case, at which tine
Plaintiffs argued that if the unlawful acts rule barred cl ai ns
agai nst Flores and Trevino, so too it barred cl ai ns agai nst the
di verse defendants, and therefore, under Smallwood, the case nust
be remanded to state court.

On May 6, 2005, the district court handed down its
Menor andum Order and Opi nion denying Plaintiffs’ notion to
remand. The district court also that day i ssued an order
di sm ssi ng defendant AT&L for |ack of personal jurisdiction. On
May 19, 2005, the district court issued an Arended Menorandum
pinion and Order.? The district court’s Amended Menorandum
Opinion and Order (“Order”) rejected each of the Plaintiffs’
argunents. The district court ruled that the fact that Flores and
Trevino had not pleaded the unlawful acts rul e was not
di spositive because “the issue was squarely raised by the Renoval

Notice and responded to in the Mdtion to Remand.” R co v. Flores,

405 F. Supp. 2d 746, 755 (S.D. Tex. 2005). The district court

al so held that Flores and Trevino's |ack of consent to renoval
did not bar renoval because “consent need not be obtained froma
co-defendant that the renoving party contends is inproperly

joined.” Id. at 756. The district court held that section 93.001

2 W& have not been able to discern any difference between
the original and the Amended Menorandum Opi ni on and Order.
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did not govern this case, and that the unlawful acts rule did bar
Plaintiffs clainms against Flores and Trevino. The district court
found, however, that the unlawful acts rule did not bar certain
clains by Plaintiffs against Union Pacific, because the only
illegal act which Plaintiffs nmust show to nmake out these cl ains
was trespass, which is an exception to the unlawful acts rule.
1d. at 768-70.

Inits Order, the district court noted that Title 28,
§ 1292(b) of the United States Code permts a court to certify an
interlocutory appeal where (1) a controlling question of lawis
i nvol ved, (2) there is substantial ground for difference of
opi ni on about the question of law, and (3) imedi ate appeal wll
materially advance the ultimate term nation of the litigation.
Finding that this case net these criteria, the district court
certified the case for appeal. 1d. at 770-71. W granted
Plaintiffs petition for perm ssion to appeal on Decenber 1
2005. This appeal by Plaintiffs foll owed.

1. APPELLATE JURI SDI CTI ON AND STANDARD OF REVI EW

This court’s jurisdiction over Plaintiffs’ appeal “derives
fromthe district court’s certification of its interlocutory
order denying the notion to remand as suitable for appeal under

28 U S.C 8 1292(b).” Ard v. Transcon. Gas Pipe Line Corp., 138

F.3d 596, 600 (5th Gir. 1998). 28 U.S.C. § 1447(d) forbids

appel l ate court review of district court decisions to remand in



the face of an alleged | ack of subject matter jurisdiction;
however, 8 1447(d) does not preclude appellate review of a
district court decision not to remand when the district court

finds that subject matter jurisdiction exists. Bissonnet |nvs.

LLC v. Quinlan, 320 F.3d 520, 525 (5th Cr. 2003). W review

questions of subject matter jurisdiction de novo. |d. at 522.
[11. STANDARD FOR | MPROPER JO NDER

To establish that a non-diverse defendant has been
inproperly joined to defeat diversity jurisdiction, the renoving
party must prove “(1) actual fraud in the pleading of
jurisdictional facts, or (2) inability of the plaintiff to
establish a cause of action against the non-diverse party in
state court.” Snmallwood, 385 F.3d at 573 (quotation omtted).
Here, there has been no claimthat Plaintiffs fraudulently
pl eaded jurisdictional facts, so our concern is wth the second
prong. The test established by our circuit is “whether the
def endant has denonstrated that there is no possibility of
recovery by the plaintiff against an in-state defendant, which
stated differently neans that there is no reasonabl e basis for
the district court to predict that the plaintiff mght be able to

recover against an in-state defendant.” Id. In making this
determnation, the district court is “obliged to resol ve any
contested issues of material fact, and any anbiguity or

uncertainty in the controlling state law, in [the plaintiff’s]



favor.” Gliqggs v. State Farm Ll oyds, 181 F.3d 694, 699 (5th GCr.

1999). Plaintiffs argue that throughout its Order, the district
court erred by resolving anbiguities in the controlling state | aw
in favor of Union Pacific. As discussed below, this contention
has nerit.
V. DI SCUSSI ON

On appeal, Plaintiffs argue that (1) Union Pacific s renoval
petition was defective because all defendants did not consent to
renmoval ; (2) the district court erred in considering the unlawf ul
acts rule, when it was never pleaded by the in-state defendants;
(3) section 93.001(a)(1l) of the Texas G vil Practice & Renedies
Code preenpts the unlawful acts rule in wongful death cases; (4)
the unlawful acts rule does not bar Plaintiffs’ clains against
Flores and Trevino; (5) if the unlawful acts rule does bar
Plaintiffs’ clainms against Flores and Trevino, it also bars
Plaintiffs’ clainms against the out-of-state defendants. Union
Paci fic contests these argunents.
A Failure to Cbtain Consent for Renobva

Plaintiffs argue that under 28 U S.C. 8§ 1446, Union
Pacific’'s renoval was invalid because it |acked the consent of
Flores and Trevino. To support this argunent, Plaintiffs cite

Getty Gl Corp. v. Insurance Co. of North Anerica, 841 F.2d 1254,

1262 (5th Gr. 1988). Cetty G1l, however, states that “[28 U S. C

8 1446] has been interpreted to require that all then-served



properly joined defendants join in the renoval petition.” |d. at
1262 (enphasis added). This statenent does not support
Plaintiffs’ position, since Union Pacific clainms that Flores and

Trevino were not properly joined. In Jernigan v. Ashland G|

Inc., 989 F.2d 812, 815 (5th Cr. 1993), this court held that a
renmovi ng party need not obtain the consent of a co-defendant that
the renoving party contends is inproperly joined. The Jernigan
court explained that such a requirenent would be “nonsensical, as
removal in those cases is based on the contention that no other
proper defendant exists.” 1d. Therefore, the district court was
correct in holding that the absence of consent by Flores and
Trevino did not render Union Pacific’s renoval invalid.
B. Failure to Plead Unl awful Acts Rule by In-State Defendants

Plaintiffs next contend that the failure of Flores and
Trevino to plead the unlawful acts rule in their respective
answers bars Union Pacific fromrelying on this rule when
clai m ng i nproper joinder.

The district court reasoned that Rule 8 of the Federal Rules
of Gvil Procedure allows a technical failure in pleading so | ong
as “the matter is raised in the trial court in a manner that does

not result in unfair surprise.” Rico v. Flores, 405 F. Supp. 2d

at 755. Noting that Union Pacific “squarely raised” the unlawf ul
acts rule inits renoval notice, and that Plaintiffs responded in

their owm briefing, the district court concluded that there was



no unfair surprise. 1d.

This analysis msses the point. Plaintiffs argue that, in
accordance with the | aw of inproper joinder, Union Pacific nust
denonstrate that “there is no possibility of recovery by the
plaintiff against an in-state defendant.” Snallwod, 385 F.3d at
573. Union Pacific has attenpted to make this show ng by pointing
to the unlawful acts rule. Plaintiffs argue, however, that
regardl ess of the applicability of this rule to their clains,
their possibility of recovery against Flores and Trevi no renains
strong so long as Flores and Trevino do not plead the unl awf ul
acts rule in their defense. Both defendants pl eaded a general
denial in their answers, and neither raised the unlawful acts
rule. Plaintiffs correctly argue, therefore, that the fact that
Union Pacific raised the rule in a tinely fashion is irrel evant.

It is possible, however, that the Texas unlawful acts rule
is inposed as a matter of public policy, and that a Texas court
W ll refuse to enforce clains that are barred by public policy
even when that policy is not affirmatively invoked by a party.

See Phillips v. Phillips, 820 S.W2d 785, 789 (Tex. 1991).°3

®There are several cases in which a Texas court decl ared
enforcenent of the unlawful acts rule to be a matter of public
policy. Cf. Saks v. Sawtelle, Goode, Davidson & Troilo, 880
S.W2d 466, 470 (Tex. App.—San Antonio 1994, wit denied)
(“[P]ublic policy bars recovery for injuries arising froma
knowi ng and willful crine.”); Dover v. Baker, Brown, Sharman &
Par ker, 859 S.W2d 441, 451 (Tex. App— Houston [1lst Dist.] 1993,
no wit) (“[Where [plaintiff] was a knowing and wlful party to
the illegal acts which contributed to his injury, public policy

-10-



However, because our conclusion that the application of the
unl awful acts rule to Plaintiff's clains is too uncertain to
support inproper joinder requires remand to the state court, we
need not decide this issue.
C. Preenption of Unlawful Acts Rule in Wongful Death Cases
Plaintiffs argue that for wongful death suits, the unlaw ul
acts rule is preenpted by section 93.001(a)(1) of the Texas G vil
Practice & Renedi es Code. Section 93.001 reads as foll ows:
8§ 93.001. Assunption of the Risk: Affirmative Defense
(a) It is an affirmative defense to a civil action for
damages for personal injury or death that the plaintiff,
at the tinme the cause of action arose, was:
(1) conmmtting a felony, for which the plaintiff has been
finally convicted, that was the sol e cause of the danages

sustained by the plaintiff

(c) In an action to which this section applies, this
section shall prevail over any other |aw.

Plaintiffs argue that section 93.001(c) provides that
section 93.001(a)(1) prevails over any other lawrelating to
civil actions for damages for personal injury or death.
Plaintiffs therefore argue that section 93.001(a)(1), which
requires that a plaintiff have been finally convicted of a felony
before the defense is available, prevails over the unlawful acts
rule, which has no such requirenent.

The district court rejected the Plaintiffs’ argunent,

clearly bars himfrombringing suit to recover damages resulting
fromthose acts.”).
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declaring that the “plain wording” of the statute indicates that
section 93.001(a)(1) controls only when a plaintiff has been
finally convicted of a felony offense. As a result, the district
court concluded that section 93.001(a)(1l) does not preenpt the
unlawful acts rule in Plaintiffs’ case, since they have not been
finally convicted.

Plaintiffs insist that the district court msread the “plain
wor di ng” of the statute, claimng that the word “action” in
section 93.001(c) refers to the “civil action for damages for
personal injury or death” nmentioned in section 93.001(a). This
interpretation of “action” is likely correct, but
section 93.001(c) references not just an “action” but “an action

to which this section applies.” The | anguage “to which this
section applies” appears to limt the reach of section 93.001(c)
to situations where sections 93.001(a)(1) or 93.001(a)(2) apply.
O herwi se, the result would be that section 93.001(c) would
prevail over all other lawrelating to civil actions for damages
for personal injury or death, which seens inprobable. On the
other hand, it also seens inprobable that a statute that creates
a narrow, specific defense to a wongful death action would | eave

unaf f ected the nmuch broader defense of the unlawful acts rule.?

We have not identified any caselaw directly addressing the

* Unl ess, of course, the unlawful acts rule does not apply
to wongful death actions. See herein, section IV(D)(1).

-12-



precl usive effect of section 93.001(c).>

The district court’s interpretation of section 93.001 was
i kely correct, but there remains substantial uncertainty about
the relationship of section 93.001 to the unlawful acts rule.
This uncertainty supports our conclusion that the district
court’s finding of inproper joinder was in error.

D. Unl awful Acts Rule Applied to Plaintiffs’ C ainms Against
Fl ores and Trevino

(1) Does the unlawful acts rule apply to wongful death
cl ai n?

It is undisputed that there are no Texas cases applying the
unlawful acts rule to a wongful death claim Plaintiffs argue
that the district court wongfully engaged in specul ati on about
whet her the Texas courts would apply the unlawful acts rule to a
wrongful death claim and nade an “Eri e guess” that they woul d.
Plaintiffs contend that after acknow edging the | ack of casel aw
on this point, the district court should have ruled that Union
Pacific had failed to neet its burden for denonstrating inproper
] oi nder.

Union Pacific counters that the unlawful acts rule is a

*One potentially relevant case is Ward v. Emmett, 37 S. W 3d
500 (Tex. App.-—-San Antonio 2001, no pet.). In this case, the
defendants rai sed both the unlawful acts rule and section 93. 001,
and the trial court granted summary judgnent on both grounds. The
court of appeals affirnmed, discussing section 93.001 and the
unl awful acts rule w thout any suggestion that one preenpted the
other. The court of appeals’ analysis, however, was not
especi al |l y searchi ng.
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general rule that applies across the board where a plaintiff
commtted an unlawful act that contributed to the plaintiff’s
injuries. Union Pacific argues, therefore, that it is unnecessary
for a Texas court to have specifically held that the unlawful
acts rule applies to wongful death suits for the district court
in this case to have concluded properly that it does apply.
Further, Union Pacific argues that no Texas cases applying the
unl awful acts rule have drawn distinctions based on the nature or
severity of the plaintiff’s injuries.

The unlawful acts rule was first fully stated by the

Texas Suprene Court in the 1888 case Gulf, Colorado & Santa

Fe Railway Co. v. Johnson, 9 S.W 602, 603 (Tex. 1888).

There the Court decl ared,

It may be assuned, as undisputed doctrine, that no action
Wil lie to recover a claimfor damages if, to establish
it, the plaintiff requires aid from an illega

transaction, or is under the necessity of showing or in
any manner dependi ng upon an illegal act to which he is a

party. oo
: [Where it is showmn that, at the tinme of the
injury, the plaintiff was engaged in the denounced or
illegal act, the rule is, if the illegal act contributed
to the injury, he cannot recover
Subsequent cases state the rule in equally sweeping terns. “The
unl awful act rule provides that no action may be predi cated upon
an admttedly unlawful act of the party asserting it.” Rodriguez
v. Love, 860 S.W2d 541, 544 (Tex App.—El Paso 1993, no wit).
“No recovery can be had if it is necessary for the plaintiff to

prove, as part of his cause of action, his own illegal contract
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or other illegal transaction.” Marathon Q1 Co. v. Hadley, 107

S.W2d 883, 885 (Tex. Cv. App.—Fort Wbrth 1935, wit disnid).
These statenents | end support to Union Pacific’s position that
the unlawful acts rule is one of general application which
applies to all clains, including wongful death clains.

It appears, however, that Texas courts have al so created a

nunber of exceptions to the unlawful acts rule. In De Vall v.

Strunk, 96 S.W2d 245, 247 (Tex. CGv. App.— Gl veston 1936, no
wit), the court found the “strict general [unlawful acts] rule
applicable only where the participating parties in an illegal or
immoral transaction are of equal guilt with reference thereto.”

In Pyeatt v. Stroud, 264 S.W 307, 309 (Tex. Cv. App.-— Gl veston

1924), aff’'d, 269 S.W 430, (Tex. Conmi n App. 1925), the court
found an exception to the rule where “the injury was caused by
the willful or wanton act of the party causing such injury.” In

Duncan Land & Exploration, Inc. v. Littl epage, 984 S.W2d 318,

329 (Tex. App.—Fort Wrth 1998, pet. denied), the court
concluded that “the extraordinary circunstances of this case
dictate that public policy should not preclude [plaintiff] from

recovery as a matter of law.” The court also noted that “courts
in oil and gas cases have only invoked the illegal acts rule
against a private entity when doing so favored the Railroad
Comm ssion.” |ld. at 330 n. 4.

In addition, as was central to the district court’s

conclusion that the unlawful acts rule does not apply to
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Plaintiffs’ claimagainst Union Pacific (see herein, section
IV(E)), it appears that the unlawful acts rule does not apply to
cases where the unlawful act in question was trespass. Texas
courts have repeatedly held that a | andowner owes a duty to a
trespasser “to refrain frominjuring the trespasser wllfully,

wantonly, or through gross negligence.” State v. Shumake, 199

S.W3d 279, 285 (Tex. 2006); see also Tex. Uil. Elec. Co. v.

Ti mmons, 947 S.W2d 191, 193 (Tex. 1997). The cases that
articulate this duty do not nention the unlawful acts rule, even
though it would appear that the trespasser’s injury is a direct
result of his violation of the law. |ndeed, we have found no
Texas cases applying the unlawful acts rule to the clains of a
trespasser.

In light of these exceptions, it is apparent that the Texas
courts’ application of the unlawful acts rule has not been nearly
as uniformas Union Pacific suggests. Consequently, we cannot say
wth any certainty that the Texas courts would apply the unlawful
acts rule to a wongful death claim

(2) |If the unlawful acts rule does apply to wongful death

clains, does it necessarily bar Plaintiffs’' clains
agai nst Flores and Trevi no?

The Johnson case alone contains nultiple differently worded
statenents of the unlawful acts rul e—one focusing on the timng
of the plaintiff’s injury, another on how the plaintiff makes out
his claim and yet another on the cause of the plaintiff’s
injury. Plaintiffs nmake argunents based on each version. Relying

-16-



on Johnson's “at the tinme of the injury,” language,® Plaintiffs
contend that at the tinme of the decedents’ injuries, which in a
wrongful death suit is the tinme of death, the decedents were not
engaged in an unlawful act. They argue that, once past the
Sarita, Texas checkpoint, the decedents were no |onger violating
the inmgration laws. This argunent has sonme nerit, since at that

poi nt the decedents’ illegal entry was conpleted. See 8 U.S.C. §

1325; United States v. Ri ncon-Jinenez, 595 F.2d 1192, 1193-94

(9th Gr. 1979). It is therefore likely that the only offense
that the decedents were conmtting past the Sarita, Texas
checkpoi nt was trespass.

Cases since Johnson have downpl ayed the timng el enrent and

focused on whether to nmake out their claim plaintiffs nust show

an illegal act on their part. “[I]f a party can show a conpl ete
cause of action wthout being obliged to prove his own ill egal
act, although said illegal act nay appear incidentally and may be

i nportant in explanation of other facts in the case, he may

recover.” Norman v. B.V. Christie & Co., 363 S.W2d 175, 178

(Tex. Cv. App— Houston 1962, wit ref. n.r.e.); see also

Rodri quez, 860 S.W2d at 544; Marathon G I Co., 107 S.W2d at

885.

®  “I'Where it is shown that, at the tinme of the injury, the
plaintiff was engaged in the denounced or illegal act, the rule
is, if the illegal act contributed to the injury, he can not
recover . . . .” Johnson, 9 S.W at 603.
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Plaintiffs assert that they succeed under this version of
the unlawful acts rule as well. They argue that they do not need
to prove any illegal act, other than perhaps trespass, to nmake
out their negligence claimagainst Flores and Trevino. The
context of the trespass, an effort to evade inspection at the
border crossing, need not enter the analysis. There is at | east

one Texas case supporting this logic: In Mirry v. Canpbell, 338

S.W2d 483 (Tex. Cv. App.—Amarillo 1960, no wit), the court
permtted a creditor to recover on a note even though the source
of the debt was an illegal craps gane.

Union Pacific, in turn, refers this court to the causation
| anguage from Johnson (“if the illegal act contributed to the
injury he can not recover”), which was cited recently in Dover,
859 S.W2d at 451. In Dover, the court concluded that the
plaintiff’s clains were barred because his illegal conduct was
“Inextricably intertwwned with [his] clains,” and that his
“Illegal act contributed to his injury.” Id. Picking up on this
| anguage, Union Pacific argues that the decedents’ illegal acts
contributed to and were inextricably intertwined with their
deat hs.

At | east one Texas case supports a contrary view. In Petta
v. Rivera, 985 S.W2d 199, 204 (Tex. App.— Corpus Christi 1998),

rev’'d on other grounds, 44 S.W3d 575 (Tex. 2001), the court held

that the unlawful acts rule did not bar the plaintiff from
bringing suit against a police officer, even though her conduct
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in fleeing the officer was illegal. The court found that “the
evi dence does not show that [plaintiff’s] conduct contributed to

her alleged injuries,” for “Petta’s flight did not cause Ri vera”
to curse her, beat her car with a nightstick, and then shoot at
her. 1d. A Texas court could |ikew se conclude that the
decedents’ unlawful acts did not cause Flores and Trevino to
| eave themto their deaths (allegedly) in the railcar.

In sum there are nultiple versions of the unlawful acts
rule, versions which enphasize different |inks between a
plaintiff’s illegal acts and injuries suffered. For each of these

versions, Plaintiffs raise a plausible argunent. The district

court erred by resolving the anbiguities of Texas’s unlawful acts

rule against Plaintiffs. See Giggs, 181 F.3d at 699. Moreover,
the contours of the unlawful acts rule are sinply too unclear to
say that because of this rule, Plaintiffs have no possibility of

recovery fromFlores and Trevino. See Snallwod, 385 F.3d at 573.

E. Unl awful Acts Rule Applied to Plaintiffs’ C ains Against
Uni on Pacific

The sanme anbiguities that conplicate the application of the
unlawful acts rule to Plaintiffs’ clainms against Flores and
Trevino al so make uncertain the rule’ s application to Plaintiffs’
cl ai ns agai nst Union Pacific.

Under the this court’s holding in Snallwod, this case nust
be sent back to state court if the sane principal that bars

Plaintiffs clainms against Flores and Trevino al so bars
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Plaintiffs’ clainms against the diverse defendants. 385 F. 3d at
571. To the extent that Union Pacific's liability rests on a
theory of respondeat superior or negligent
hiring/training/supervision, it appears that Union Pacific cannot
be |Iiable where the clains against Flores and Trevino are barred.
Rel ying on the supposed trespass exception to the unlawful acts
rul e, however, the district court concluded that the Plaintiffs’
prem ses liability clainms against Union Pacific were not barred.
The court reasoned that the Plaintiffs would need to prove their
trespass, but not any other illegal acts, to make out their

prem ses liability claimagainst Union Pacific.

It is not clear, however, that a Texas court would use this
node of analysis. Relying on the causation | anguage from Johnson
and Dover, the Texas court m ght reason that the decedents’
attenpt to enter this country unlawfully nost certainly
contributed to, and indeed was “inextricably intertwined with,”
the injuries they ultimately suffered. Following this logic, the
Plaintiffs’ clainms against both in-state and out-of-state
def endants woul d be barred, and remand to state court would be
requi red under Smallwood. This additional |ayer of uncertainty
supports our conclusion that the district court erred by
resolving the anbiguities of Texas’s unlawful acts rul e against
Plaintiffs.

V. CONCLUSI ON
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While the district court’s interpretations of the Texas
unl awful acts rule are not unreasonable, there are alternative
reasonable interpretations that a Texas court m ght reach. Qur
precedent concerning inproper joinder counsels that if there is
anbiguity in the state law, this anbiguity nmust be resolved in
favor of the plaintiff. After thus resolving the anbiguity, a
court may find that there is inproper joinder only when there is
“no reasonable basis . . . to predict that the plaintiff m ght be
able to recover against an in-state defendant.” Snallwood, 385
F.3d at 573. This case does not neet that high standard.

REVERSED and REMANDED f or proceedi ngs consistent with this

opi ni on.

RHESA HAVKI NS BARKSDALE, Circuit Judge, concurring in part and
dissenting in part:

For this 28 U.S.C. 8§ 1292(b) interlocutory appeal froma
remand- deni al because of inproper joinder, | concur in part IV.A

of the majority opinion (holding the absence of consent by in-
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state defendants Flores and Trevino did not render Union
Pacific’'s renoval invalid). In parts IV.Band C, the majority
does not decide: whether the failure of the in-state defendants
to plead the unlawful -acts rule bars Union Pacific fromrelying
on it; and whether the unlawful-acts rule is preenpted by TEX
Cv. PrRac. & REM Cooe § 93.001(a)(1). Although I would answer both
gquestions in the negative, ny dissent is limted to the issues
decided by the majority in parts IV.D (interpreting and appl yi ng
Texas’ unlawful -acts rule to clainms against Flores and Trevi no)
and E (applying that rule for clains against Union Pacific).
Because | disagree with the majority’s inproper-joinder analysis,
| must respectfully dissent fromthose two parts.

Despite, or perhaps because of, its exhaustive anal ysis of
Texas caselaw, the majority’ s inproper-joinder analysis |oses
sight of the proverbial forest for its trees. |Its in-depth
di scussi on of Texas’ unlawful-acts rule fails, inter alia, to
give effect to the very sound public policy underlying it. Al ong
that line, the majority’s application of our court’s controlling
i nproper-joinder test, stated by our en-banc court in Snmall wood
v. Illinois Central Railroad Co., 385 F.3d 568 (5th Gr. 2004),
is overly, and erroneously, restrictive. Therefore, essentially
for the reasons stated by the district court, | would affirm
(1) its dismssal of Flores and Trevino on inproper-joinder

grounds; and (2) its denial of plaintiffs’ notion to remand to

-22-



state court. Rico v. Flores, 405 F. Supp. 2d 746 (S.D. Tex.
2005).
l.

Al t hough the district court, by a 6 May 2005 order, all owed
the parties to begin discovery, it does not appear it was
comenced. Accordingly, the relevant facts cone fromthe
operative conpl ai nt.

This wongful -death action arises out of the deaths of ten
illegal aliens (decedents) who entered into an illegal agreenent
to pass undetected through the Sarita, Texas, border-patrol
checkpoint, in violation of United States inm gration | aws.
Plaintiffs’ conplaint states, inter alia: co-conspirator Flores,
a Union Pacific enployee, hel ped the decedents cross into the
United States and hid themfromthe authorities; Flores accepted
a nonetary fee fromthe decedents in exchange for his allow ng
themto stow away on a Union Pacific railcar; and Flores and co-
conspirator Trevino (in-state defendants) | oaded the decedents

onto that railcar, prom sing them safe passage beyond the border.

I.
Uni on Pacific, the diverse defendant, renoved this action to
federal court on the basis that the in-state defendants were

joined inproperly to prevent such renoval. See 28 U S.C. 8§
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1441(b) (an action for which there is diversity jurisdiction, as
in the action at hand, “shall be renovable only if none of the
parties in interest properly joined and served as defendants is a
citizen of the State in which such action is brought” (enphasis
added)). Smallwood adopted the following for the applicable
i nproper-joinder inquiry for such a situation, explicitly
rejecting all others:

[ Whet her the defendant has denonstrated that

there is no possibility of recovery by the

plaintiff against an in-state defendant,

which stated differently neans that there is

no reasonable basis for the district court to

predict that the plaintiff mght be able to

recover against an in-state defendant.
385 F.3d at 573 (enphasis added). “In nmaking this |egal
determ nation, we are obliged to resolve any contested i ssues of
material fact, and any anmbiguity or uncertainty in the
controlling state law, in [plaintiffs’] favor.” Giggs v. State
Farm Ll oyds, 181 F.3d 694, 699 (5th Cr. 1999). As repeated in
Smal | wood, however, “[a] ‘nere theoretical possibility of
recovery under local law w1l not preclude a finding of inproper
joinder”. 1d. at 573 n.9 (quoting Badon v. RJR Nabi sco, Inc.,
236 F.3d 282, 286 n.4 (5th Gr. 2000)). Further, Smallwood
adopted a second step for inproper-joinder inquiries:

When a nonresi dent defendant’s show ng that

there is no reasonabl e basis for predicting

that state | aw woul d all ow recovery equally

di sposes of all defendants, there is no
i nproper joinder of the in-state defendant.
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In such a situation, the entire suit nmust be
remanded to state court.

ld. at 571 (enphasis added). These two steps are addressed in
turn.
A

For the first step, the unlawful -acts rule applies in this
wrongful -death action and results in there being “no reasonabl e
basis ... to predict ... plaintiff[s] mght be able to recover
against [the] in-state defendant[s]”. 1d. at 573. Accordingly,
| would affirmFlores and Trevino’ s di sm ssal on inproper-joinder
gr ounds.

1

The decedents engaged willingly in crimnal conduct that,
tragically, lead to their deaths. Along that line, Flores
pl eaded guilty to conspiring to transport illegal aliens, in
violation of 8 U.S.C. 88 1324(a)(1)(A(ii), (a)(1)(v)(l). United
States v. Flores, No. CR M03-661 (S.D. Tex. 1 August 2003). The
district court took judicial notice that Trevino pleaded guilty
to a simlar 8 1324 offense. Rico, 405 F. Supp. 2d at 752.
Despite acknow edgi ng decedents’ crimnal conduct, the mgjority,
resting heavily on several perceived “exceptions” to the
unl awful -acts rule, “cannot say with any certainty that the Texas
courts would apply the unlawful acts rule to a wongful death
clainf. Myj. Opn. at 16. This conclusion is flawed in several
respects.
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First, it ignores well-settled Texas | aw regardi ng w ongful -
death clains. Texas’ wongful-death act “applies only if the
i ndi vidual injured would have been entitled to bring an action
for the injury if he had lived”. Tex. Qv. PrRac. & Rem CooE 8§
71.003(a). Accordingly, any defense which woul d have defeated
the decedent’s claimlikew se defeats that of his wongful-death
beneficiary. E.g., Slaughter v. Southern Talc Co., 949 F.2d 167,
173 (5th Cr. 1991) (“Plaintiffs in a [Texas] wongful death
action are in the procedural shoes of the decedent, and defenses
to the decedent’s personal injury action are defenses to the
wrongful death plaintiffs’ claim”); Diaz v. Wstphal, 941 S. W 2d
96, 98 (Tex. 1997) (“The right to maintain such actions ‘is
entirely derivative of the decedent’s right to have sued for his
own injuries imediately prior to his death, and is subject to
t he sane defenses to which the decedent’s action woul d have been

subject.’” (quoting Russell v. Ingersoll-Rand Co., 841 S. W 2d
343, 347 (Tex. 1992))).

Moreover, as the mpjority acknow edges, “[t]here are several
cases in which a Texas court declared enforcenent of the unlaw ul
acts rule to be a matter of public policy”. M. OCpn. at 10 n. 3.
Neverthel ess, the majority’s erroneous conclusion about the
rule’s application in a wongful -death action contravenes the

reasonabl e and oft-stated rationale for that rule: “[Plublic

policy bars recovery for injuries arising froma know ng and
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willful crime”. Saks v. Sawtelle, Goode, Davidson & Troilo, 880
S.W2d 466, 470 (Tex. App. —San Antonio 1994, wit denied). See
al so Wward v. Emett, 37 S.W3d 500, 502 (Tex. App. —San Antonio
2001, no pet.) (“Courts ... have used this rule, along with
public policy principles, to prevent a plaintiff fromrecovering
damages that arose out of his or her own illegal conduct.”);
Dover v. Baker, Brown, Sharman & Parker, 859 S.W2d 441, 451
(Tex. App. —Houston [1st Dist.] 1993, no wit) (“[Where
[plaintiff] was a knowing and wilful party to the illegal acts
whi ch contributed to his injury, public policy clearly bars him
frombringing suit to recover danages resulting fromthose
acts.”); Houston Ice & Brewing Co. v. Sneed, 132 S.W 386, 388
(Tex. Cv. App. 1910, wit denied) (“it is against public policy
to allow redress for any agreenent or act in violation of |aw’).
In the light of the rule’ s conpelling public-policy
rationale, it is not surprising that it has been stated broadly.
See, e.g., Stevens v. Hallmrk, 109 S.W2d 1106 (Tex. Cv. App. —
Austin 1937, no wit) (“no legal right, which will formthe basis
of a cause of action, arises out of an unlawful act; and ... no
such alleged right can be asserted in the courts, the foundation
of which nust be predicated upon the admttedly unlawful act of
the party asserting it” (enphasis added)). Most inportantly, it
is not surprising that the rule, which has been applied in

actions sounding in both contract and tort, appears to apply
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regardl ess of the type claimraised. As the Texas Court of G vil

Appeal s stated in Houston |ce:

To refuse such ... damages on a contract of
i ndemmi ty because agai nst public policy, and
to allow the recovery of such ... damages

because founded on deceit, is nerely to
change the formof the action, and by such
indirection to nullify the principle. If it
is against public policy and void in one form
of action, no good reason exists why it
shoul d not be equally so in the other, as
having in each suit the tendency to interfere
with the due adm nistration of the | aw

132 S.W at 388.

In sum particularly given the sound public policy
underlying the unlawful -acts rule, there is “no reasonabl e basis”
to predict a Texas court would not apply it in this action.

2.

Because the unlawful -acts rule is applicable to this
wrongf ul -deat h action, the above-stated controlling inquiry for
i nproper joinder in this action is “whether ... there is no
reasonabl e basis for the district court to predict
plaintiff[s] m ght be able to recover against [Flores and
Trevino]”. Smallwod, 385 F.3d at 573 (enphasis added). If such
reasonabl e basis is lacking, there is inproper joinder.

The majority, relying on perceived “anbiguities” surrounding
the unlawful -acts rule, concludes it cannot “say ... [p]laintiffs

have no possibility of recovery fromFlores and Trevino”. Mj.

Opn. at 19. This conclusion, however, ignores the alternative in
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our controlling test. As discussed, Smallwood equates “no
possibility of recovery” with “no reasonabl e basis”. The
maj ority, however, seem ngly substitutes an “absolutely no basis”
requi renent for the “no reasonable basis” requirenent. |In any
event, even assum ng arguendo the exi stence of such
“anbiguities”, to be resolved in plaintiffs’ favor, they
establish, at nost, the above-di scussed “nere theoretical
possibility of recovery under local law [, which] will not
preclude a finding of inproper joinder”. Smallwod, 385 F.3d at
573 n.9 (quotation omtted) (enphasis added).

In stating the unlawful -acts rule, Texas courts have not
al ways used precisely the sane | anguage. Nonetheless, it is
clear that, “if the illegal act is inextricably intertwined with
the claimand the alleged [injuries] would not have occurred but
for the illegal act, the plaintiff is not entitled to recover”
Sharpe v. Turley, 191 S.W3d 362, 366 (Tex. App. —Dallas 2006)
(enphasis added). As alleged in the conplaint, plaintiffs’
clains against Flores and Trevino are based on their: | oading
the decedents into a railcar fromwhich they would be unable to
escape; locking it fromthe outside; failing to warn the
decedents of their inability to unlock it; failing to tinely
release them and failing to informothers that the decedents
were locked init. It cannot reasonably be suggested that the

decedents’ illegal agreenent to violate United States inmm gration
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|aws — the sole reason for their presence in the railcar — was
not “inextricably intertwined” with their tragic deaths; rather,
plaintiffs’ clains arise directly out of that illegal agreenent.

As di scussed, “[Texas] public policy bars recovery for
injuries arising froma knowing and wllful crime”. Saks, 880
S.W2d at 470. In the light of that public policy, and
regardl ess of the specific formulation of the unlawful-acts rule,
there is “no reasonable basis” to predict plaintiffs m ght be
able to recover against Flores and Trevino.

B

Because there is “no reasonabl e basis” of recovery agai nst
the in-state defendants, resulting in their joinder being
i nproper, Smallwood’ s earlier-quoted second step nust be
addressed: whether the unlawful -acts rule “equally di sposes of
all defendants”. 385 F.3d at 571 (enphasis added). |If so,
notw t hstandi ng the i nproper joinder, the action nust be remanded
to state court. Id. Although the majority does not explicitly
make this determnation, its opinion indicates that, because the
unl awf ul -acts rul e does not dispose of all of plaintiffs’ clains
agai nst Union Pacific, remand to state court would not be
requi red under this second step.

As anal yzed by the majority opinion at 3, plaintiffs
presented clainms against Union Pacific for, inter alia, premses

liability. Along that line, and as the majority acknow edges,
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“Texas courts have repeatedly held that a | andowner owes a duty
to a trespasser ‘to refrain frominjuring the trespasser
willfully, wantonly, or through gross negligence’”. Mj. Opn. at
16 (quoting State v. Shunmake, 199 S.W3d 279, 285 (Tex. 2006)).
Because Texas courts have done so w thout nention of the

unl awful -acts rule, this | andowner’s duty appears to exi st

i ndependently of any illegal act by the trespasser (other than
the trespass itself). Accordingly, the unlawful-acts rule would
arguably not bar plaintiffs’ premses-liability claim regardl ess
of the decedents’ illegal agreenent. See Macias v. Mreno, 30
S.W3d 25, 29 (Tex. App. —El Paso 2000, pet. denied) (“if a
party can show a conpl ete cause of action w thout [having] to
prove their own illegal act, although the illegal act may appear
incidentally ..., they may recover”).

Consistent with the district court’s ruling, the majority
acknow edges: “[I]t appears that the unlawful acts rule does not
apply to cases where the unlawful act in question was trespass”.
Maj. Opn. at 16 (enphasis added). A Texas court mght find the
decedents’ illegal acts “inextricably intertwined” with their
prem ses-liability claimand thus apply the unlawful -acts rule to
bar recovery on it. See Maj. OQpn. at 20-21. This, however, is
the sanme type of “nere theoretical possibility”, discussed supra,

that does not require remand under this second step for inproper-

j oi nder anal ysi s.
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L1l

Pursuant to Smal |l wood’s two-step test, primarily at issue in
this interlocutory appeal is: (1) whether there is “no
reasonabl e basis for the district court to predict
plaintiff[s] mght be able to recover against [the] in-state
defendant[s]”, 385 F.3d at 573; and (2) if “no reasonabl e basis”
exi sts, whether that show ng di sposes of the cl ai ns agai nst al
defendants, id. at 571. Because there is “no reasonabl e basis”
and that show ng does not dispose of all clainms against Union
Pacific, | would affirmboth the district court’s dism ssal of
Flores and Trevino and its denial of remand to state court.

As instructed by Smallwood, “[t]he doctrine of inproper
j oi nder inplenents our duty to not allow mani pul ati on of our
jurisdiction”. |d. at 576 (enphasis added). |In the light of the
sound public policy for the unlawful -acts rule, it is obvious
plaintiffs engaged in such proscribed mani pulation. It is our

duty to prevent it. Accordingly, | respectfully dissent.
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