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PROCEEDI NGS

PRESI DENT STEPHEN. Now we wi ||l be hearing
you, M. Legum

MR, LEGUM  You will certainly be hearing
me and | hope it will be a pleasure.

[ Laughter.]

MR. LEGUM M. President, Menbers of the
Tribunal, | will nowturn to Mondev's claimthat it
was deni ed access to the courts.

Mondev bases its contention solely on the
Massachusetts Court's dism ssal on |egal grounds of

two of the six clains asserted in LPA' s anended

conplaint. And if you'll turn to the projection
screen, you'll see the nowfamliar slide of the
clainms in question. The two clainms, | will sinply

note, are those for intentional interference with
contractual relations in violation of Chapter 93A
It is inmportant to note that here Mondev
is not challenging the reasoni ng of the
Massachusetts Courts. It does not dispute that the

Suprene Judicial Court correctly resolved the
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i ssues of Massachusetts Law rai sed by these two
clainms. Instead, Mondev's challenge is to the | aw
itself. It asserts that the Massachusetts Tort
Clainms Act, that that Act's provision of nunicipa
sovereign imunity for intentional torts |ike
interference with contractual relations violates
customary international law. Its contention with
respect to the Chapter 93A claimis sinmlar. |Its
conplaint is with the result that the SJC reached,
not with its reasoning.

This morning | will denpnstrate that there
is no merit to Mondev's argunents that LPA was
deni ed access to the courts. | will review four
separate reasons why the Tribunal should reject
Mondev' s contentions.

First State practice, as reflected in
contenporary regimes for government liability, does
not support Mondev's assertion that there is a
customary international |aw bar to sovereign
i munity agai nst the conduct at issue here. To the

contrary, the predonminant State practice today is
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that the liability of a State in its nunicipal
courts is governed by different rules than those
that apply for private persons. Second, the
deci sions of International Tribunals and the
writings of publicists do not support the existence
in customary international |aw of a requirenent
that a State pernmit individuals to bring suit
against it as if it were a private party. Third,
enmergi ng norms of foreign sovereign immnity relied
on by Mondev support a conclusion contrary to that
advocated by Mondev. And finally, | will briefly
respond to Mondev's assertion that there was a
finding of tortious conduct by the BRA in the
Massachusetts Courts that is of significance to the
i ssues here.

| turn to ny first general point: State
practice is not consistent with Mondev's thesis
t hat muni ci pal sovereign immunity for the conduct
at issue is internationally wongful. Now, by
conduct at issue | nmean what the comon | aw knows

as tortious conduct and what the civil |aw systens
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describe as delictual conduct. It is that genre of
conducts to which ny remarks this norning will be
addr essed.

I will show that although the past half
century has seen a relaxation in the scope of
nmuni ci pal sovereign inmunity in tort, the
prevailing State practice today continues to
recogni ze sovereign inmunity in tort for selected
tortious acts and activities. State practice does
not, however, reflect any general consensus as to
what acts or activities may or nay not be i mune in
muni ci pal court. The state of State practice today
does not support Mondev's contention that mnunicipa
sovereignh imunity is internationally wongful.

My exami nation of State practice should be
considered in the light of the established rule
that the party asserting the existence of a rule of
customary international |aw bears the burden of
establishing the existence and content of that
rule. In our Rejoinder at page 16, note 17, we

cited a nunber of authorities for this established
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proposition.

Mondev, not the United States, bears the
burden of showi ng that State practice supports the
proposition that nunicipal sovereign immnity is
internationally wongful. It is a burden that, as
we will see, Mondev has not and cannot di scharge

| begin ny review of State practice with
recent conparative |aw scholarship. In 1991 John
Bel | and Ant hony Bradl ey published a work in book
length entitled Governmental Liability, A
Conparative Study. As the title suggests, the Bel
and Bradl ey book presents a conparative revi ew of
government liability law. It surveys the |aws of
12 jurisdictions: England, Scotland, Canada,
Australia, New Zeal and, the United States, Ireland,
Bel gium France, Italy, Germany and the European
comunity. As we can see on the projection screen
the Bell and Bradley study finds that, quote: "The
di sappearance or weakeni ng of sovereign i mmunity
does not nean that all imrunities for particular

State bodi es have di sappeared."” Close quote. To
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the contrary, Bell and Bradley conclude as foll ows,
quote: "In no legal systemtoday is governnent
liability the same as that of private individuals
or corporations. The reasons for this are partly
hi storical, linked to the reasons for sovereign
imunity. But other reasons continue to be valid.
Thus, governnent exists for the benefit of the
comunity, not just for private advantage. The
acts of government determ ne inportant aspects of
public and private well being. |Its specia
responsibilities need to be reflected in the scope
of its liability. Its activities, being intended
for the welfare of society nust not be unduly
restricted or encunbered.”

Now, let us study this for a nmonment. In
this 1991 study of 12 devel oped | egal systens, the
aut hors conclude that, quote: "In no |egal system
today is government liability the same as that for
private individuals or corporations." Let us
conpare this conclusion for a nonent to Mondev's

thesis. Mondev asserts that where a State's | aws
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do nmake it wongful to engage in a particular
course of action--referring in the parenthetical to
Massachusetts | aws governing the liability of
private persons--then, Mndev concludes, the State
has an obligation in international lawto afford a
foreign national the right to seek redress for that
wrong through | egal proceedings.

Now, Mbndev's application of this
principle in the context of nunicipal sovereign
immunity is as follows. And we have this on the
screen as well. Any immunity fromjudicia
scrutiny limts and pro tanto renders ineffective
the possibility of recourse to donestic courts in
pursuit of clains, a State which by its laws in
that deprives a foreign national of recourse
t hrough donestic courts in pursuit of clainms based
on the wrongful conduct of a governmental entity
thereby lays itself open at the international |eve
to a claimfor denial of justice.

Now, how can we reconcile Mndev's

supposed rule with State practice today? According
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to Mondev, if a State nakes it wongful for private
persons to engage in particular conduct, a State
nmust, under international |aw subject itself to
suit for that sane conduct in its courts, and may
not assert any imunity from judicial scrutiny.
yet according to the 1991 survey | have just
referred to, in no | egal systemtoday is governnment
liability the same as that for private individuals
or corporations. The answer is clear, one cannot
reconcile the two. Mondev's supposed rule finds no
support in the reality of State practice today.
PROFESSOR CRAWFORD: The statenent is
undoubtedly, to nmy know edge at |east, true, and
I'"'mnot a conparative |awer, but of course it's a
very general statement, and there are certainly
| egal systens in which governnents are subject to
exactly the sanme rules as private individuals in
respect of contract and tort. But, for exanple,
they're not liable to immnity, they're not liable
to execution. So | think you would find on a

conparative study that the level of immnity from
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execution of governments was very w de indeed. And
that it is by no neans unusual, indeed it may now
be nmore common than not, but governnents are liable
to the same general principles of contract and tort
as private individuals.

So the problem 1 find with that, although
I have no difficult with the proposition in
general, is that it my be too generalized in
relation to our situation.

MR. LEGUM Well, first of all, for
purposes of the analysis that we're doing right
now, which is |looking at State practice and seeing
whether it's consistent with the rule that Mndev
espouses, | don't think that it really matters what
the nodality is or the method used by a given
nmuni ci pal | aw systemto achieve the result that |
think this statenent is really quite accurate in
describing. It doesn't really matter whether the
[imtation on government liability takes the form
of alimtation on the standard of conduct or

whether there's a limtation on imunity from suit
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or imunity from execution. For the purpose of the
anal ysis that we're doing right here, | don't think
that it nmakes a difference.

PROFESSOR CRAWFCORD: | notice at the
begi nni ng you said you said you were only dealing
with delictual responsibility, but let's
hypot hesi ze the government said the Crown is i mune
in respect of--say for contractual responsibility.
Woul d that be consistent with 1105?

MR, LEGUM Well, | would acknow edge t hat
there are customary international |aw authorities
t hat suggest that a State does have an obligation
to subject itself to suit inits courts for breach
of contract. That of course is not an issue here,
and therefore | would refrain from expressing a
definitive opinion on the subject.

PROFESSOR CRAWFORD: | obviously don't
want to go into i ssues we don't have to go into.
The point is though that as soon as you accept that
there may be limtations, then doesn't the inquiry

nove fromthe general categorical assertion there
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are no rules of international lawin this area to a
nore focused inquiry? You may well be able to show
that many countries would only allow |linmted fornms
of action in contract and tort, for exanple,
traffic accidents or sonmething. And that would
clearly be relevant to this issue. But the idea
that there is a blanket, a blanket absence of
i nternational |aw seens to be contraindi cated by
what you just said.

MR, LEGUM Well, the Bell and Bradl ey
study, as | understand it, was linmted to the
subj ect of noncontractual obligations, and
therefore, | think it certainly supports the
proposition |'ve just stated, and the fact that
there is at | east sone evidence of State practice
coupled with opinion juris and with respect of
contract does not nean that there is the sane thing
with respect to tort. So | think that it is not
i nappropriate to focus on the issue that is
directly presented before this Tribunal

The second point on State practice that |
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would Iike to note is that--and this is a point

that in sone ways is the point |I just made--differing States

have devi sed wi dely varying

systenms of

liability for government acts. In

comon-| aw countries the tendency has been to base

gover nnent
Wrongs wit

jurisdicti

l[iability on the | aw governing private
h a nunmber of exceptions. In civil-law

ons, a different approach has generally

been taken. In France, for exanple, as Messrs.

Bell and Bradl ey note, governnment liability is

regarded as a matter of public law and is entrusted

to the adm nistrative courts and not to the

ordinary civil courts. The Conseil d' Etat, which

is France'

s highest court in public |aw nmatters,

has devel oped through its case | aw rul es of

gover nnment

liability that differ extensively from

the ordinary law of civil obligations governed by

the Code Civil. This observation is of consequence

to the issues before this Tribunal

pl eadi ngs,

First, as both parties have noted in their

Massachusetts Law provi des rul es of
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liability for constitutional torts that are
different fromthe ordinary |aw of torts applicable
to private persons, and there is of course no
di spute that the BRA was not inmune fromsuit for
constitutional torts.

As the Tribunal will recall fromny
di scussion of the facts, LPA in fact brought a
claimin constitutional tort in the Massachusetts
Courts and never challenged the dism ssal of that
claim As the French practice denobnstrates, as
does that of other countries addressed in the Bel
and Bradl ey book, the fact that Massachusetts Law
provides different rules of liability for the BRA
than for private persons is in no way dissident
with State practice today.

Second, and as the United States observed
inits Rejoinder, the |laws of many | egal systens
t hroughout the world, would, |ike the Massachusetts
Tort Clainms Act, restrict a State's liability under
the precise circunstances presented here. W have

collected in Footnote 30 of our Rejoinder severa
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such laws and authorities fromother jurisdictions
that confirmthis view The record of State
practice sinply does not support the rule of
custonmary international |aw that Mndev urges this
Tribunal to recognize as a matter of first
i mpressi on.

Now, before concluding on this point, |
woul d Iike to address the only case on nuni ci pa
sovereign i munity that Mondev has cited in support
of its position, the 1949 decision by the U.S.
Suprene Court in Larson v. Donestic and Foreign
Commer ce Corporation. Mondev's reliance on this
case | submit shows just how little support exists
in State practice for its position. | call your
attention to the projection screen. \Wat we have
here is a quote from Mondev's reply, paragraph 78,
in which it asserts that, quote: "The U S. Suprene
Court lent its support to the view that"--and then
Mondev quotes the Larson case--"the principle of
sovereign imunity is an archai ¢ hangover not

consonant with nodern reality, and that it
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therefore should be Iimted wherever possible,"”
cl ose quote.

Now, what we have on the screen is the
quote of Larson and the reply on the top. However,
as the full quotation fromthe Larson case
reflects, the U S. Suprene Court |ent no such
support to the view that Mondev ascribes to it.

The full quotation reads, quote: "It is argued
that the principle of sovereign inmunity is an
archai ¢ hangover, not consonant with nodern
norality, and that it should therefore be linmted
wherever possible.” Indeed, far fromfollow ng the
plaintiff's viewin that case, that the principle
of sovereign immunity is an archaic hangover, the
hol di ng of the Larson Court was that, quote:
"Because it is a suit against the governnment in the
absence of consent, the Court has no jurisdiction."
Larson, the sole case cited by Mondev does not
support its position.

Now, I'd like to respond before noving on

to my second point, to the question that Professor
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Crawf ord asked concerni ng how conmon this sort of
exception for the tort of intentional interference
with contractual relations is in nunicipa
liability reginmes. It is a common device that is
used. It is reflected interested Federal Tort
Clains Act. And as federal |aws generally serve as
the nodel for a number of State enactnments, it has
been foll owed in a nunber of State jurisdictions.
Sonme of those jurisdictions are collected in our
Counter-Menorial at page 53, Note 70.

I'"d now like to turn to my second genera
point. Oh, please?

PROFESSOR CRAWFORD: Conceptual ly, there
are two different sorts of inmmunity. There is an
expression of inmmnity which basically nmeans that
there is no wongful act, and there is a form of
i munity where as where the act is wongful, but
you can't sue the individual. Most internationa
immunities are of the second kind, although not al
of them And, for exanple, imunity fromtaxation

in respect of diplomats is an imunity fromthe
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application of the law, not an inmunity from being
saved for a tax which is in principle ow ng.
Whereas the immunity in relation to crimna
conduct of a diplomat is an imunity fromthe
application of proceedings, not an inmunity from
the law itself.

VWich of the two is this, and does it
mat ter?

MR. LEGUM [|'mnot sure that it does
matter, and |'m also not sure which of the two it
is. M understanding is that it is an inmunity
fromsuit. Now, whether that expresses a view as
to whether there is a cause of action that exists
or not, | amnot prepared to answer that at this
poi nt .

PROFESSOR CRAWFORD: Yes. | suppose the
answers can't really make a difference, but you
m ght say that the argunment for a violation would
be stronger if under the legal systemthis is
wrongful conduct for which there is no redress, not

t hought (?) the odd form of protection in that
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case; whereas, it my be reasonable for the
government to say, well, there are certain sorts of
torts which can't be comritted by these entities
because they have public purposes which nake
tortious liability, and in principle, indefensible.

MR, LEGUM  Again, | think that that
reflects a focus on the nmeans rather than the end
that is in appropriate for the analysis that we're
engaged in. Wy should it nmake a difference that
in France they have a different court systemwith a
different set of rules that applied to governnents?
And under that system the governnment mnight not be
subject to suit, or a suit mght not be able to
proceed agai nst a governnment, whereas in the United
States and sonme other jurisdictions the device used
is an immnity fromsuit. | really don't think
that it makes a difference for the purpose that
we' re addressing here.

I'"d now like to turn to my second genera
point. Customary international |aw does not

support Mndev's assertion that any inmunity from
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judicial scrutiny renders ineffective the
possibility of recourse to donmestic courts in
pursuit of clains, and thereby |lays the State open
at an international level to a claimfor denial of
justice. Sorry, | read that rather quickly. | was
just stating the position of Mondev that | flashed
on the screen earlier

To the contrary, the weight of authority,
i ncl udi ng even conmentators cited by Mondev,
confirms that the application of the municipal |aw
doctrine of sovereign imunity and tort does not
give rise to a denial of justice.

I'"d like to begin my discussion with the
nost recent authority, the jurisprudence of the
Eur opean Court on Human Ri ghts. Now, as reflected
on the projection screen, Article 6, paragraph 1 of
t he European Convention on Human Ri ghts provides
that, quote: "In the determ nation of his civi
rights and obligations, everyone is entitled to a
fair hearing by an inpartial and i ndependent

Tribunal established by law." Now, this obviously
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is an obligation in an international convention.
It is not one of customary international |aw.

Mor eover, the European Court of Human
Ri ghts has devel oped constructs in interpreting
this and ot her provisions of the Convention that
are not necessarily based on custonary
international law. The jurisprudence of the
Eur opean Court, neaning the Strasbourg Court, is
admttedly of a specialized regional nature. W
nonet hel ess subnit that the jurisprudence of that
court does serve as a useful if rough baroneter.
It is hard to imgine that a State conduct that
does not violate the specific provisions of the
Conventi on woul d nonet hel ess vi ol at e anal ogous

principles of custonmary international |aw

Now, with this context in mnd, | return

to the conventional obligation on the screen.
Article 6 provides without qualification that,
quote: "In determ nation of his civil rights and
obligations, everyone is entitled to a fair

hearing." Despite the unqualified nature of this
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provi si on, the European Court held, in the

Ashi ngdane v. United Kingdom case, that the right
of access to courts is not absolute, but may be
subject to limtations. The Court found in that
case that a United Kingdom Statute granting
immunity fromliability and suit to hospita
authorities with respect to certain activities, was
a appropriate limtation on the right of access to
courts, as it was in pursuit of the quote,
"legitimate aim" cl ose quote, of avoiding the
quote, "m schief of governnent officials being
unfairly harassed by litigation," close quote.

And | would refer the Tribunal to the
opi ni on of Judge Kass, where at paragraph 72 he
denonstrates that the Massachusetts Tort C ai ms Act
was enacted with the sane legitimte aimand the
same purpose of avoiding the m schief of governnent
officials being unfairly harassed by litigation.

In the recent case of TP and KMv. United
Ki ngdom which ny col | eague Davi d Pawl ak nmenti oned

yesterday, the European Court, sitting as a grand
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chanber of 17 judges, unaninmously reaffirnmed this
general principle, and did so in a manner pertinent
to Mondev's contentions concerning the
Massachusetts Court's readi ng of Chapter 93A. The
TP and KM case is noted in the packet--excuse nme--is
i ncluded in the packet of supplenenta

authorities that we distributed yesterday. |In that
case the House of Lords had found, as a matter of
nmuni ci pal |aw, that local authorities could not be
hel d vicariously liable for the negligence of
doctors and social workers in their enploy in
matters concerning the protection of children from
sexual abuse. The European Court rejected the

Cl ai mant's argunment that House of Lords' ruling on
the law effectively deprived them of any renedy.
And what we have on the screen is, | believe, the
sanme slide that M. Pawl ak showed yesterday. The
Court's holding was that the decision of the House
of Lords did end the case without the factua
matters being deternined on the evidence. However,

if as a matter of |aw there was no basis for the
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claim the hearing of evidence would have been an
expensive and tine-consum ng process which woul d
not have provided the applicants any renmedy at its
conclusion. There was no denial of access to
court, and accordingly, no Article 6 violation
under the convention.

JUDGE SCHWEBEL: Was the reasoning of the
Court that because of the degree of sovereign
imunity the hospital, et cetera was inmune, but
neverthel ess there was no denial of access to the
court because the court was there to say that? |If
so, that seens a rather hollow access.

MR, LEGUM | guess two points. First of
all, this is not a sovereign inmunity case. It's a
case in which the House of Lords' decision was that
for reasons of public policy the hospital authority
had no duty of care, which arrives again at the
same result as if it had been immune fromsuit.

The court, inits analysis, as | recal
it, and I may be confusing it with another case

that I'Il discuss in a few nonents, as | recall it,
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it did briefly go through the steps that you just

i dentified, of, you know, saying the Claimnt had
an arguabl e cause of action at the tinme that it
brought it, and access to the courts was provided
for that purpose. But it then went on to eval uate
whet her the decision of the House of Lords on the
law in that case, which deprived the Claimnt of a
remedy, violated the Convention, and concluded it

did not.

So the answer to your question is, it both

went through what you've described as a holl ow
anal ysis, but then also engaged the issue on the
subst ance.

JUDGE SCHWEBEL: And do you recall in
engagi ng the issue on the substance, what its
reasoni ng was?

MR, LEGUM | believe that it's reasoning
was that in matters such as this, where there are
interests of public policy that justify a
government's limtation of government liability

with respect to certain acts, and having mind, |
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believe--and again, | may be mstaking this for
this other case--1 believe there was also a nention
of the neasure of appreciation for governnent
activity that Professor Crawford nmentioned earlier
in the week. It could not find on these facts a
violation of the construct used there which is the
principle of proportionality under European
Convention jurisprudence.

PROFESSOR CRAWFORD: The Eur opean court
did say there was a violation of Article 13, in the
context of an effective renedy, though it adopted
the anal ysis you described in relation to Article
6. O course, the House of Lords' decision had
said there was no duty of care. It wasn't a staff
immunity, it was just that there was no substantive
underlying rise and therefore nothing for Article 6
to protect.

MR, LEGUM Right. Article 13, | believe,
is a substantive provision that deals with parenta
rights, doesn't it? The facts, if | recall it,

wer e that--
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PROFESSOR CRAWFORD: [ OfFf m crophone. ]
Renmedy to enforce prevention [inaudible].

MR, LEGUM | see, but the right that was
at issue is not the right of access to the courts,
but rather the right of a parent to not have its
child taken away fromthem wi t hout good reasons.

So the conclusion, the rel evance, we
submit, of this TP and KM case is that the
di sm ssal of LPA' s Chapter 93A claimon summary
judgment, like the House of Lords' decision in TP
and KM found as a legal matter that the law did
not inpose liability with respect to the governnent
conduct in question.

The decision left LPA, like the applicants
in TP and KM without any ability to hear its
clains on the nmerits or any renedy, but the Grand
Chanber of the European court, nonethel ess, found
unani nously that that result did not violate even
Article 6's explicit provision requiring access to
the courts. This Tribunal, we subnit, should reach

the sane result under customary international |aw.
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Now, before |eaving the European
Convention, | would like briefly to respond to
Mondev's reliance on the Matthews case, which
incidently, is styled Matthews v. Mnistry of
Def ense, not Matthews v. United Kingdom It is not
a deci sion by the European court, but an
unpubl i shed deci sion by an English court of first
instance. It addresses a very different situation
from what we have before this Tribunal, and it has
been appealed to the Court of Appeal, where
under stand argunent was heard |last month. Little
wei ght can, or should, be given to this decision by
a munici pal court of first instance.

I would now like, briefly, to address the
authorities that Mondev relies upon inits
pl eadi ngs.

First, Mondev relies repeatedly on Al wn
Freeman's 1938 treatise on Internationa
Responsi bility of States for Denial of Justice. It
relies on this treatise for the general rule that a

State is obligated, under customary internationa
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law, to provide access to a m ninmally adequate
system of justice for resolving disputes between
private parties. The United States, of course,
agrees that it is obligated to provide access to
such a system of justice under customary
i nternational |aw

But that is not the issue that is
presented before this Tribunal. The issue here is
whet her the assertion of sovereign i mmunity,
muni ci pal sovereign inmunity in tort, is per se
i nconsistent with that obligation. Freenman,
however, in no way supports Mondev on that issue.
Here is what Freenman has to say on the subject:

"There are cases in which it cannot be
said that any international obligation has been
violated by the failure to give a renedy. This is
true, for exanple, when conplaints are directed
agai nst the highest authorities of the State for
as nost States do not furnish adequate renedies in
such cases, it seens difficult to deduce from any

general principles of law an international duty to
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provi de nmeans of redress."

Far from supporting Mndev, Freeman fully
accords with the United States' view State
practi ce does not support a customary internationa
| aw obligation barring municipal sovereign
i mmunity.

Mondev's reliance on the 1929 Harvard
Research Project's Draft Convention is simlarly
m splaced. | won't go into that, but the Tribuna
will find that, |ike Freeman, that Draft Convention
al so notes the general obligation of a State to
provi de aliens' access to a mninmally adequate
system of justice for resolving private wongs.

But also |ike Freeman, it provides no support to
Mondev with respect to the issue here and the
application of that obligation to governnent
liability.

Mondev' s reliance on Clyde Eagleton's 1928
article on Denial of Justice is misplaced for a
different reason. Let nme show you why. On the

screen we see the sentence in which Mondev, at
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par agraph 64 of its reply, quotes Eagleton as
supporting its position. Mondev asserts, and this
is a quote of Eagleton, "Thus, internationa
responsibility may be incurred, for exanple, "~when
a State has failed to provide a renedy to neet a
certain situation as, for instance, an arbitrary
act by the head of State which results in injury to
an alien.'"

However, the conplete Eagl eton quotation
says something very different. It says, "Wen a
State has failed to provide a renedy to neet a
certain situation, as for instance an arbitrary act
by the head of State which results in injury to an
alien, diplomatic interposition nay take place at
once. "

Now, with the benefit of the conplete
quotation, it is clear that Eagleton is merely
stating the unrenmarkabl e proposition that when a
State is inmmune fromsuit in its own courts, there
is no requirenent to exhaust |ocal renedies that do

not exist before a claimmy be brought
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internationally. This aspect of a local renedies
rul e, however, in no way supports Mndev's
assertion that delictual acts of a State that are
not in thenmselves internationally wongful becone
so nmerely because the State is i mune fromsuit for
such acts in its own courts. Mondev's presentation
of truncated quotations does not change this
reality.

I would I'ike to conclude ny exani nation of
i nternational |law authorities addressing nunicipa
sovereign i munity by considering the thoughtfu
| ecture on denial of justice given by Judge Charles
de Visscher at The Hague Acadeny of Internationa
Law in 1935. Judge de Visscher, like Freeman,
reaches the follow ng conclusion on the issues
before this Tribunal

"...one cannot consider a denial of
justice the absence of judicial or admnistrative
recourse agai nst the neasures taken by the higher
authorities of the State, the legislature or the

governnment as long as this absence results fromthe
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general legislation of the State and not froma
nmeasure of discrimnation against aliens."”

In sum none of the authorities on
customary international |aw before this Tribuna
support Mndev's proposition that rmnunicipa
sovereign imunity in tort is internationally
wrongful. Not a single instance of State practice,
not a single decision of an international Tribuna
has been put before this Tribunal that has found
sovereignh imunity in tort to be internationally
wr ongf ul .

By contrast, those authorities that have
specifically considered the question, as we have
seen, support the view that customary internationa
| aw does not bar such inmunity. There is no basis
what soever for the rule that Mondev asked this
Tribunal to recognize for the first tine.

I now turn briefly to address the |aws on
foreign sovereign imunity. Mndev relies on
energi ng international norns governing the

jurisdiction of courts over foreign States to
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support its view that municipal sovereign inmunity
intort is internationally illegal

Such international norns concerning
foreign sovereign imunity, of course, do not
address the issue before this Tribunal. Those
norms address the conditions under which a State
may, if it deens it advisable, expose other States
to suits inits courts. They do not address or
suggest that a State nust expose other States to
such suits, and they certainly do not address
whet her a State must subject itself to suit inits
own courts.

In any event, as | will denonstrate, to
the extent that is relevant at all, State practice,
with respect to foreign sovereign inmunity,
supports a conclusion contrary to the one Mndev
advances here. First, let us |ook at the
provi sions of the statutes of the various
jurisdictions Mndev cites on foreign sovereign
immunity, with a particularly enphasis on their

treatment of tort clains.
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| begin with the United States Foreign
Sovereign Inmmunities Act, Section 1605(a)(5)
provi des an exception to the general rule of
foreign sovereign imunity for clains in tort.

That exception, however, is limted by the proviso
that is on the screen. "This paragraph shall not
apply to any claimarising out of nmalicious
prosecution, abuse of process, sl ander,

m srepresentation, deceit or interference with
contract rights.”

Nothing in this provision is inconsistent
with the runicipal sovereign imunity that the
Suprene Judicial Court recognized with respect to
the BRA. |If the BRA had been an agency of a
foreign State, which of course it is not, LPA's
suit for interference with contractual relations
woul d have been di sm ssed under the Foreign
Sovereign Immunity Act, just as it was under the
Massachusetts Tort Cl ains Act.

The United Kingdom State Imunity Act,

which is now on the screen, would call for the sane

774



10

11

12

13

14

15

16

17

18

19

20

21

result. It does provide an exception fromthe
general rule of imunity for tortious conduct, but
only with respect to death, personal injury or
"damage to or |loss of tangible property."

The correspondi ng provision of the
Australian Foreign States Inmunity Act contains
al nost identical wording.

The European Convention on State |Imunity,
whi ch Mondev also cites, sinmlarly limts its tort
exception to damage to tangi ble property. A claim
for tortious interference with contractua
rel ati ons could not proceed under any of these
regimes. These regines, if they were relevant to
the issue before the Tribunal, would support the
concl usion that the Massachusetts courts' dism ssa
of LPA's tortious interference claimfully accorded
with international |aw.

Equally telling, in terns of State
practice on foreign sovereign imunity, is that a
signi ficant nunber of States continue to provide

for absolute or near absolute foreign sovereign
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immunity. Authorities concerning the |aws of such
States are collected in the United States Rejoinder
at Footnote 35. Again, to the extent that
authorities on foreign sovereign inmunity are
rel evant, they certainly do not support Mndev's
assertion that a claimto imunity amounts, in
fact, to a denial of justice.

I would notice, as further support for
this proposition, the decision of the Grand Chanber
of the European Court of Human Rights in Al -Adsan
v. United Kingdom which is included in the packet
of supplenental authorities we distributed
yesterday, that case found that the U K 's grant of
foreign sovereign imunity, with respect to torts
committed by another State, did not deny access to
the courts in violation of Article 6 of the
Eur opean Convention on Human Ri ghts.

PROFESSOR CRAWORD: O the three
deci sions on that issue on that day, Fogarty is
probably stronger in your favor because Fogarty,

whi ch was the enploynment case, involved an arguable
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breach of local public policy in terns of

di scrimnation in enploynent, and yet the sane
result was achieved. It seenmed to be a nmuch nore
| osabl e case in a way.

MR, LEGUM Well, | certainly won't
conment on that, as the United States had sone
interests in that case

Finally, | note that Mondev erroneously
relies on an article by Professor Hersch
Lauterpacht to assert that a greatly restricted
nmeasure of foreign sovereign i munity has been
adopted over the last half of the 20th century. 1In
stark contrast to Mondev's suggestion, however,

Prof essor Lauterpacht's article does not contend
that the absence of immunity is custonary
international law. Rather, Professor Lauterpacht
nmerely acknow edges that the doctrine of absolute
foreign sovereign imunity has already been
jettisoned by the majority of States, but so to has
the Massachusetts legislature jetti soned absolute

State inmunity in Massachusetts courts.
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Thus, the principal proposition advanced
by Professor Lauterpacht is one with which the
Massachusetts Tort Clains Act is in full accord.
The doctrine of absolute inmmunity has been
abandoned.

Now, before | conme to ny | ast point,
would Iike to make a few short observations on
Mondev' s argunent concerning wai ver. Mndev argues
that there is an international wong that can be
derived fromthe fact that, under Massachusetts
law, a State entity may assert immunity at a later
point in the proceedings than at the pl eadings, at
t he pl eadi ng stage.

There is no support, we submit, for the
proposition that customary international |aw
requires a State to adopt a particular view of when
a claimof immunity nust be raised in its own
courts. In fact, the prevailing practice in the
United States, and it is certainly the case with
respect to foreign sovereign immnity, is that

imunity presents a question of subject matter
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jurisdiction that cannot be waived.

The approach under federal |law is that
only Congress can waive sovereign immunity, menbers
of the Executive Branch cannot. |t goes to the
jurisdiction of the courts, and therefore is
sonmet hi ng that cannot be waived, except by
Congr ess.

I now cone to the final point in ny
presentation. Mndev errs in suggesting, as it
does repeatedly in its reply, that the jury verdict
agai nst the--

JUDGE SCHWEBEL: Let me just ask,
regardi ng the point you are making, because | am
not sure how pertinent it is to our concerns, but
it puzzles ne, cannot the United States, if it is
sued in a foreign court, waive its imunity without
going to Congress? Surely it's an executive
deci si on.

MR, LEGUM W th respect to foreign
courts, | believe that is correct. But with

respect to donestic courts, the position is that
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Federal courts have limted jurisdiction, that is,
limted by the jurisdiction granted to it by
Congress, and if Congress has not waived the
sovereign imunity of the government to suit inits
own courts, the suit can't proceed.

So returning to the final point, Mndev
errs in suggesting, as it does repeatedly inits
reply, and we heard this on Monday and Tuesday as
well, that the jury verdict against the Boston
Redevel opnent Authority on LPA' s claimof tortious
interference with contractual relations
conclusively established the nmerit of LPA' s claim

It does no such thing. The Massachusetts
Superior Court never entered judgnment on that
verdict. Indeed, it granted the BRA' s notion for
judgment, notwi thstanding the verdict, on sovereign
i munity grounds. That verdict has no binding
ef fect under Massachusetts law, and it certainly
has no bi nding effect here.

Mor eover, the BRA advanced conpel |ing

argunment s before the Suprene Judicial Court that
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the evidence before the jury did not support the
tortious interference verdict. The SJC never had
an opportunity to address that claim however,
because it found that the tortious interference
claimcould not proceed on other grounds. This
record does not support Mondev's suggestion that
the BRA was "never exonerated" with respect to the
tortious interference claim

I would Iike to conclude by sumari zi ng
the principal points | have made this norning.

First, State practice today does not
support Mndev's assertion that sovereign inmunity
is internationally wongful.

Second, customary international |aw
authorities addressing this question do not support
Mondev' s assertion.

Finally, neither international norns of
foreign sovereign imunity that are energing today,
nor the State practice of sovereign i munity,
supports Mondev's assertion.

In the final analysis, Mndev's conplaint
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is not that the Massachusetts courts denied LPA
access. Plainly, LPA had access to those courts,
and it fully availed itself of that access.

I nstead, Mondev's conplaint boils down to one that
LPA just didn't have a neritorious claimthat it
coul d pursue agai nst the BRA under Massachusetts
law. That, however, does not come close to
establishing a violation of customary internationa
I aw.

For these reasons, and for those set forth
in the United States' pleadings, Mndev's claim of
deni al of access to the Court should be rejected in
its entirety.

Unl ess the Tribunal has any further
guestions on this point, | would ask the President
to call upon my colleague, M. Svat, who wil
address Mondev's cl ai mof expropriation under the
NAFTA.

Actually, if it is convenient for the
Tribunal, M. Clodfelter would |ike, at this point,

before Ms. Svat starts, to respond to sone of the
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guestions that were | eft open during the
presentation yesterday.

MR, CLODFELTER: Just to tie up our
presentation on the alleged violations of Article
1105. Professor Crawford posed a question about
the providence of the term"fair and equitable
treatment." The short time we have had has not
permtted us to make an exhaustive study, but we
have been able to, | think, pick up sone of the
threads of the history of the use of that term

The term "just and equitable treatnment"

appeared for the first time in the Havana Charter

for the International Trade Organization, which was

t he unsuccessful predecessor effort before the GATT

was agreed to.

Subsequently, the term "equitable
treatment"” began to be inserted in treaties of
friendshi p, conmerce and navigation starting in
1948. This devel opnent was consi dered, at the

time, to be an effort to include in treaties the

test of customary international |law for the m ni num
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standard of treatnent, and | would refer you, for
that conclusion, to the 1953 study by Robert

Wl son, entitled, "The International Standard in
Treaties of the United States."

The next iteration of the phrase, after
these bilateral efforts, was in the OECD Draft
Convention in '67, where the obligation was
included in Article 1A, but as the commentary of
par agr aph 4A nakes clear, and |let ne quote that
commentary, which was not quoted, by the way, by
Mondev when they referred to the OECD Draft
Convention commentary, the standard required

confornms, in effect, to the "m ni num standard, "

which forms a part of custonmary international |aw

So, even the inclusion of the phrase in the OECD
Draft Convention, was intended to reflect the

customary international |aw nmininum standard.

PROFESSOR CRAWFORD: That paragraph was?

MR. CLODFELTER: That's 4A of the

coment ary.

Judge Schwebel asked about the possibility
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of cases of the Iran-U. S. Cains Tribuna
addressing the provisions of the Treaty of Amity
between Iran and the United States, which happens
to be one of the FCNs that began to include this
term The treaty was entered into in 1955, and in
Article 4(1), includes an obligation for fair and
equi tabl e treatnment.

No cases of the Tribunal have had occasion
to apply or interpret that particular provision
There is one case, the case of Rankin v. Iran,
which relied upon the sister obligation of Article
4(2) for "constant protection and security." It
was held to be a rel evant standard, along with a
customary international |aw standard, and both were
consi dered sinultaneously to the traditional fact
pattern of threats of violence against the person
and property of foreigners in Iran at the tinme of
the revolution, not particularly pertinent to us
here.

Then just one | ast note that the question

was is it the position of the United States that
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the reference to fair and equitable treatnment in
our bilateral investnent treaties and FCNs is

al ways intended to reflect customary internationa
I aw.

I was not prepared yesterday to give a
definitive answer, and |I'mstill not prepared to
give a definitive answer, but | would like to note
that in all of the transmittal letters of BITs
since 1992, the State Departnment has infornmed
Congress that the reference to fair and equitable
treatment reflects customary international |aw, as
did some of the transmittal letters before.

| can't explain why there is not a tota
uniformty in the transnmttals, but | sinply pass
that on to follow up on your question, Judge
Schwebel .

JUDGE SCHWEBEL: Well, thank you so much
M. Clodfelter. | find that all quite interesting.
I can accept the viewthat it is not only the
position of the United States today, but has been

the position in the past, at |least at tines, that
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custonmary international |aw requires fair and
equitable treatment, just as it requires pronpt,
adequate and effective conpensation on the taking
of the property of a foreign national

But what troubles nme about the analysis
that the United States is advanci ng here and about
the Tripartite interpretation is that it seenms to
take no account of the views of a l|larger nunber of
other States--in nunmerical terns, the mgjority of
ot her States, which repeatedly, in the 1960s and
'70s, in particular, put through resolutions in the
General Assenbly of the United Nations which
repudi ated the view that aliens are entitled to
fair and equitable conpensation and pronpt,
adequate and effective conpensation. Rather
taking the view that an alien only is entitled to
what ever the national |aw of the acting State | ays
down and nothing nore, that international |aw
sinmply has no rol e what soever.

One can view the Bilateral |nvestnent

Treaties, which |argely were negotiated and cane
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into force thereafter, as an attenpt to vault, by
conventional neans, the inpasse that had been
reached between the devel oped and devel opi ng worl d
over what the content of customary internationa
law is.

In the light of that history, it seems to
me that was on sonewhat unsteady ground in
asserting that provisions for pronpt, adequate and
ef fective conpensation or their equival ent, just
and equitable treatment, are provisions of
customary international |aw, unless perhaps one
founds that on the concurrence of those provisions
in alnost 2,000 Bilateral Investment Treaties.

I think there is roomfor neking the case
that, while the devel oping countries in the '70s
voted as they did, sinply to repudiate the
application of international law to the protection
of alien property, they did that in a collective
forum dom nated by bl ock voting and partisan
politics.

But when they had to confront the
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desirabilities and realities of attracting foreign
i nvestment, they were prepared to sign treaties
that went a great deal farther, and that indeed
conflicted with the views for which they had voted
in adopting the Charter of Econom c Rights and
Duties of States, the new International Econonic
Order, the later resolutions on permanent
sovereignty over natural resources and so on.

One could construct, fromthis
multiplicity of alnost 2,000 such treaties, which
fully enmbrace the devel oping world, and indeed the
former Conmuni st world or the current Conmuni st
world, | think a position that international |aw
has changed, in the view of States at |arge, and
now has conme to include, as customary internationa
| aw, those provisions, but sinmply to say it w thout
explanation, | think | eaves nany questions
unanswer ed.

That is the disquiet | have about whet her
the Tripartite position is cogent.

MR, CLODFELTER: If | mght just kind of
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briefly, first, let me just nention what is
relevant to this case. O course, these are not
gquestions that you are going to be called upon to
decide for this case. 1In this case, there can be
no question about what the nature of the
i nternational |egal obligations are between the
three State parties and the undertakings they have
made with respect to the investors of the other
parties.

So the debates on whether or not customary
i nternational law included a m ninum standard that
went on in the '70s and part of the '80s does not
affect the obligations as between the three State
parties and the investors fromeach of those
St at es.

The position of the United States was,
t hroughout that debate, continues to be, | think as
is the position of both Mexico and Canada, that the
debate was beside the point. Customary
i nternational law did have an international m ninmum

standard of treatnment which was well established,
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and of course the General Assenbly resolutions are
not binding. As you say, they were politica
efforts, and parties did subsequently enter into
agreenents where they expressly undertook
obl i gati ons which we believe are part of custonmary
i nternational |aw

But the real test, of course, during that
time was even, quite apart fromthe debate of
whet her or not 2,000 BITs can crystalize principles
of customary international law, is State practice.
What did they do when they were chall enged by the
States for actions against their nationals. Though
| don't have a study to present to you, we have no
doubt that States, even States that voted for
resol uti ons condenni ng the mni mum standard, felt
obliged to, in fact, recognize the rights of aliens
within their territory, pretty nmuch in accordance
with what we maintain is the mni mum standard of
treatment.

I will leave it at that. Thank you.

JUDGE SCHWEBEL: Well, if | may just add,
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| see the force of all of that, and | woul d observe
that what is striking is the change in Mexico's
position. Mexico was an exenpl ar, the perhaps nost
prom nent exenplar naybe apart fromthe Sovi et
Union in maintaining that a State could do as it
pl eased, in respect of the property of foreign
nationals and only national |aw was determ native.
You are as familiar as the rest of us with
the fanpus statenent of Secretary Hull, flow ng
fromthe oil nationalizations in the '30s, that the
fact that or the position that Mexico espoused, and
that might have entitled it to treat its own
nationals in that way, could not affect the rights
of Anerican investors in Mexico, and noreover
Mexi co was the principal sponsor of the Charter of
Econom ¢ Rights and Duties, which was a fl at
repudi ati on of international law in this sphere.
Now one can say that Mexico has reversed
position by adhering to the Tripartite Declaration
and recogni zing as custonmary international |aw what

it had refused to recogni ze as custonary
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international law for decades. That | think is a
positive elenment of the Tripartite Declaration.

PRESI DENT STEPHEN: Ms. Svat?

MS. SVAT: Thank you.

Menbers of the Tribunal, today | will
address Mondev's expropriation claimunder Article
1110, and | will showthat it is tine-barred inits
entirety.

No claimfor violation of Article 1110 can
be sustained in this case. During the course of
this arbitration, Mondev's expropriation claimhas
changed quite a bit. So | would like, first, to
just briefly trace the evolution of its claimfrom
the Notice of Arbitration to its presentation here

this week, in light of the requirenents of Article

1110.

Then, | will address the claimthat Mondev
now urges the Tribunal to accept. |In this regard,
I will explain three fundanental errors in Mondev's
reasoni ng.

First, Mondev's investnent coul d not
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possi bly have been protected by Article 1110 of the
NAFTA;

Second, Mondev, again, as it did with
Article 1105, creates out of whole cloth a new
el enent allegedly required for a showi ng of breach
of Article 1110;

Third, in doing so, Mondev ignores a
weal th of international authority that confirns
that there is no basis to Mondev's interpretation
of international |aw

That is it, actually, just three.

Before | begin, however, | would like to
rem nd the Tribunal of one thing. The United
St at es unequi vocal |y denies that any expropriation
occurred in this case. After | have concl uded ny
remarks, M. Legumwi |l explain why, as a factua

matter, Mondev's allegations of an expro in the

1980s fail. But during the course of ny remarks,
wi || address Mondev's |egal argument, assum ng
their factual allegations to be true. | wll test

those argunents against the el enents necessary to
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establish a breach of Article 1110 and al so under
i nternational |aw

My remar ks, based on Mondev's | ega
argunments, therefore, should not be m sconstrued as
acceptance of their argunent or allegations for any
pur pose, other than to show that the claim as
pl eaded, is tinme-barred. Qur position is that
there sinply was no expropriation here at any tine.

So, to begin, | will now review Article
1110 and the evolution of Mndev's claim
thereunder. |If you will direct your attention to
the screen, | will read the portion of paragraph 1
of Article 1110 rel evant here.

It states, "No Party may directly or
indirectly nationalize or expropriate an
i nvestment, except for a public purpose, on a
nondi scri m natory basis, in accordance with due
process of law in Article 1105(1) and on paynent of
conpensation in accordance wi th paragraphs 2
t hrough 6."

In other words, an expropriation would
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constitute a breach if it failed to conformto any
of these four conditions set forth at subparagraphs
(a) through (d).

Now, over the course of the arbitration
Mondev' s al | egati ons have been a bit of a noving
target. Initially, Mndev alleged that the SJC, by
its 1998 decision in Lafayette Place Associ ates,
expropriated Mondev's investnent and that the
expropriation violated all four grounds under (a)

t hrough (d).

PRESI DENT STEPHEN: | am sorry. Would you
just repeat that--the first viewpoint was?

MS. SVAT: Their first view was that the
court, the SJC, by its decision actually
expropriation Mondev's investnent. That was in the
Notice of Arbitration. That was quite a while ago.

In the Menorial Mondev alleged that it was
the course of conduct of the City and the BRA that
expropriation Mondev's rights, but still in
violation of all four of the conditions in

paragraph 1. At that point, Mondev had all but
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admitted that its allegation of violation of
Article 1110 was tine-barred because it had all eged
all of the elenents that could possibly be rel evant
to assert a breach were conplete before 1994.

So, to avoid this result, Mndev has
recast its allegations yet again. It still alleges
a taking by the City and the BRA in the 1980s, but
it no | onger argues that the expropriation failed
to conformto all of the conditions at (a) through
(d); instead, it focuses only on subparagraph (d),
the failure to conpensate. The reason is plain.
Only subparagraph (d) could possibly provide Mndev
with a textual hook to allege a violation of breach
after 1994.

Thus, Mondev alleges, and | have sone
par agraphs here fromits Reply that | will put on
the screen, that "the taking of LPA's contract
rights by md-1990," and during the hearing this
week they have now said by nmid-1991, "by the City
and the BRA " that taking "needed to be acconpani ed

by payment of conpensation,” and it wasn't.
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Of course, Mondev has never suggested that
either the City or the BRA or anyone el se ever
acknow edged that a taking occurred or that
conpensation was due. To the contrary, they denied
liability throughout 7 years of donestic
litigation, nor, | nmight add, did LPA ever allege a
taking by the City or the BRA under U S. |aw.

So, according to Mondev, and this is the
heart of our disagreenent, "Although there was no

i medi at e paynent of conpensation," the alleged
breach of Article 1110 did not occur at the time of
the all eged taking because, and | will quote again,
"means were initially available to Mondev to obtain
conpensation." Thus, the breach, according to
Mondev, did not occur until 1998 or 1999 when the
Massachusetts and U.S. courts denied LPA relief.
Now, if this sounds fanmiliar, that is
because yesterday | challenged a nearly identica
argunment under Article 1105. Mndev rests its 1110

claimon a self-made rule that ties the timng of a

breach to the availability and exhaustion of
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donmestic neans of obtaining relief.

Agai n, Mondev does not cite a single
authority in support of its theory, but it does set
forth, in detail, its purported rule. | would
i ke, again, to suggest we | ook at the screen. |
have broken down the elements of the rule that
Mondev st ates.

When a State expropriates indirectly,
there is a lack of conpensation, there is available
an administrative or judicial procedure for
assessi ng whet her such an expropriation took place
and, if so, for providing conpensation, and such
procedures are invoked, but fail to conpensate,
then it is with the failure to conpensate that the
State breaches its obligation under internationa
I aw.

Mondev asserts this proposition as if it
were black-letter law, as if it were the case that
international |law places on a clainmnt the burden
to initiate and pursue avail abl e and donestic

remedi es, any avail able donestic renedies to
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deternmine that an expropriation has taken place and
t hat conmpensation is due, even in the face of a
State's conplete failure to acknow edge the taking
or the need to conpensate, and, according to
Mondev, only when such domestic renedies failed
does international |aw consider the State's conduct
wr ongf ul .

But the truth is that neither the | anguage
of Article 1110, nor any principle of customary
i nternational |law, supports this purported rule.
I nstead, both the NAFTA and the body of
international authorities cited before this
Tribunal confirmthat no rule exists, and it is to
these sources of law that | will now turn.

I will begin with the ext of Article 1110
After | sunmarize the el enents required under
Article 1110 to show a violation of its provisions,
I will then denonstrate that nowhere in this text
can Mondev hope to find support for the self-nmade
rule. | am projecting paragraph (1) of Article

1110, again, just for background. As we saw
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earlier, it states that the NAFTA parties may not
nationalize or expropriate, directly or indirectly,
except under four specific circunstances.

Now, keeping Article 1110 in mind, | would
like to take a brief detour. Before | address the
t heory of breach that Mondev alleges, | would |ike
to recall a threshold question that Sir Arthur
posed at the begi nning of his presentation on
expropriation.

He asked, "Did Mondev's investnment come
within the scope of Article 1110?" |'ve put these
portions of the transcript on the screen.

"We subnmit the answer is no." Sir Arthur
went on to argue that, "Mondev had an investnent in
the United States in the Lafayette Place Project."
He then suggested no room for doubt that Mondev's
i nvestment is protected by Article 1110.

However, "so far as Mondev was concerned,
by m d-1991, Mndev's investnment in the Lafayette
Proj ect had been destroyed."

Thus, we subnmit, it could not possibly
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have been protected by Article 1110 of NAFTA

I ndeed, Chapter Eleven, as M. Legum expl ai ned
yesterday when he referred the Tribunal to the
notes that acconpany the Treaty at Page 393 of the
bl ue book.

"Chapter Eleven only covers," and it's on
the screen, "only covers investnents existing on
the date of entry into force of the NAFTA or those
made thereafter.”

Thus, it is difficult to understand how
Mondev can assert that its investment came within
the scope of Article 1110. Indeed, it is the
position of the United States that it did not.
Moreover, even if Mndev's investment were
expropriated, even if it was creeping
expropriation, that expropriation by the City and
the BRA ended | ong before 1994. Their alleged acts
and oni ssions did not have a continuing character

If the Tribunal does not object, | would

like to return to the point of the continuing

character of those acts at the end of my conments.
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JUDGE SCHWEBEL: |s it your position, Ms.
Svat, that there was no investment because of the
nortgage matter or is it based on sone other
proposi tion?

MS. SVAT: M point is to point out that
based on Mondev's allegations the investnent was
conpletely destroyed in 1991, and therefore it was
not an investnent existing on the date of the entry
into force of the NAFTA. So it could not possibly
be protected by an obligation that wasn't in force
at the tinme the investment existed.

JUDGE SCHWEBEL: How do you interpret
"destroyed"?

MS. SVAT: Well, words were used
yesterday, such as a death by a thousand cuts, the
date of the death certificate. The allegation is
that the investnment was taken, that it was gone,
that it was destroyed. | interpret that as being
that there was no | onger an investnent.

JUDGE SCHWEBEL: |If | nmay say so, | find

that point quite unpersuasive. | mean, suppose
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that an alien invests in a State, and there is an
undoubt ed i nvestment at one tinme, and nobs,
uncontrolled by the State, destroy the investnent.
Let's say it's a hotel. Do the rights of the alien
i nvestor di sappear because the mob has destroyed
the hotel? Surely the value of the investnent is
sonmething to which the alien investor still is
entitl ed.

MS. SVAT: M point is nerely that the
obligations that the United States has, under the
NAFTA, the very protections of Article 1110 were
not in force on the date that the investnment was
taken. Therefore, if the NAFTA were in force at
that time, then | would take your point, that, of
course, if there's a taking, you can't argue that
there's no investnent, therefore, there's no
protection.

My point is sinply that, on January 1st,
1994, what was Mdndev's investnment on the date that
the Treaty canme into force? Mndev has conceded

that it was no longer in existence.
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JUDGE SCHWEBEL: Well, that nmay be, but
its claimwas in existence. Even if the enterprise
had been destroyed as a viable enterprise for
Mondev, the fact that it had made an investnent, if
it is a fact, let's assune it to be a fact, is
there, and its claimfor the value of that
i nvest ment subsi sts.

MS. SVAT: Well, first, | would like to
have the slide back on the screen of Note 39, which
is extrenmely clear, and it says that the Treaty
only covers investnents that are existing. |If the
Laf ayette Place Project ceased to exist in 1991, as
Mondev argues and contends, then my point is that
it is not covered by Article 1110, which is exactly
what Mondev proposed yesterday or Tuesday.

Now, if the NAFTA had been in force at the
time of the expropriation, that would be a
different scenario altogether, and | think that is
the source of ny and your sort of not neeting of
the minds here. | would like to take just a nonent

to read this.
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PROFESSOR CRAWFORD: Ms. Svat, if you | ook
at the definition of investor of a party, it says,
"I nvestor of a party is national, et cetera, that
seeks to nmeke, is nmmking or has nmade an
investnment." So you night cover the scenario, and
M. Legum gave the same answer to me yesterday,
that, provided they have made an investnent--

MS. SVAT: Yes, and in fact | actually do
cover that in my points, and | will try and do it
ri ght now, and perhaps just repeat it when | get to
it. That is that if there were a continuing
breach, that breach, on January 1st, 1994, would
neverthel ess have--if it were continuing, then
there would be a breach, but it would only give
rise to a 3-year wi ndow in which a claimnt could
bring a claim |In any event, that would be the
result there. However, we definitely do not
concede the point that the breach continued in any
form

I nerely nmeant to take this detour to show

that the conclusion that Mondev drew definitively,

806



10

11

12

13

14

15

16

17

18

19

20

21

that its investnment was within the scope of a
Treaty provision, we submt is not tenable if it
was gone before the Treaty provisions entered into
force. W are not taking issue with the notion of
protections in place when a taking occurs.

Yes, the NAFTA does protect investors that
had i nvestnents that may no | onger exist, so |ong
as they had them begi nning on January or
thereafter, according to the note.

JUDGE SCHWEBEL: Well, | now understand
your point. |'mnot sure, still, that |I find it a
per suasi ve point, but | understand the point, and
see it has sonme force, but | think the counter case
woul d be that this chapter covers investnent
exi sting on the date of entry, nmeaning that if an
i nvest ment has been made before, but the claimfor
it subsists because it has not been dealt with,
that, too, could be regarded as an existing
i nvest ment .

M5. SVAT: | will address sone of these

points a little later, but I would like to say that



10

11

12

13

14

15

16

17

18

19

20

21

Mondev has not alleged that its claimis the
investment. If its claimto noney were its
investment, that is a different story, and Mondev
hasn't alleged it, and that is why | don't address
that scenario.

PROFESSOR CRAWFORD: | turn your attention
to paragraph 8, the definition of investnent.

"Interests arising fromthe conmtnent of
capital or other resources."”

M5. SVAT: Yes.

PROFESSOR CRAWFORD: You might, | suppose
argue, argue, well, the Claimant will say that they
made a conmmitnent of capital and other resources in
the United States, admittedly before NAFTA entered
into force, and that as a result of events that
occurred before that date, they still had interests
whi ch arose fromthe conm tnent of capital, and
that those interests fall literally within the
definition of investnmnent.

Therefore, on that analysis, if anything

happened after the 1st of January 1994, which
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809
resulted in the deprivation of those interests,
Article 1110 could potentially apply. Certainly,
Article 1105 coul d apply.

MS. SVAT: I'd like to say that, in
response, Article 1139 defines investnment very
broadly, and this is not unusual. Mondev, however,
has defined its investnment very narromy. |ndeed,
the litigation that ensued in the years follow ng
was related to--was al so specifically related to
that very investnent that they are claining under
1110 was taken. So ny comments are linmted to the
expro claimand to the investnent that Mndev
al | eges was taken.

PROFESSOR CRAWFORD: | suppose that
argunment may be nore relevant to the 1105 point,
that if you had it as--let's assune,
hypot hetically, that a person who had nade an
investment still had interests in the formof valid
clainms arising fromthat investnent in the
territory of the State at the tinme that NAFTA

entered into force and that those interests were
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subsequently elinm nated by action which, on the
face of it, was contrary to 1105, that it is
possi bl e to conceive of situations in which that
woul d be covered.

| can see that in the context of a court
deci sion after 1st January 1994, which says you
didn't actually have an interest because your |ega
interest didn't exist under the applicable law, the
position may be different.

MS. SVAT: | think the Clainmant, we take
the allegations as we find them They allege, with
respect to each claim certain investnents, and
think we need not go beyond, in this particular
case, the very words that were used at this
hearing, and that is all | was nmerely trying to
poi nt out.

MR, LEGUM |f | nmay just nmake one quick
point, if the Tribunal will take a | ook at
subparagraph (j) of Article 1139, it will see that
there is a carve-out for the definition of

investment. It says, "lnvestnment does not nean
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clains to noney that arise fromcertain linmted
categories," and then it goes on to say that it

al so doesn't include any other claimto noney that
does not involve the type of interests set out in
subpar agraphs (a) through (h). One could draw a
negati ve inference fromthat and say that an

i nvestment can be a claimthat arises from one of
those other types of investnents that is set forth
in Article 1139.

However, if that is what the investnent
that we are tal king about here, that has dramatic
consequences for Mondev's expropriation claim |f
its investment within the NAFTA is only its claim
to money, well, clearly, that was never taken by
any act that preceded the entry into force of the
NAFTA. The only way that that claimcould have
been taken, in any respect, would be by actions
that took place thereafter

MS. SVAT: One last, final point of
clarification just to finish up ny discussion with

Judge Schwebel, the notion that a claimexists
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after the investnent is taken, the point being that
prior to the NAFTA international |aw, of course

exi sted, and there would be a cl ai munder
international |law that existed for an expropriation
of a foreign national's property in the United
States. That would be a claim however, that
Canada woul d need to espouse on behal f of Mondev,
under customary international |aw principles, not
under a treaty entered into subsequently that gives
private rights to investors.

JUDGE SCHWEBEL: Well, couldn't Mndev
pursue the claimin its own nane through the courts
of the United States, as, indeed, it did?

MS. SVAT: It did not pursue an
international claim | amonly discussing the
expropriation claim not its pursuit of the claim
in the U S. courts, which obviously happened after
the NAFTA. M coments are limted to explaining
why the expro claimis tine-barred here.

JUDGE SCHWEBEL: Let's suppose that from

the outset of the litigation, counsel for Mndev
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submtted the causes of action they subnitted, but
al so submitted that the actions of authorities in
Massachusetts were in violation of internationa
law, wouldn't a court hear those cl ains?

MS. SVAT: | apologize. | amnot going to
be able to answer that question of whether or not a
donestic court would hear the international claim

JUDGE SCHWEBEL: Well, | believe that it
woul d. There is certainly no barrier to a U S.
domestic court ruling on questions of customary
i nternational law, and that has been the case from
the foundation of the republic.

PROFESSOR CRAWFORD: Wl |, of course, the
pack at Havana nmay have been open to LPA, but they
didn't rely on it would probably be the short
answer to the question. | amnot trying to answer
Judge Schwebel's question.

M5. SVAT: | didn't realize that he had
asked a question. | couldn't answer his first
question, and | am sure he's correct in his

response to it.
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Now, if | could resune, | think the rest
of ny comments will help elaborate on all of these
issues, if that is all right.

But, of course, Mondev's argunment is that
the breach of Article 1110 did not occur unti
1999, and thus it is saved. It is to this argunent
that | will now turn. There are several basic
precepts that flow fromthe provisions of Article
1110(1), which by thenselves refute Mndev's
suggestion that a special rule applies in this
case, and | will have to recall Slide No. 12 at
this point if we could have just the provisions.
Thank you.

First, the standard of treatnent due does
not depend on whet her an all eged expropriation is
direct or indirect. Article 1110 is categorica
and applies equally to both kinds of
expropriations, and no party nmmy expropriate
directly or indirectly.

Second, no additional inquiry or show ng

is required regarding the manner in which the
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al l eged expropriation is carried out. Either a
Party expropriates for a public purpose on a
nondi scri m natory basis, in accordance with due
process and on paynent of conpensation, or it
doesn't.

Here | would add that if this Tribuna

were to accept as true all of Mndev's allegations
concerning the City and the BRA, it would be quite

difficult and inpossible, | would suggest, to avoid

the conclusion that the 1991 expropriation under

Mondev' s al | egati ons was not | awful on other

grounds as well. Sir Arthur alleged expropriatory

acts by the City and the BRA that he al so descri bed

as threatening, coercive, dilatory and
unreasonabl e, just to use a few adjectives. By

this reasoning the expropriation would have been

unl awful in 1991 even if it had been conpensated.

But of course we know that it was al so
unconpensated in 1991
Finally, nowhere does Article 1110(1)

refer to or require the Claimnt to use any
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donmestic adjudicatory procedures that nay be

avail able to determ ne whether there has in fact
been an expropriation or whether any other type of
remedy is due. There is no roomw thin the four
corners of Article 1110(1) for Mondev's theory.

O course, where an Article 1110 claimis
based on subparagraph (d), an allegation of
expropriation not on paynent of conpensation,
par agraphs 2 through 6 sweep in additional required
elenents of a claim However, as we shall see,
par agraphs 2 through 6, |ike paragraph 1, evidence
a clear inconpatibility between the text of Article
1110 and the theory that Mondev would like this
Tribunal to apply. The additional requirenents
cont ai ned in paragraphs 2 through 6 work in two
conpl ementary ways. They indicate the agreenent of
the parties as to howto conply with the
conpensation requirenent, and they identify ways in
which a party's purported conpliance may
neverthel ess fall short of the treatnent required.

Thus, as you can see fromthe slide, a Cl ainant
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could rely on paragraph 2 to allege that although a
party of fered conpensation, it failed to provide
conpensation that was equivalent to the fair narket
val ue of the expropriated i nvestnment immediately
before the expropriation took place. And the sane
is true for paragraphs 3, 4, and you al so have 6
projected on the screen. And | won't go through
those now since we're running a little short on
time.

But each of the inquiries at paragraphs 2
through 6 address a situation of calculating the
exact anount, form or manner of paynment due. Not
one questions whether the alleged expropriation
occurred or whether it was conpensable. |[|ndeed
they all presune recognition of a conpensable
expropriation by the State. Mreover, none of them
set forth different rules for direct as opposed to
i ndi rect expropriations, or rules that a C ai mant
first seek donmestic renedy.

There is just no paragraph of Article 1110

that even hints that an indirect expropriation
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becomes unl awful only when a claimant fails to
secure a domestic renedy.

But adopting Mondev's novel theory woul d
require that we ignore not only 1110 of the NAFTA,
but international |aw as well. And under
international law, there are principles that
address the nmeans by which a State may satisfy the
obligation to conpensate for an expropriation.
There are even reasons for finding an unl awful
expropriation at a tinme |ater than the
expropriation itself. But no rule of internationa
| aw supports Mondev's novel theory that a State's
obligation not to expropriate w thout conpensation
is only breached when the Cl ai mant i nvokes but is
deni ed recovery by domestic procedures.

As the United States denobnstrated at pages
27 through 30 of its Counter-Menorial, and 43
through 47 of its Rejoinder, international |aw
deternmines the legality of an expropriation at the
time of the expropriation unless a State at that

time either pays conpensation or observes the
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obligation to conpensate, and this is what |an

Brownl i e nmeant when he- -

PRESI DENT STEPHEN: Wbul d you perhaps j ust

repeat those sets of paragraphs that you nmentioned?

M5. SVAT: 27

of the Counter-Menori al

Rej oi nder.

t hrough 30--those are pages

and 43 through 47 of the

PRESI DENT STEPHEN:. Thank you. |'m sorry.

| interrupted you. You

Brownl i e.

expl ai ned that an expropriation, quote:

unl awf ul

M5. SVAT: No,

were getting on to

no, that's quite all right.

Yes, he nmade the same point when he

is

unl ess there is provision for the paynent

of effective conpensation," unquote. And the Iran-U. S

Clainms Tribuna

I nt er nati onal

al so agreed in Anpbco

Fi nance Corporation v. lran. It

el aborated on what it neans to nmake the requisite

provi si on for conpensat

on so as not to run afoul

of its obligation to conpensate. That Tribuna

st at ed,

"Provisions for

t he determ nation and
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paynment of conpensation nmust provi de the owner of
the expropriated assets sufficient guarantee that
the conpensation will be actually deterni ned and
paid in conformty with the requisites of

i nternational |aw "

And |i kewi se Professors Sohn and Baxter

said something quite simlar in their draft

convention on international responsibility. They

said "Vague assurances at the time of the taking of

property to the effect that conpensation will be
paid in the future are insufficient if action is
not taken within a reasonable time thereafter to
grant that conpensation. Thus, where a State's
of fer of conpensation is inadequate, the
expropriation will be deemed unacconpani ed by
conpensation and in breach of the governing
i nternational obligation."

And | woul d al so direct the Tribunal to
exam ne the case of the Seizure of Property and
Enterprises in Indonesia, which was a deci sion by

Lord McNair, and we cite to it in our briefs at
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pages 252 to 253 of that opinion. Lord MNair set
out a simlar standard for determ ning when a
taking is unlawful for failure to offer
conpensation. And I'Il read it fromthe slide

qui ckly.

"It thus appears that there is no
certainty as to the ultinmte paynent of
conpensation. It is difficult to see how in these
ci rcunst ances"--nmeani ng those of the |Indonesian
Government sei zure of Dutch property--"a Tribuna
could find that the nationalization had been
acconpani ed by effective nmeasures which ensure and
make certain the pronpt paynment of adequate
conpensation. "

Now, this well-settled principle has two
corollaries. First and nost logically, State
responsibility will not attach at the tine of an
expropriation if it is acconpanied by the required
recognition of the obligation to conpensate. And
the rationale for this rule is obvious. A State

that pronptly recognizes its obligation and
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provi des sufficient assurance that it will live up
to such an obligation should not be held to be in
violation of international |aw on the basis of
failure to pay at the tinme of a taking.

And second, a State's ultimate failure to
live up to the obligation it recognized at the
earlier time of the expropriation will give rise to
i nternational scrutiny, and in such a case the
breach of the international obligation could arise
after the expropriation took place. And this nekes
perfect sense as well. Any other rule would allow
a State to avoid responsibility all together by
sinmply prom sing, but never delivering conpensation
in the amount required.

And i ndeed, Article 1110 contenpl ates as
much, and I'I1l just reflect back. W |ooked
earlier at paragraphs 2 through 6. A d ai mant
could show, for example, that conpensati on was
eventual ly paid as prom sed, but that under
par agraph 4, for exanple, interest was not

cal cul ated properly fromthe date of the
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expropriation until the date of actual paynent.
Thus the failure to conpensate may be judged to
have occurred at a tine subsequent to the taking.

However, the case--

PROFESSOR CRAWFORD: O course, not all of
those failures would render the act on
expropriation. It may well be that they would
sinmply be a breach of the failure to pay a certain
anount of noney. The expropriation itself could
still be, in effect, lawful. For exanple, if not
all the interest was paid, there would sinply be no
obligation to pay that anobunt of interest. |In any
event, that's really--

MS. SVAT: And under Article 1110 it would
sinply a violation of Article 1110, paragraph D

However, the case alleged by Mondev is
very different fromthe situation envisioned by
Article 1110, where failure to pay conpensati on may
be deemed to occur subsequent to the taking, nanely
Mondev' s al |l egations |ack the factual prerequisite,

acknowl edgenent by the United States of an
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obligation to conpensate. Mondev's claimsinply
does not include an allegation, because it cannot,
that either the City or the BRA, quote,

"guarant eed," unquote, that any conpensati on woul d
be paid to LPA. Mndev had never even suggested
that the City or the BRA acknow edge that a taking
occurred or that compensation would be forthcon ng.

Therefore, this case, as pleaded by

Mondev, presents the classic case where

i nternational authorities direct the Tribunal to

| ook at the circunstances surrounding the all eged

expropriation and not beyond.

Pr of essors Sohn and Baxter's rule of thunb

is instructive in this regard, and I'Il read it
fromthe screen. "While no hard and fast rule may
be laid down, the passage of several nonths after
the taking without the furnishing by the State of
any real indication that conpensati on would shortly
be forthcom ng woul d rai se serious doubt that the
State intended to nmake pronpt conpensation at all."

And here there is no room for doubt.
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Mondev Concedes that neither the City nor the BRA
furni shed any indication that conmpensati on would be
forthcoming, either at the tine of the alleged
expropriation or at any tine thereafter

As | pointed out earlier, the City and the
BRA in fact denied liability throughout the seven
years of litigation where the issue of a taking by
the City and the BRA was never even an issue.

Thus, because no el enment of the alleged
wrongful taking could have renmined to be conpl eted
under Mondev's allegation, there is no valid
justification to | ook beyond the date of the
purported expropriation in this case.

And |'m just about the discuss a few
cases, and |I'm wonderi ng whet her the Tribunal would
prefer that | delay for--

PRESI DENT STEPHEN: Yes. Thank you for

raising it. | was thinking that you would be able
to conclude. But you still have a few nminutes, do
you?

MS. SVAT: | will not be able to conclude
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in 5 mnutes.
PRESI DENT STEPHEN: In that case we'l
adj ourn now for a quarter of an hour. Thank you.

MS. SVAT: Thank you.

[ Recess. ]
MS. SVAT: | was just about to discuss a
nunber of cases, and |I'lIl preface by saying that in

not one of the nany cases cited by Mondev or by the
United States did a Tribunal | ook beyond the date
of an expropriation in the face of a State's
conplete failure to acknow edge a taking or its
obligation to conpensate.

And here | will briefly exanine a few of
those cases that involved indirect expropriations,
and |I'Il begin with the Biloune & Marine Drive
Conpl ex v. Ghana Investnment Center, which is at
US. App. Vol. 9, Tab 4. It was an investnent
di spute subnitted under the ternms of an investnent
agreenent and deci ded by an ad hoc Tribunal in
1989. The Biloune Tribunal found that a series of

acts and om ssions on the part of the Governnment of
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Ghana culninated in the indirect expropriation of
the Claimant's rights and interests in the
devel opnent of a resort in Agra, Chana. In
particul ar the Tribunal determ ned, at pages 107
t hrough 210, that the expropriation took place on
the date of the last in a series of acts. The |ast
of these acts was M. Biloune's deportation. But
the Tribunal found that that deportation had
effectively prevented the investnent enterprise
fromfurther pursuing its approved project. Like
Mondev' s al | egations here, Ghana never acknow edged
the expropriation. 1In fact, Ghana had deni ed even
that the deportation was related to the investnent.
M. Bil oune never sought conpensation through
nmuni ci pal procedures as far as the case tells us.
Yet the Tribunal did not inquire whether any
remedi es m ght be avail able under Ghana's law. It
sinmply found a breach of the internationa
obl i gati on.

Li kewi se, in Phillips Petrol eum Conpany v.

Iran at U S. App. Vol. 10, Tab 30, the Iran-U. S
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Clains Tribunal found that the Claimant's
contractual rights were expropriated through a
series of acts attributable to the Government of
Iran. In Phillips the Claimants held rights to a
portion of oil produced under a governnent-granted
concession. Consistent with the principles that |
have been describing, the Tribunal found an
unconpensat ed taking occurred on a date by which it
had become clear to the Clai mant, quote: "That
there was no reasonabl e prospect of return to an
arrangenent," unquote, on the basis of the
Claimant's original contract. And that's at
par agraph 102. And the Tribunal further found that
as of that time, quote: "No conpensatory paynent
was made for the Claimnt's share," unquote. And
that's paragraph 113.

At no point did the Tribunal exam ne
whet her domestic avenues were available to the
Claimant to establish that an expropriation took
pl ace or to seek a nunicipal remedy.

And finally 1'Il refer to the CVME award
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that Mondev cited yesterday. And as we heard
yesterday, CME all eged, anobng ot her things, an
expropriation of its investnent in the Czech
Republic. It was a joint venture corporation set
up to operate a television broadcasting station
And the Tribunal found a de factor expropriation of
the investnent's exclusive use of a broadcasting
license by the rel evant governnent authority.
You'll recall that that authority had by agreenent
granted CME exclusive use of a license to broadcast
in 1993. And the authority |later expropriated it
by coercing an anmendnent of that agreenent in 1996
and by acts and omissions in 1999 that allowed the
i nvestment to be conpletely destroyed.

Agai n, the Respondent never acknow edged
the indirect expropriation. Yet the Tribunal did
not put the onus on the Claimnt to perfect its
clai m of breach by seeking redress in |ocal courts.
It found the unlawful taking in 1999. |Indeed the
Tribunal, at paragraph 415 found, the Cl ai mant was

not obligated to wait for the outcone of
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proceedi ngs pendi ng before the Czech Suprene Court
before instigating treaty proceedi ngs. The
Tribunal said the outcome of the civil court
proceedings is irrelevant to the decision on the
al | eged breach of the treaty by the Medi a Counci
acting in concert with the Respondent.

Yet Mondev continues to stand by its
theory that an indirect taking, unacconpani ed by
recognition of the obligation to conpensate, does
not violate Article 1110 until avail able domestic
procedures have been sought and have failed to
yield any remedy. Wth nothing to back it up

Mondev sinply surnises, at paragraph 155 of its

Reply, that because the nmonent at which an indirect

expropriation occurs will be uncertain, it is

i nevitabl e that conpensation al ways follows such
expropriation and presunmably that no failure to
expropriate foreign indirect expropriation arises

at the tine of the taking.

United States, however, finds the view of

Judge Brower nore convincing. Judge Brower is
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formerly and now sitting judge of the Iran Clains

Tribunal, of course, and also fornerly counsel to

Mondev. In his separate opinion in the Sedco case

which is US. at Vol. 11 at Tab 36 before the Iran-U.S.

Cl ains Tribunal, Judge Brower endorsed a much

nore reasonable view. He said, "By definition it

is difficult to envision a de facto or creeping

expropriation ever being lawful, for the absence of

a clear intention to expropriate alnost certainly

i mplies that no cont enporaneous provision for

conpensati on has been nmade. |ndeed, research

reveal s no international precedent finding such an

expropriation to have been lawful."

Mondev' s argunent that the failure of

judicial renedies in 1998 and 1999 triggered the

breach of Article 1110 sinply cannot be reconcil ed

with any of the international |law principles | have

just discussed. In fact, we can appreciate the

sharp distinction between a failure to provide

conpensation for an expropriation and the failure

to secure a donestic remedy from nunici pa

courts
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for the same | osses.

And | will project paragraph 144 of the
Speci al Rapporteur's Second Report on the then
Draft Articles on State Responsibility to
articulate the distinction | speak of, a
di stinction that Mndev mnisses.

In a case where a nondi scrim natory but
unconpensat ed expropriation occurs, it is the
failure to conpensate which constitutes the gist of
the breach, and this failure my be judged to have
occurred at a tinme subsequent to the taking.
Nonet hel ess, the failure is still analytically
distinct fromthe exhaustion of local judicia
renmedi es. And the breach in such a case would
occur at the time the failure to conpensate
definitively occurred, whatever formthat failure
t ook.

O course here the current discussion is
about whether Mondev's Article 1110 claim as
alleged, is tinme-barred. So we are dealing only

with Mondev's allegations of breach, not with a
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case where an expropriation has occurred. And the
statement on the screen is also slightly off point
because of course Mondev has not alleged a
nondi scri m natory expropriation. But even assum ng
that were the case, Mondev has not put forth a
singl e piece of evidence to refute the United
States' showing that the failure to conpensate, as
al I eged, occurred before NAFTA's entry into force.
Thus, the alleged failure here definitively
occurred before LPA sued the City and the BRA in
1992.

And just as an aside, 1'd like to point
out that the PClJ's decision in Phosphates in
Morocco, which are in the briefs, is also a good
case on this point. That is at U S. App., Vol. 6,
Tab 44. It's towards the end of the decision, and
it's page 22 or 28, dependi ng on whet her you | ook
at the top or the bottom of the page. But the PClJ
found very simlar--or the same point, which is
that the expropriation was distinct fromthe

pursuit of |ocal renedies thereafter. It was
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di smi ssed on jurisdictional grounds, but
nevertheless it did exani ne the notion of a taking,
and later a pursuit of domestic renedies.

And | have just one final point that |
woul d I'ike to discuss before | conclude ny renarks,
and | alluded to it earlier, the notion of the
continuing wongful act. Mndev here alleges the
wrongful acts of the City and the BRA conti nued
post NAFTA. | believe Sir Arthur |ikened the
situation to that of a forced di sappearance in
human rights |aw, a di sappeared investnent he
called it.

Now, to begin, if this were the case
woul d just note--and | believe | noted this
earlier--that NAFTA's three-year prescription
peri od woul d have | apsed on January 1st, 1997, just
as Professor Crawford's hypothetical yesterday of
the illegally frozen assets. The right to bring
such a claimwi |l |apse | ong before Mondev's notice
of arbitration was filed.

But to be sure it is not the case that the
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835
al l eged wongful acts continued in this case. The
ILC's Article 14 and the conmentary on Article 14
provi des sone exanples of continuing wongful acts
such as the involuntary di sappearance or unlawfu
detention. And even point out that the situation
of a creeping expropriation nay be a special case.
But the case that the ILC cites and on which Mondev
relies, the Papam chal opoul os case, if |'ve said
that correctly, is an apposite here. Indeed it
turns out that the case is very different fromthis
case, and |I'Il just briefly distinguish that case
on a few | evels.

And first 1'd like to just point out that
of course Article 1 of the Protocol to the
Convention is not the sane as Article 1110, so we
can just presune that there are obvious differences
in that regard which I amnot going to go into.

But the first difference | will address is
that although the taking in that case, which
apologize, | will just refer to as "that case" so

don't have to say it so many tines.
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[ Laughter.]

MS. SVAT: Was a de factor expropriation.
It was not a creeping expropriation in the sense
that it took a very long tinme for the expropriation
to take place. The court found that the
expropriatory act was a |legislative act of 1967.
They found it amounted to a de facto expropriation
because rather than taking title to |land, the | and
was rather occupied by in that case the Navy Fund.
But as of 1967 the de facto expropriation had taken
pl ace.

Second, in that case there was no | ack of
the factual prerequisite |acking here, and by that
I nean the acknow edgenent by the State of an
obligation to conpensate. |In fact the European
Court found, at paragraph 39, that as early--and
I"m quoting here--"As early as 1968 the Athens
Court of First Instance allowed the applications
made for interimneasures to restore the origina
position of the owners and the | and occupied." In

fact, from 1968 through the date that the case
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eventual |y canme before the European Court, G eece
had acknowl edged the de facto taking and attenpted
to remedy the situation. And in fact, nuch of the
court proceedi ngs that ensued over the years

bet ween 1968 and the date of the case, which
believe is 1993, yes, 1993, were about how to
arrange for conpensation for the original owners of

t he | and.

PRESI DENT STEPHEN: So Greece acknow edged

the fact that conpensation was due?

MS. SVAT: The courts and ot her organs of
t he governnent acknow edged that conpensation was
due. The Navy Fund never relented. They continued
to occupy the property. And there were sone
di sputes between the Mnistry of Defense and the
M nistry of Agriculture, but by all signs the
wei ght was surely on the side of the governnent
organs that were trying to renmedy the situation,
and they were | ooking for land that they could use
to trade. So throughout the whole period there was

an acknow edgenent.
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And third, the obligations of the Protoco
that was alleged to be breached, were binding on
the date of the taking. Unlike here, where Mondev
admits that the NAFTA was not in force on the date
of the alleged expropriation, the Court in this
case, in Papani chal opoul os, nade cl ear at paragraph
40 that the Convention and the Protocol entered
into force as to Greece in 1953 and 1954
respectively.

Now, there was a tine period during the
m ddl e of the facts of this case where G eece
di savowed its obligations, and then reinstituted
them | believe it was 1970 to 1974 is the w ndow.
But when the taking occurred and then when the
court heard the case, and then ultimately in 1985,
when Geece allowed the suit or allowed the court
to have jurisdiction over it, they were obligated
by the ternms of the Convention. And in fact,
whet her or not the court's jurisdiction was in any
way affected was never an issue that was raised by

the parties.
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And also with regard to this notion of
obl i gati ons and when they're binding, | just wanted
to point out, and we added an additional case to
our supplenmental authorities, and I'mnot sure if
it's at Tab 6 any nore, but it may be. And that
case is another European Court of Human Ri ghts
case, the case of Ml hous v. Czech Republic, which
was issued in 1991 by the grand chanber of the
court. And the court explained, "That the court
can exani ne applications"--at page 16, |'mgoing to
read a passage--"The Court can exam ne applications
only to the extent that they relate to events which
occurred after the Convention entered into force
wWith respect to the relevant contracting party. In
the present case the property of the applicant's
father was expropriated in June 1949, that is, |ong
before 18 March 1992, the date of entering into
force in the Convention with regard to the Czech
Republic. Therefore the Court is not conpetent
rati one tenmporis to exanine the circunstances of

the expropriation or the continuing effects
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produced by it up to the present date. 1In this
regard the Court refers to and confirns the
Commi ssion's established case | aw according to
whi ch deprivation of ownership or of another right
inremis in principle an instantaneous act and
does not produce a continuing situation of
deprivation of a right."

So in the end Mondev's unsupported theory
of breach of Article 1110, 10 years after the
al | eged pre-NAFTA expropriation took place, is
nmerely that, a theory. It is a creative theory.
I ndeed, it's designed specifically to try and
sal vage an otherwi se stale claim but certainly not
one this Tribunal can adopt in light of the
overwhel mi ng evi dence that the provisions of the
NAFTA and the applicable rules of international |aw
refuted.

And that is all | have to say on
expropriation today.

PRESI DENT STEPHEN: Well, thank you, Ms.

Svat .
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MS. SVAT: Thank you.

PRESI DENT STEPHEN: M. Legum

MR, LEGUM  Thank you. M. President,
Menbers of the Tribunal, as Ms. Svat has just
denonstrat ed, Mondev's claimof an expropriation of
contract rights in the 1980s is tine barred in its
entirety. The Tribunal therefore should have no
occasion for exam ning the nmerits of Mondev's claim
of an expropriation in that decade.

This morning | will nonethel ess
denonstrate that Mondev's claimof an expropriation
of contract rights is without nerit in any event.

I will make four points. First, there is
no nmerit to Mondev's contention that there was any
expropriation here of the rights in the project as
a whole. And by that | nean the rights in the
mal |, and under the Tripartite Agreenent, in
addition to the rights under that agreenent with
respect to the Hayward Parcel

Second, the record does not support

Mondev' s assertions that certain acts by the City
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and the BRA ampunted to a taking of LPA's
contractual right to buy the Hayward Parcel before
it effectively granted that right to Canpeau in the
| ease.

Third, the nost telling evidence in the
record, the evidence of nmoney changi ng hands,
conclusively refutes Mondev's claimthat those acts
of the City and the BRA took away Mondev's
contractual rights.

Yes, please?

PRESI DENT STEPHEN: Mbney changi ng hands
bet ween?

MR, LEGUM Canpeau and LPA in this case

Fourth, to the extent that Mondev seeks to
rely on | ater events, that is, events after the
March 1988 | ease with Canpeau, those events cannot
establish a taking and instead go only to the nore
mundane question of whether the City breached its
obligations under the Tripartite Agreement, a
guestion of Massachusetts Law that the SJC

conclusively resolved in its well-reasoned
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deci si on.

Now, before | begin nmy presentation
would Iike to note that the United States is
severely hanpered in its defense of this claimby
the passage of tinme. Al we have to work with at
this point intine is the record of proceedings
before the Massachusetts Courts. Those proceedi ngs
were not tried on a theory of creeping
expropriation, however. There is no way for the
United States at this point even to approximte
what rel evant evidence not reflected in that record
m ght have been available for the United States'
defense of this claimhad that claimbeen asserted
within a matter of years rather than well over a
decade after the pertinent events.

| turn nowto my first point, the
suggestion that Mondev makes that the City or the
BRA deprived LPA of its rights in the project as a
whol e i s baseless. The contours of the financia
and contractual rel ationship between LPA and

Canpeau with respect to the project are critical to
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this issue, and that is where | wll begin.

The Tribunal will recall that in the fal
of 1987 Canpeau and LPA reached an agreenent in
principle for the outright sale of all of LPA' s
interests in the project to Canpeau. |In March of
1988 LPA entered in a | ease agreement with Canpeau
that had a nunber of additional terns not usually
found in a |l ease, including what was styled as an
option to buy all of LPA's rights in the project.

Now, on paper the financial ternms of the
two transactions |look quite different, and we have
a slide on the screen here that shows what the
actual docunentation, the transactional
document ati on showed. The nunbers are in mllions
of dollars. The chart is based with respect to the
proposed sale in 1987 on the terns of the proposed
agreenent with LPA, that Canpeau had subnmitted to
the BRA as part of its application for approval of
the sale. The chart is based with respect to the
| ease on the terns of the |lease and its

acconpanyi ng prom ssory note. Based on this
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informati on the transactions | ook very different.

If we could have the next slide. The rea
deal, however, in both transactions had a nunber of
central conponents that curiously were never
reduced to paper. According to testinony by the
Chi ef Executive O ficer of Mondev, the proposed
sal e i ncluded an additional cash paynment in the
anmount of the line of credit outstanding on the
Manuf acturer's Hanover Bank line of credit, which
at the time was about $9.5 million. According to
anot her LPA representative, in the |east
transacti on Canpeau paid an additional $12 nillion
in cash. Neither of these figures is nentioned
anywhere on paper.

Now, based on this information the
transactions look strikingly simlar. The npst
substantial difference between the two is that the
| ease agreenent provided LPA with a potentially
greater payout over the long term but al so exposed
it to greater credit risk vis-a-vis Canpeau.

Now, if | can just go down each of the
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el enments of this. |In the proposed sale the
proposal was for a i nmedi ate paynment of $15 million
in cash. In the |ease there was in fact an
i medi ate paynment of $12 million in cash or checks,

i medi ately avail able funds. Under the proposed
sale, as M. Ransen described it, there was an
additional $9.5 million that Canpeau was going to
pay in cash to pay down the line of credit on the
| oan. Under the |ease there was a note granted in
the amount of $9.5 million, about the same anopunt,
with interest to run in the anount of the interest
on that sane | oan.

So essentially, in terns of the tine val ue
of noney, the would both have approximtely the
sanme effect, although obviously there's greater
credit risk vis-a-vis Canpeau with respect to a
prom ssory note than a cash paynent.

Bot h agreenents provided for the
assunption by Canpeau of all outstanding debt. In
terms of the--yes please?

PRESI DENT STEPHEN: | don't understand



10

11

12

13

14

15

16

17

18

19

20

21

what is neant by "in debt to be paid down."

MR LEGUM As | understand it--and this
is based on the testinony in the record, that's al
we have on this point--the amount of the Iine of
credit was $9.5 mllion. That's the obligation of
LPA to Manufacturers Hanover Bank. And the
arrangenent, as it was described, was that Canpeau
woul d nake a cash paynent to Hanover--well, | don't
know whether it was to Hanover or to LPA
Qbviously the transaction never went through and
that detail--

PRESI DENT STEPHEN: Of that anount?

MR, LEGUM O that anpunt, yes.

In terms of additional consideration, the
proposed sal e provided for no additiona
consi deration, but the |ease provided for three
different itens of additional consideration.

First, $300,000 a year in rent on the |lease of the
project. A $3 million paynent that was described
as a contingent payment or couched as a conti ngent

paynment that woul d be due when the City and the BRA
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approved the devel opnent project of Canpeau.

I have "contingent" in quotation marks
there because in fact the contingency was when al
requi red approval s had been obtained, and the term
of the | ease was through 1994. As of 1993, the
status of the project as a Chapter 121A project
woul d expire, and there would be no further need
for any approvals. So although it's couched as a
contingent | oan, the contingency was sure if
Canpeau had stayed in business to cone due no |ater
than 1993. And then finally there was an
additional $2 million paynent that would take place
when the transfer of the Hayward Parcel took place.

Thi s compari son, we submit, conclusively
refutes Mondev's suggestion here that there is any
basis for finding an expropriation of its interests
in the project as a whole.

Now, there are, as |'ve acknow edged,

di fferences between the two transactions
principally in the amount of credit risk associated

with the | ease as opposed to the proposed sale.
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But we subnit that kind of difference, which is a
difference in formand not in the total anmount of
conpensati on due or contenplated by the
transaction, is not the kind of difference that can
reflect any kind of expropriation. In fact, | wll
show now that there was no even arguable
expropriation here.

The Tribunal will recall the option and
del egation arrangenent in the |ease that |
descri bed yesterday. LPA delegated to Canpeau its
authority to negotiate with the City and the BRA
concerning the project and the Hayward Parcel. LPA
granted Canpeau an option to buy all of its
interests in the project, including its rights
concerning the Hayward Parcel

The option was, as | noted yesterday, not

conti ngent on Canpeau or LPA, closing on the

849

Hayward Parcel before January 1, 1989, the drop-dead date,

or in fact at any tine before 1994.
Under this arrangenent, Canpeau, not LPA, bore the

risk that the right to acquire the Hayward Parce
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at the Tripartite Agreenment fornmula price would
expire in January of 1989. |If Canpeau cl osed
before that date, it would receive the benefit of
the Tripartite Agreenent formula and LPA woul d get
paid its $5 mllion. |f Canpeau closed after that
date, it would not receive that benefit, but LPA
woul d get paid just the sane.

We all, of course, recall what happened.
The rights under the Tripartite Agreenent did
expire in January 1, 1989, but Canpeau pressed on
with its plans. Wy shouldn't it have, after all?
The cost of the land rights at issue here was only
on the order of 2 percent of the total cost of its
project. The BRA approved its plan in June 1989.
The only reason why LPA did not get paid at the end
of the day, as contenplated in the | ease, was that
Canpeau experienced financial difficulties and
became bankrupt. It is undisputed, of course, that
the United States had nothing to do with that.

The Tribunal will also recall that when

Canpeau experienced its financial difficulties, LPA
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declared it in default under the |ease and resuned
control over the project.

If we could have the next slide please.
LPA was in no sense forced by governnental action
to abandon the project. As we can see fromthe
screen, LPA made a business decision that had
everything to do with Canpeau's bankruptcy and a
bad real estate market in the early 1990s and
nothing to do with the City, the BRA or the United
States. And this is a question at trial of the
Chi ef Executive Ofice of Mondev. The question
reads: "Did LPA have the ability, the financia
ability to pay that nortgage if it wanted to?"
"Yes."

And then later on that officer of Mndev
explains, "In order to build Canpeau's project they
had to demolish the mall. In order to demolish the
mal |, they closed the stores. W had nothing to
take over. There was nothing there any nore."

Wel |, obviously, Canpeau's decision to

close the mall and to evict the tenants cannot be
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attributed to the United States. There is, we
submt on this record, no basis for a finding of an
expropriation of the project as a whole. And

i ndeed, it is puzzling how this assertion fits in
with Mondev's attenpt to nake supposed
expropriations in the 1980s relevant to a NAFTA
claim No claimconcerning the | oss of the project
as a whole was submitted to the Massachusetts
Courts. It is difficult to see how what Mondev
described as the NAFTA kiss of life could revise
this clai meven under Mondev's view of tenpora
consi derations.

I turn now to my second point, that the
record does not support Mndev and does not show
any taking of LPA's right to acquire the Hayward
Parcel . Now, paragraph 149 of Mondev's Reply sets
forth in five paragraphs the acts that Mndev
contended in that pleading affected the supposed
expropriation. Sir Arthur repeated nmany of these
acts in his summary of Mondev's creeping

expropriation claimand added a few ot hers.
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I would Iike to address the acts all eged
in these paragraphs, and then turn to the
addi ti onal acts.

The first three paragraphs all address
acts in connection with the design review process.
Par agraph (a), as we can see on the screen,
addresses a supposed plan by the City to run a
street through the Hayward Parcel. Subparagraph
(b) deals with determ nations of road closings in
connection with the design review process.

Subpar agraph (c) deals with other supposed
obstacles created by the BRA in the design review
process. Thus, each of these subparagraphs
addresses the design review process in one way or
anot her.

Now, Mbndev's position, as articulated in
par agraph 149 of its reply and reiterated on
Tuesday, is that these acts in the design review
process deprived LPA of its contract right under
Section 6.01 of the Tripartite Agreenment to

purchase rights in the Hayward Parcel at a formula
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854
price that the parties had agreed to years earlier
in that agreenent. That position is irretrievably
i nconsistent with the position LPA took before the
Suprene Judicial Court.

Inits reply brief before that Court, LPA
represented to the SJC that, quote: "The agreenent
did not require LPA or Canpeau to conplete the
desi gn revi ew process before acquiring the Hayward
Parcel, and therefore, any failure to conplete the
design review was not the cause of their inability
to acquire the Hayward Parcel." As we've seen the
Suprene Judicial--am| going too fast?

PRESI DENT STEPHEN: No. You just |ost ne
in that |ast step.

MR, LEGUM Okay. The fact that the
Suprene Judicial Court relied on this
representation or was it before that?

PRESI DENT STEPHEN: No, that one.

MR. LEGUM That the Court relied on it?

PRESI DENT STEPHEN: Yes.

MR. LEGUM The Tribunal will recall that
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in the part of the decision that addresses whether
the record denonstrated a repudiation, it relied on
testimony by M. Otieri that was to the sane
ef fect as what you see on the screen. It said LPA
woul d have bought the parcel no matter what the
result of the design review process. That's the
part of the decision |I'mreferring to.

Al right. Let's study this for a nmoment.
Mondev is telling this Tribunal that the City and
the BRA's acts prevented LPA from conpleting the
desi gn review process and therefore deprived LPA of
its contract right to acquire the Hayward Parcel
LPA told the Court that any failure to conplete
design review process was not the cause of their
inability to acquire the Hayward Parcel. As
Prof essor Bin Cheng noted in his classic work on
general principles of |aw, quote--and |I'm quoting
frompages 141 to 142: "It is a principle of good
faith that a person shall not be allowed to bl ow
hot and cold to affirmat one tine and deny at

another. Such a principle has its basis in comopn
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sense and conmon justice, and whether it is called
estoppel or by any other nanme, it is one which
courts of law have in nodern tinmes nost usefully
adopted. "

As Prof essor Cheng noted, internationa
Tri bunal s have repeatedly applied this principle,
and we submit, so should this internationa
Tribunal. Mondev should not be permitted to bl ow
hot and cold on the very sane subject to both the
Massachusetts Courts and to the this Tribunal. Its
suggestion that the conduct of a design review
process deprived LPA of its right to acquire the
Hayward Parcel cannot be credited.

I turn now to the next act of governnenta
authority, that according to Mondev's Reply,
deprived LPA of its right to acquire the Hayward
Par cel .

If we could have the next slide please.
This is described in subparagraph (d) of Paragraph
149, which refers to a supposed refusal by the City

and the BRA to approve the transfer of the
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Laf ayette Place project to Canpeau. The reference
here is to Canpeau's Decenber 1987 application to
the BRA for approval of the proposed sale.
Contrary to Mondev's insinuation, the record shows
that neither the City nor the BRA ever denied that
application. Instead LPA withdraw the application
only 56 days after Canmpeau had subnmitted it. The
reason LPA withdrew the application was that
Canpeau and LPA had decided to restructure the
transaction in a formthat did not require

regul atory approval .

Now, this assertion by Mondev does not
come close to denpnstrating an expropriation of any
contract right. As an initial matter, it is
i npossible to see how action or inaction on that
application for such a fleeting period of tine
coul d have inpeded LPA fromexercising its right to
purchase the Hayward Parcel before 1989. | ndeed,
Mondev has not suggested that it did, and it is
simlarly to see as a general proposition how

i naction for 56 days could constitute and

857



10

11

12

13

14

15

16

17

18

19

20

21

expropriation of property under international |aw.
Now, Mbndev has made nuch of the jury
verdict on tortious interference with contract. It
suggests that that verdict sonehow establishes that
the BRA's conduct was internationally wongful.
Earlier today | denonstrated that verdict was never
entered as a judgment of any court and has no
ef fect under Massachusetts Law and certainly not
here. | would |ike to note in addition only that a
finding of tortious interference under nunicipa
law in no way can establish a violation of
custonmary international |aw by itself. Indeed, as
Prof essor Crawford will no doubt recall, the
I nternational Law Comm ssion conducted a
conparative survey on different countries' |aws
concerning tortious interference with contract in
connection with the project on Draft Articles of
State Responsibility. That survey concl uded that
tortious interference |aws varied so nuch from one
country to another, that it could not even be said

that there existed a general principle comon to
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devel oped | egal systens on the subject. Certainly
there is no basis for suggesting that a finding of
tortious interference under municipal |aw by itself
establishes internationally wongful conduct.

Moreover, to the extent Mondev offers this
allegation in support of its theory that the BRA
wrongfully deprived LPA of its right to sell its
interests in the Lafayette Place project to
Canpeau, the allegation establishes no deprivation
of any such contractual right. To the contrary,
any right to sell its interests granted to LPA
under the regulatory regime LPA agreed to was
subj ect to the approval of the BRA. Nothing in
that regime required that the BRA grant that
approval within the period of tinme demanded by the
applicant.

PRESI DENT STEPHEN: But essentially what
you say is surely that after the rel evant nunber of
days it was withdrawn by LPA

MR. LEGUM That's correct, and that is an

addi tional argunment that | nmentioned earlier
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PRESI DENT STEPHEN: Yes.

MR, LEGUM I naction for such a fleeting
period of time cannot constitute an expropriation.

| would now like to turn to the final act
that Mondev all eges to evidence and exercise of
governmental authority, that deprived it of its
contract rights. Subparagraph (e) of paragraph 149
refers to an alleged, quote, "false claimby the
BRA that LPA owed certain taxes on the project.”
Sir Arthur, on Tuesday, described this as quote:
"Absolutely a trunmped-up claim" close quote. Sir
Arthur is correct that there is a trunped-up claim
here. He may have been m sl ed, however, as to who
it is that is doing the trunping, for it is Mndev
that has invented this episode from whole cloth.

The only evi dence Mondev has offered up on
this point is the uncorroborated testinony of its
Chi ef Executive O ficer. That testinmony adnits
that LPA paid taxes due after the anpbunt owed was
brought to its attention. Take a |ook at the

screen. |'mactually not going to read this in the
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interest of tinme, but on its face, this interchange
bet ween counsel and the witness establishes only
that LPA learned it owed taxes and paid them \What
Mondev relies on for this trunped-up claimclaimis
an unsigned Decenber 17, 1987 docunent that
purports on its face to be a nmenorandum from BRA
staff to Steve Coyle. M. Coyle, however,
testified that this nenorandum as was customary in
such transactions, was prepared by LPA s counsel
David Ri deout, as part of the package of docunents
submitted to the BRA in connection with the
proposed sal e to Canpeau.

And if we can | ook at the next slide.
Question: "M. Coyle, did your staff draft nenos
to you in Decenber of 1987 recomrendi ng approval of
the transfer of Lafayette Place Associates' rights
in the mall and the Hayward Parcel to the Canpeau
Cor porati on?"

THE WTNESS: "No. | believe M. Rideout
or his colleagues drafted it, presented it to staff

in the format used by the BRA to propose that."
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Thus according to the sworn testinony,
this docunment in no way reflects the views of the
BRA. Indeed, so far as we have been able to tell
this document was never offered for admi ssion into
evidence at trial, likely because it was so
unreliable froman evidentiary point of view that
it stood not chance of being admitted under normal
rules of evidence. And | would further note that--

PROFESSOR CRAWFORD: | 'm sorry. Which?

MR LEGUM |'msorry?

PROFESSOR CRAWFCORD:  Whi ch docunent ?

MR, LEGUM |'m sorry. The Decenber 1987
menor andum

PROFESSOR CRAWFCRD: | see. There was a
si ngl e menorandum

MR. LEGUM There was nore than one, but
the one that Mondev relies on was the Decenber 17,
1987 menorandum

There was a question during the course of
Mondev' s presentation as to whether there was

evidence in the record of taxes refunded to LPA as
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a result of its supposed discovery of a false claim
of taxes due. We have not been able to find any
such evidence and submit that there is none.

Mondev' s basing a charge of false and
trunped-up clainms on so slender a reed as this, we
submt, is to say the least, irresponsible.
Moreover, what this has to do with the issues in
this case is far fromapparent. Mndev does not
attenpt to explain how the BRA s assertion that LPA
had not paid taxes could have affected an
expropriation of its right to purchase the Hayward
Parcel. The relationship between the two is far
fromapparent. This false assertion of a fal se
cl ai m does not establish the taking of a contract
right.

PRESI DENT STEPHEN: Well, |'msorry.
t hought that what you were going to show us in
what's now on the screen related to this question
of the paynent of taxes. |In fact it doesn't relate
to that at all, does it? It relates to sone

docunent whi ch was prepared apparently by the
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applicant and handed to BRA, and dealing with the
question of the approval of the transfer.

MR, LEGUM |'msorry. | may have skipped
a step in the analysis on this issue. The evidence
that Mondev relies on in support of its claimthat
there was a false claim

PRESI DENT STEPHEN: The trunped- up- -

MR, LEGUM Yes. The trunped-up claim
claim is found--is referred to in Mndev's Factua
Appendi x at paragraph 82. It refers to two
di fferent pieces of evidence. One is the testinony
by its Chief Executive Oficer that |I flashed on
the screen earlier. And the second is a Decenber
17, 1987 docunent that purports to be a nmenorandum
to Steve Coyle fromthe BRA staff. And that
document is found--

PROFESSOR CRAWORD: What does t hat
document have to do with taxes?

PRESI DENT STEPHEN:. Yes, exactly.

MR. LEGUM It's a nmenorandum t hat

reconmends the approval of the sale, and in the
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course of doing so clicks through different issues
that would be relevant to that, including the fact
that according to that menmorandum taxes, all taxes
due had been pai d.

PRESI DENT STEPHEN: Ah-ha. Well, that

doesn't appear from beyond the screen

MR, LEGUM Exactly. And | apol ogi ze for

m ssing that step in the anal ysis.

PRESI DENT STEPHEN: Thank you.

MR, LEGUM I've now revi ewed each of the

al l egations of expropriatory acts by the City and

the BRA set forth in Mndev's Reply, and shown that

they do not cone close to showi ng a taking of
contractual rights.

I'"d now | i ke to address sonme of the
additional allegations piled on in the course of
Mondev' s presentations at this hearing.

Now, one assertion that has received
particul ar prom nence in Mondev's presentation is
its contention that LPA was, quote, "coerced into

signing the Cctober 1987 Third Suppl enenta
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Amendrent to the Tripartite Agreenent.”

That is the one that added the drop-dead
date. The record shows no such thing. To the
contrary, the record shows that LPA s counsel
counsel for LPA, prepared the initial draft of the
anmendnent. On the screen we have testinony by M.
Otieri, who is an officer of LPA

"Question: \Who drafted the third
anmendnent to the Tripartite Agreenent?

Answer: It was drafted by our attorneys
at Pal mer and Dodge.

Question: And you signed it?

Answer : | did."

It is, we submt, not the usual course for

a party being forced to sign a docunent against its
will to ask its own counsel, at its own expense, to
draft up the document.

Mor eover, the record shows that the City
and the BRA revised the docunent and sent it back
to LPA for its reviewin the event that it approved

its signature. LPA received the proposed amendnent
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on Cctober 28, 1987. It signed it the very next
day, October 29. Hardly the conduct of a party
with reservations about to w sdom of the benefits
of the agreenment, nuch less a party "coerced" into
signing it. And, of course, LPA, in Cctober of
1987, was deep in its negotiations with Canpeau for
the sale of its interests, and the clarity of the
anmendnent added as to the continuing existence of
the rights, and the City's and the BRA's
willingness to work in good faith no doubt anply
suited its purposes.

Now I'd like to take a second to compare
the all egations of coercion here to those in the
case that Sir Arthur nmentioned in the course of his
presentation, the CME case. |n the CME case, and
amreferring to paragraph 114 of the decision, the
coercion took the formof fines authorized by
Section 20, subparagraph 5 of the nmedia |Iaw, plus
crimnal charges against the statutory
representatives and executives of the conpany, plus

a threat of revocation of the conmpany's license.
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Now there is no evidence of anything
renotely approximating that here. There is no
evi dence of any kind of direct, imredi ate threat
agai nst LPA that could possibly give rise to a
claimof coercion, as that termis used in any
legally rel evant sense.

I would now like to turn to another point
rai sed by Mondev repeatedly, supposed bad faith by
the BRA in inposing height restrictions on LPA s
bui | di ngs and nmentioning a "no-build" scenario. W
now see on the screen excerpts fromthe April 22,
1987, letter from M. Coyle to LPA that Mndev
menti oned several tinmes in its presentation. The
letter brings to LPA's attention a proposed interim
regul ation applicable to all downtown projects in
the City of Boston, including Chapter 121A
proj ects.

The proposed interimregulation, as the
letter made clear, was a neasure of genera
application. Every developer in the downtown area

had to conply with it. Wile it did set genera

868



10

11

12

13

14

15

16

17

18

19

20

21

height limtations, it also provided procedures for
applying for different forns of exenptions from
those limtations.

Now, as Mondev adnitted in response to a
question from Professor Crawford, there was no
stabilization clause in the Tripartite Agreenent.
There was no contractual obligation by the City or
the BRA to exenpt LPA fromthe general |aws and
regul ati ons applicable to everyone else. There is
nothing that renotely smacks of bad faith in asking
a foreign-owned conpany to conply with nunicipa
| aws that everyone else in its circunstances nust
al so respect.

I would now also like briefly to address
t he comruni cation concerning the "no-build"
scenario. |If we could have the next slide, this is
alittle bit busy. This is a series of excerpts
fromthe August 1987 letter, which concerns an
envi ronnent al inpact study.

Now | suspect that by now npbst |awyers who

have practiced in the | ast decades of the 20th
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century have become quite fanmiliar with the concept
of environmental inpact assessnents. They are
requi red now for any project of any rea
signi ficance, including, | would note, at least in
the United States, International Trade Agreenents.

The concept of an environnmental inpact
assessnment may have been novel for LPA back in the
1980s, but the standard practice is to start with a
baseline, typically, the current state of affairs,
and then conpare that baseline to different
alternative scenarios. The current state of
affairs, when one is considering an enpty lot, is a
no-build scenario. Far from evidencing bad faith,
this letter nerely reflects the BRA attenpting to
hel p LPA understand what was apparently a new
concept for it--how to conduct an environnenta
i rpact assessnent. It smacks nothing of bad faith.

I would I'ike, before noving fromthis
general area, to make two broader points.

First, fromthe City's and the BRA s

perspective, this type of interaction with LPA was

870



10

11

12

13

14

15

16

17

18

19

20

21

871
typical. LPA seenmed unable or unwilling to
understand that societal expectations for City
pl anni ng had changed fromthe 1970s to the 1980s.
The environnment, the character of nei ghborhoods,
quality of life issues were inportant, and the BRA
regul ati ons and design revi ew process reflected
this increased inportance to comrunity issues.
Those regul ations apply to everyone.

LPA never made any serious effort to
conply with the process specified by the BRAin its
Desi gn Revi ew Process Manual, which LPA was
provi ded a copy of. At best, LPA only conpleted
Stage 1 of the clearly delineated four-stage design
revi ew process specified in the BRA s design review
manual . From the BRA's perspective, LPA s refusa
to follow rul es of general application was the
i ssue and not any invented obstacles created by the
BRA, especially for LPA

The second general point | would like to
make is there are very nmuch two sides to this whole

general story. LPA's case on this particular
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i ssue, in particular, is

based, in inportant part,

on uncorroborated testinony of conversations that

wer e deni ed by the other

parti ci pant

in those

conversations. Just because Mondev says sonething

is so, does not nean that

it is so.

is what their side of the story is.

It

Now, in the United States' pl

because what happened in the 1980s,

subm tted, and we have denpnstr at ed,

we

means t hat

eadi ngs,

have

i's not

relevant to a finding of breach under the NAFTA in

this case. W have not gone into this in great

detail . In the event the Tribuna

finds it

necessary to do so, and we submit that

not, it should carefully exam ne all of

it should

t he

evidence that is described in the United States

Factual Appendi x and Observati ons on Mondev's

Fact ual Appendi x.

PROFESSOR CRAWFORD

fact, the jury, | nean, |

jury's verdict against BRA was never

because of the finding of

t ake your

i mmunity,

On the question of

poi nt that the
ent er ed
but nonet hel ess
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the jury did find facts after hearing w tnesses.

MR, LEGUM That is certainly correct, but
I would note two things.

First of all, the BRA had good argunents
that the jury was wong. It never had those
argunent s adj udi cated on because there is no
occasion for the Suprene Judicial Court to get to
t hat .

Second, the tortious interference claim
as we have denonstrated, only involved this 56-day
period. It didn't really involve the design review
process at all, which is what | have been talking
about for the past few mnutes

Traffic patterns. Boston--

PRESI DENT STEPHEN: \What did you say?

MR, LEGUM Traffic patterns. Traffic

Boston's downtown is cramed into a 2-m | e-square
area. Its traffic problens are
| egendary. The enornous project known as the "big

dig," which involves constructing an 8- to 10-1ane

hi ghway under neath downt own Boston was in its
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pl anning stages in the 1980s. As a result, the
City, in that tinme period, was exploring a w de
variety of different solutions to its traffic
probl enms, including howto direct traffic fromthe
new under ground highway into City streets.

Agai nst this background, no finding of bad
faith or expropriation could be nmade based on the
City's considering, and never even executing, a
proposal to route a street through the Hayward
Parcel. LPA had no contractual right that
prohi bited emni nent donmin takings, much |ess a
consideration by the City or the BRA of whether
such a taking mght be desirable. A city cannot be
prohi bited from considering plans to better its
traffic patterns nmerely because they conflict with
a devel oper's pl ans.

Now I would like to turn nowto ny third
point, which is that the noney trail in this case
shows a very different story from what Mndev
attenpts to portray.

Early in ny career as a |lawer, a senior
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partner taught ne an inportant |esson. |In every
maj or transaction, no matter how conplex, no matter
how many instrunents, and exhi bits and addenda, the
nost i nportant paper to be signed, the nost
i mportant paper to be exchanged in a transaction is
al ways col ored green--green referring to the col or
of currency, obviously. Let's take a | ook at what
the green paper in this record shows.

In March of 1998, as we know, LPA entered
into a | ease agreenent with Canpeau that, anong
ot her things, granted Canpeau an option to acquire
LPA's rights as to the Hayward Parcel

If we could have the next slide, please.

LPA told the SICin its opening brief that
Canpeau, in the | ease, "agreed to pay LPA an
additional $5 million for the Hayward Parce
transfer.”

Now early this week, Mondev--

PROFESSOR CRAWFCRD: Those are the two
contingent paynments which, together, added up to $5

mllion.
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MR. LEGUM | believe that's what the
reference is to.

PROFESSCR CRAWFCRD: Three and the two.

MR. LEGUM Earlier this week, Mndev
tried to back away fromwhat it told the Suprene
Judi ci al Court and invent another allocation for
their consideration LPA received for the rights
granted in the | ease, suggesting that it received
no consideration in the lease with respect to the
Hayward Parcel. W subnmit that such post-hoc
real | ocati ons cannot be credited, particularly when
one considers, as we have seen, that the |ease
itself did not contain the full terns of the
bar gai n between Canpeau and LPA

This is | think particularly clear when
one consider how simlar the financial ternms of the
proposed sale and the | ease were in nmany respects.
If, as Mondev submits in this case, the option
rights or the rights to acquire the Hayward Parce
were worth sonmething considerable, and it agreed to

sell all of those rights for a certain
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consideration in the proposed sale, and it
effectively did the sane thing in the | ease, one
can only assunme that in both circunstances, no
matter how one allocates the different conmponents
of the transaction, the consideration for those
rights in either transaction was substanti al

This fact refutes Mondev's contention that
the alleged acts of the City and the BRA in 1986
and 1987 took away LPA's right to acquire the
Hayward Parcel for nuch the sane reasons that |
stated earlier. |f LPA no |onger owned any rights
of value to the Hayward Parcel, how could it have
sold an option on those rights to Canpeau for
mllions of dollars in March of 1988? |If those
rights had been effectively taken away fromit, how
could it have sold the rights?

The exchange of noney in this record shows
that, contrary to Mondev's contention today, in
March of 1988, LPA enjoyed its right to acquire the
Hayward Parcel and was pai d handsonely for it.

There was no expropriation here.
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Now, to this point, |'ve been addressing
events before the lease. 1'd |ike to now briefly
address events after the |ease.

Mondev itself adnmits that after the | ease
was signed and Canpeau proposed its Boston Crossing
Project, and | quote from Mondev's Factual Appendi x
at paragraph 89, "The BRA expressed strong support
for the Boston Crossing Project and encouraged
Canpeau to pursue its plans." Mondev identifies
only two acts of the City or the BRAin this tine
peri od.

First, it points to Canpeau's request for
an extension of the drop-dead date of January 1,
1989, for the closing. As the SJC found, however,
Canpeau had no right, under the Tripartite
Agreenent, to an extension of the drop-dead date
that the parties had specifically agreed to in
1987. A refusal to grant such a request cannot, in
any way, be seen as expropriatory.

Mor eover, the Massachusetts Superior Court

entered summary judgnent agai nst LPA on the ground
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that the City and the BRA' s refusal to extend the
January 1, 1989, deadline was not a proxi nate cause
of the failure of Canpeau to purchase the so-called
Haywar d Parcel .

LPA never appeal ed this deci sion.

JUDGE SCHWEBEL: Say that again. | didn't
quite get that.

MR, LEGUM This is referring to the grant
of sunmary judgnent on the claimof breach of the
i mpli ed covenant of good faith and fair dealing,
which the trial court did in the first ruling on
sumrmary judgnent. That ruling was that the City
and the BRA's "refusal to extend the January 1,
1989, deadline was not a proximte cause of the
failure of Canpeau to purchase the so-called
Hayward Parcel ."

If the refusal to grant the extension was
not a proxi mte cause of Canpeau's failure to
purchase the Hayward Parcel, as the trial court
found in its unchall enged decision, that sane

refusal can hardly be seen as contributing to an
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expropriation of the right to purchase that sane
par cel

The second event that Mndev refers to in
this period is Canpeau's Decenber 19, 1988,
desultory offer to close on the Hayward Parcel and
the fact that the closing never took place.

The issue presented by these facts is not
one of expropriation under international |aw
Rat her, the issue presented is whether, as the City
contended, Canpeau let the rights expire in January
of 1989, or on whether, as LPA denonstrated or
excuse ne, contended in the Massachusetts courts,
the City refused to performin response to that
| etter by Canpeau. Those questions, however, are
ones of Massachusetts |aw, which the Suprene
Judi ci al Court conclusively determ ned.

In sum the record sinply does not support
Mondev's claimthat an expropriation took place
back in the 1980s.

Unl ess the Tribunal has any questions, |

will ask the President to call on M. Bettauer to
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deliver the closing for this part of the United
States' case.
PRESI DENT STEPHEN: Thank you.

M. Bettauer, how long do you think you

will be?

MR. BETTAUER: Ten mi nutes.

PRESI DENT STEPHEN: Thank you.

MR. BETTAUER: M. President, nenbers of
the Tribunal, | would Iike to conclude our

presentation of our case-in-chief, and to do so
want to stand back and nake just a few, fina

observati ons. I will start with two.

First, it is clear that what Mondev really

wants here is another chance at recovery because it

thi nks that the Suprenme Judicial Court opinion was

wrong. However, as we have abundantly di scussed

and denonstrated, this Tribunal is not an Appellate

Court. That is not its job. The Iegal standard
under NAFTA and custonary international |aw is not
whet her the deci sion was wrong, but whether it was

a mani fest and outrageous m scarriage of the
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judicial system in other words, a denial of
justice.

We have shown that that clearly was not
the case here. NAFTA provides specific |lega
protections. |t does not guarantee investors
affirmative court decisions, regardl ess of the
merits of their claims. There is no basis on which
this Tribunal could find a denial of justice.

Second, we have denonstrated that nost of
Mondev's clains here are tinme-barred. Mndev has
tried to come up with ways to shift the tinme of
breach for each of its clains and, thus, to insert
theminto this proceeding. As | said at the outset
of our presentation, it has tried to conflate
events that occurred in the 1980s with events that
occurred after NAFTA' s entry into force.

For their expropriation claim they have
come up with a theory that would have the date of
breach shift to the date that the U S. Suprene
Court denied a wite of certiorari for the clains

covered by the petition for cert and to the date of
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the Supreme Judicial Court decision for its
decision to deny rehearing for their other clains.

For their national treatnent clains, while
not alleging bias on the part of U S. courts and
not showi ng any treatnent after 1993, they say four
earlier statements sonmehow support that claim

On Monday, Sir Arthur conpl ained stale
clains to a fairy tale, suggesting that Mondev
recogni zed that dead clains could not be revived
i ke Sl eeping Beauty by a NAFTA "kiss of life."
But here, nobst of Mondev's clainms are, in fact,
dead clains, and this is not a fairy tale. Those
clainms not be brought back to |ife under the NAFTA.

Mondev's startling and novel theories
woul d, in fact, put into suspended ani mation al
breaches of international |aw and of NAFTA, pending
conpl etion of recourse to available |ocal entities.
But as we have shown, there is no basis for this
approach, one that would have wi de ramfications
for international |aw and for NAFTA. NAFTA cannot

be correctly interpreted to reach back to events
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that the parties never intended it to cover. In
any event, we have al so shown that there is no
substantive foundation to any of Mndev's
al | egati ons.

What happened here is that Mondev nade an
i nvestment that went sour, but this was not because
of any violation of NAFTA by the United States.
Had Canpeau not gone bankrupt, which Mondev says
happened for reasons not in any way connected to
the case, it is unlikely that this would have been
the outcome, but Canpeau did go bankrupt and the
i nvestment went sour. This happened before NAFTA
entered into force, and the events related to that
coul d not have viol ated NAFTA

Sir Arthur said on Monday, and | quote,
"Thi ngs went wong for Mondev." That was his
gquote. He tried to attribute it to us, but it
wasn't the cause of the United States. That was
not the result of any breach of NAFTA by the United
States or any of its political subdivisions.

So Mondev went to court to try to recover
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its losses, and when it failed to do so, after 7
years of litigation, it came after the United

St at es under NAFTA, but we think the U S. courts
were right, and we have shown you why. But, right
or wong, they did not violate the established
custonmary international |aw norms of denial of
justice in reaching their decision.

Mondev woul d have this Tribunal turn NAFTA
into nore than an ordinary insurance policy. They
woul d nmake it a strict liability policy for any
| oss by any investor. Yes, things go wong in
life, but NAFTA is no guarantee agai nst that.

Prof essor Crawford noted the Azinian
Tri bunal case on Monday. That case got it exactly
right. That Tribunal said, "A foreign investor,"
and |'mquoting, "entitled, in principle, to
protection under NAFTA, may enter into contractua
relations with a public authority and nay suffer
breach by that authority and still may not be in a
position to state a clai munder NAFTA. It is a

fact of |ife everywhere that individuals nay be
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di sappointed in their dealings with public
authority and di sappoi nted, yet again, when
national courts reject their conplaints."

The Tribunal continued, and | continue the
gquot e, "What nust be shown is that the court
decision itself constituted a violation of the
Treaty. Even if the Claimnts were to convince
this arbitral tribunal that the," and there the
Mexi can courts were at issue, "that the courts were
wrong, this would not, per se, be conclusive as to
a violation of NAFTA. More is required. The
Cl ai mants nmust show either denial of justice or a
pretense of formto achieve an internationally
wrongful end." That is the close of the quote.

Azinian was right. NAFTA is not a strict
l[iability investnment insurance schenme. None of the
NAFTA parties think it provides for this, and NAFTA
woul d not survive in the political systens of the
three NAFTA countries if Chapter Eleven Tribunals
turned it into this.

Wi | e NAFTA seeks to encourage investnent
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and to ensure that

i nvest nents have the essentia

protections accorded by its ternms, sonetines

investors will succeed and profit and sonetines

they will not. NAFTA does not change that, and

Chapter Eleven Tri

bunal s cannot change that.

NAFTA does not insure investors agai nst

any loss. It provides protections agai nst specific

breaches, none of

whi ch occurred here.

| ask this Tribunal to dismss all of

Mondev' s cl ai ms.

presentation of it

Wth that, | close the U.S.

s case-in-chief.

PRESI DENT STEPHEN:. Thank you very much,

M. Bettauer.
We will

t onmor r ow nor ni ng.

adj ourn now until 10 o' cl ock

MR, BETTAUER: M. President, may | nake a

request ?

PRESI DENT STEPHEN: Yes.

MR. BETTAUER: Since the Claimant's wi ||

have a 3-hour port

in the afternoon,

ion reply in the norning and we

perhaps we could start tonorrow

887



10

11

12

13

14

15

16

17

18

19

20

21

888
norning at 9:30 to give us two and a half hours in
bet ween, since they now have overnight. Wuld that
be acceptable to the other side and to the nmenbers
of the Tribunal ?
MR. WATTS: It does, of course, cut down

on the tine available for us between now and what |

hope may still be 10 o'clock, and the parties did
agree, | understand, on a 10 o' clock start tonorrow
nor ni ng.

PRESI DENT STEPHEN: And from that do
deduce that you woul d oppose the suggestion that
there be a start at 9:30?

MR, WATTS: Yes.

PRESI DENT STEPHEN: M. Bettauer, would it
be a solution that, rather than starting earlier,
which clearly cuts short the preparation tinme for
the Claimnt, we sinply continue rather |ater
t onmor r ow?

MR, BETTAUER: That woul d be perfectly
accept abl e.

PRESI DENT STEPHEN. That woul d neet your--
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MR. BETTAUER: Exactly.
PROFESSOR CRAWFCRD: I n other words, that
we woul d start at 3:30, rather than--
PRESI DENT STEPHEN: Yes.
Very well, we will adjourn now until 10:00
t onor r ow.
[ Wher eupon, at 1:11 p.m, the hearing
recessed, to reconvene at 10:00 a.m, Friday, My

24, 2002.] O



