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KENDALL; DAVID FILICE;, ER C PO/ERS;

DANI EL Bl ECHELE; PAUL WOOLNOUGH; KNI GHT

RECORDS, | NC.; ANHEUSER- BUSCH, | NC. ;
MCLAUGHLI N & MORAN, | NC.; LUNA TECH,
I NC.; LUNA TECH PYROTECHNI K GvBH;
AVERI CAN FOAM CORPCRATI ON; VWHIY- FM
CLEAR CHANNEL COVMUNI CATI ONS, | NC.

Def endant s.

BARBARA GUI NDON, i ndividually and as

Mot her and Next Friend to ERI CA GU NDON,

a mnor; CHRI STOPHER SCOT;

JULI ANNA G AVEN;, ERI C MALARDGO, M CHELLE

MALARDG RI CHARD SANETTI: PATRICl A
SANETTI ; CATHERI NE CARI GNAN; DANI EL
DAVI DSON; STEPHEN BRUNO, TAMMWY AYER,
as Guardi an and Next Friend to KAYLA
MARI E DOROTHY ABBENANTE AYER, a mni nor;
LOU S RCSSI, as Adm nistrator of the

Estate of JOSEPH ROSSI; EDWARD CORBETT,
JR, as Adm nistrator of the Estate of

EDWARD CORBETT, I11; PAUL RCE,

i ndi vidually, and as Co- Adm ni strator
of the Estate of LORI K. DURANTE;
GECRGE GUI NDON; M CHELLE SPENCE,

i ndi vidual ly, and as Mther and Next
Friend of HAILEY SPENCE, a m nor,

Pl aintiffs,
V.

AMERI CAN FOAM CORPORATI ON;  FOAMEX

| NTERNATI ONAL, | NC.; BARRY H. WARNER,
TRI TON REALTY LI M TED PARTNERSHI P;
JEFFREY DERDERI AN; M CHAEL DERDERI AN;
DERCO, MANI C MUSI C MANAGEMENT, | NC. ;
JACK RUSSELL; MARK KENDALL; DAVI D

FI LI CE; ERI C POAERS; DANI EL BI CHELE;
PAUL WOOLNOUGH; KNI GHT RECORDS, | NC. ;
ANHEUSER- BUSCH, | NC.; MCLAUGHI N &

MORAN, | NC.; LUNA TECH, INC.; LUNA TECH

PYROTECHNI K GvBH, CLEAR CHANNEL

N N N N N N N N N N

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

C.A. No. 03-335L



COMMUNI CATI ONS, | NC., d/b/a WHIY- FM )
MOTI VA ENTERPRI SES, LLC, SHELL O L )
COVPANY: TOAN OF WEST WARW CK: DENNIS )
LAROCQUE; STATE OF RHODE | SLAND; | RVI NG )
J. ONENS, )

)

)

Def endant s.

LOUI S F. ALVES and MARY A. ALVES,

as parents of LOU S S. ALVES, deceased;
ROBERT W RACER,

Petitioners,

V.

MCLAUGHI N & MORAN, | NC.; ANHEUSER- BUSCH,
I NC. ; CLEAR CHANNEL BROADCASTI NG, | NC.;

Respondent s,
V.

JEFFREY DERDERI AN; M CHAEL DERDERI AN;
and DERCO,

N N N N N N N N N N N N N N N N N N

I nterested Parties.

JUDI TH O BRI EN, Mt her of ROBERT

RESI NER, decedent; LAWRENCE FI CK

Fat her and Guardi an of SAMANTHA and

W LLI AM FI CK, mi nor children of
CHARLENE FI CK, decedent; DEBORAH LENMAY
CLAI RE BRUYERE, Mot her of BONNI E HAM.I N
decedent; M CHAEL PERREAULT,

Petitioners,

V.

N N N N N N N N N N N N N

MCLAUGH N & MORAN, | NC.;

M P. No. 03-70L

MP. No. 03-71L



ANHEUSER- BUSCH, | NC.
CLEAR CHANNEL BROADCASTI NG, | NC.,
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JEFFREY DERDERI AN; M CHAEL DERDERI AN;
and DERCO, d/b/a “THE STATI ON,”

I nterested Parties.

N N N N N N N N N N N

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

On February 20, 2003, a deadly fire destroyed a nightclub
| ocated in West Warwi ck, Rhode Island, known to its patrons as
“The Station.” The fire started during the first mnutes of a
performance by the rock band Geat Wiite, while the club itself
was crowded with spectators, staff, and perforners. Wen
def endants, Jack Russell, Mark Kendall, David Filice, and Eric
Powers, menbers of the band “Geat Wite” (hereafter referred to
as “Band Menbers”) took the stage that night, they and their tour
manager, Daniel Bichele, ignited pyrotechnic devices as a part of
their performance.! These “pyrotechnics,” al so described as
stage fireworks, or sparklers, caused flam ng sparks to expl ode
behind the stage area. According to witnesses, the sparks from

these fireworks ignited foaminsulation material previously

'!ne of the nenbers of Great Wiite, Ty Longley, was killed
in the nightclub fire, and as a result, he is not a defendant.
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installed in the club’s ceiling and walls for soundproofing
purposes.? Once started, the fire quickly spread throughout The
Station, creating a fiery inferno in its wake. 1In less than
three mnutes, the entire establishnment was abl aze, and a
reported 412 people inside the building that night were
scranbling to escape the conflagration.® According to this
Court’s best estimates, this tragic fire left 100 individuals
dead and nore than 200 injured. Only seventy-seven people are
reported to have escaped the building wthout physical harm yet,
even for these |lucky few who escaped bodily injury, the disaster
continues to haunt their nenories and affect their lives. The

i npact of this tragedy on the victins, the survivors, their
famlies and friends, and the entire conmunity cannot be
overstated. The Station nightclub fire, dubbed the fourth worst
nightclub fire in Anerican history, see Peter Adoneit, The

Station Nightclub Fire and Federal Jurisdictional Reach: The

Multidistrict, Multiparty, MiultiforumJursidiction Act of 2002,

25 W New Eng. L. Rev. 243, 243 (2003), continues to pervade the

> For a detailed account of the tragedy at the tinme it
occurred, including statenents of w tnesses, see Karen Lee Zi ner,
Many Feared Dead, Scores Hurt Wien Fire Hts W Warwi ck C ub-—-
Wt nesses: Firewrks From Show Set Bl aze, Providence J.-Bull.
Feb. 21, 2003, at Al.

® Newspaper reports of the fire have estimated the nunber of
i ndividuals inside the club that night at 412, see The Station
Ni ghtclub Disaster: 1n the Fire, Providence Sunday J., Sept. 21,
2003, at A16.




consci ousness of those affected by the tragedy, even as we sort
t hrough the ashes in search of understandi ng.

In the wake of this tragedy, nunerous |awsuits have been
filed throughout southern New England in both state and federa
courts. At present, this Court is concerned with five of these
cases, two originally filed here in the United States District

Court for the District of Rhode |sland, Passa v. Derderian, C. A.

No. 03-148L, and Gui ndon v. Aneri can Foam Corp., C. A. No. 03-

335L, and three cases renoved here fromthe Rhode |sland Superior

Court, Kingsley v. Derderian, C. A No. 03-208L, Alves v.

McLaughlin & Moran, Inc., MP. No. 03-70L, and O Brien v.

McLaughlin & Moran, Inc., MP. No. 03-71L.*

Three of these cases, Passa, Quindon, and Kingsley, are

civil actions filed by fire victins, their estates, and surviving
famly nmenbers alleging a variety of different state |aw tort

cl ai rs agai nst a host of different nanmed Defendants. These naned
Def endant s i nclude the surviving Band Menbers (including their

tour nmanager), their managenent conpany, and their record | abel;

*This witer is also aware of three other “Station Fire”
cases recently transferred to this Court fromthe District of
Connecticut and the D strict of Massachusetts, Estate of Henault
V. Anerican Foam Corp., C. A No. 03-483L (from Connecticut),
Roderi ques v. Anerican Foam Corp., C. A No. 04-26L (from
Massacusetts), and Sweet v. Anerican Foam Corp., C A No. 04-56L
(from Massachusetts). As these causes of action allege a
separate, independent basis for federal jurisdiction under 28
US C 8§ 1332, the federal diversity statute, federa
jurisdiction in those cases is a separate issue. Thus, the
l[itigants in those three cases are not parties to these notions.
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ni ght cl ub owners Jeffrey and M chael Derderian (the
“Derderians”), a corporation owed by the Derderians, DERCO
Inc.; a real estate conpany, Triton Realty, Inc. (“Triton
Real ty”); insulation manufacturers Anerican Foam Cor poration
(“Anerican Foant) and Foanex International, Inc. (Foanex);
pyrot echni ¢ manufacturer Luna Tech, Inc. (“Luna Tech”); event
sponsors such as Anheuser-Busch Conpanies, Inc. ("Anheuser-
Busch”), MLaughlin & Moran, Inc. (“MLaughlin & Moran”), Shel
G| Conpany (“Shell”), Mtiva Enterprises, LLC (“Mtiva’), WHIY-
FM radi o, O ear Channel Communications, Inc. (“C ear Channel”);
and representatives of government agencies establishing fire code
regul ati ons and enforcing conpliance, including the Wst Warw ck
Town Fire Inspector, the Town of West Warw ck, the Rhode Island
State Fire Marshall, and the State itself. Passa and Gui ndon
were originally filed in this Court, while Kingsley was initially
filed in Rhode Island Superior Court and then renoved to this
Court by Defendant Anheuser-Busch.

The other two cases, Alves and O Brien, are m scell aneous
petitions, also originally filed in Rhode |Island Superior Court

and renoved to this Court by Anheuser-Busch.® These two

> One additional niscellaneous petition, Unnaned
Manuf acturers v. MLaughlin & Moran, MP. No. 03-72L, was al so
originally filed in Rhode |Island Superior Court and renoved to
this Court by Anheuser-Busch. However, the Petitioners in that
case entered a Notice of Wthdrawal in this Court on Septenber
19, 2003. As a result, the petition is w thdrawn, and that
matter is no |longer pending. Nevertheless, parties to this
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petitions were filed soon after the tragedy by victinms and ot her
supporting entities and potential defendants in an effort to
preserve physical evidence by placing it within the supervisory
custody and control of the Superior Court. Unlike the civil
actions at issue, these m scellaneous petitions nanme only a
handful of Defendants, ternmed therein as “Respondents” or
“Interested Parties.”®

At issue before the Court is the question of jurisdiction.
In each of the five cases described above, jurisdiction in
federal court is alleged under a new statute, 28 U S.C. § 1369,
popul arly known as the Multiparty, Miultiforum Trial Jurisdiction
Act of 2002 (“MMIJA’). This is a new jurisdictional act greatly
expandi ng the original and renoval jurisdiction of the federal
courts, and to date no court has had the occasion to apply or
interpret it. As aresult, this witer will be the first to
construe § 1369, and thus, is forced to be the first to bite the
proverbial bullet.

Al though the five cases at issue have not been consoli dated,

w thdrawn matter have filed am cus subm ssions with the Court
concerning jurisdiction and participated in the notion hearing
hel d by the Court on Cctober 15, 2003.

® As the Derderians point out, there are no naned
“Def endants” to the m scellaneous petitions, only “Respondents”
and “Interested Parties.” However, as the Petitioners to these
actions chose to serve Anheuser-Busch and others with conpl aints
in those cases, Petitioners have effectively cast Anheuser-Busch,
McLaughlin & Moran, O ear Channel, DERCO and the Derderians in
the role of Defendants to these clains.
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each of them has a notion pending on the sane jurisdictional

i ssue. |In Passa, Defendants Anmerican Foam and the Derderi ans
have filed a nmotion to dismss the case for lack of jurisdiction,
pursuant to Fed. R Cv. P. 12(b)(1). This notion is opposed by
a multitude of other Defendants, including the Town of West

Warwi ck, Anheuser-Busch, MLaughlin & Moran, and Shell Q1.7
These parties argue that jurisdiction is appropriate, and
construe the notion as one for statutory abstention pursuant to 8§
1369(b). In Quindon, a simlar notion to dismss for |ack of
jurisdiction, advocated by the sane parties, was filed. Qpposing
this notion are the Guindon Plaintiffs, Triton Realty, and
Anheuser - Busch.

In the removed cases, Kingsley, Al ves, and O Bri en,

Def endant s Anerican Foam and the Derderians have filed notions to
remand the case to state court for lack of jurisdiction, or, in
the alternative, have asked this Court to abstain from exercising
jurisdiction under 8 1369. Regardless of the nethod, the end
result sought in these notions is the return of these cases to

t he Rhode Island Superior Court. The Plaintiffs Steering

Comm ttee, a group of |awers representing over 180 potenti al

"Qther parties opposing this notion are Dennis Laroque,
West Warwick Fire Inspector, Mtiva, Cear Channel, General Foam

Corp., Foanmex, and Triton Realty. An am cus subm ssi on opposing
the notion was also filed by the Plaintiffs in the Estate of
Henault case, which was transferred to this Court fromthe
District of Connecitcut.



plaintiffs who have not yet filed suit, has filed an am cus
subm ssion supporting the jurisdictional position of the
Derderians and Anerican Foam Opposing these notions are
Anheuser-Busch, Triton Realty, MLaughlin & Moran, and d ear
Channel .

Because each of these notions concerns the sanme question,
namely, whether jurisdiction is proper in this Court under 8§
1369, this Court will consider themtogether in this opinion. As
the reader will notice, those parties advocating federal
jurisdiction and those opposing it in each of the five cases
di scussed above include both Plaintiffs and Defendants on both
sides of the argunment. Thus, this witer cannot correctly refer
to either side of the argunent as Plaintiffs or Defendants, as is
typical in nost cases. As a result, for convenience, this witer
will refer to those advocating federal jurisdiction as
“Proponents,” and those objecting to federal jurisdiction as
“Opponents.”® Now, it is necessary to address the notions before
the Court.

For the reasons discussed in this opinion, this witer

concludes that jurisdiction under 8 1369 is appropriate in the

8 “Proponents” of federal jurisdiction in the different
cases include the Town of West Warwi ck, Dennis Laroque, Anheuser-
Busch, Shell G I, Mtiva, MLaughlin & Moran, General Foam
Foamex, Triton Realty, the Guindons, Cear Channel
Communi cations, and the Henault Plaintiffs (amcus). “Qpponents”
of federal jurisdiction include American Foam the Derderi ans,
and the Plaintiffs’ Steering Commttee (am cus).
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five cases at issue. As denonstrated herein, the Court
interprets 8 1369(b) as a mandatory abstention provision. Based
on the uncontested facts presented, the Court finds that

mandat ory abstention under 8 1369(b) is not required, as neither
a substantial majority of all plaintiffs nor the primry
defendants all claimresidency in a single state. As a result,
the Court denies Qpponents’ notions to dismss for |ack of

jurisdiction and the notions to remand to state court.

Di scussi on

St andard of Revi ew

The jurisdictional question before the Court is couched in
the procedural vehicle of a notion to dismss, or, where
appropriate, to remand to state court for |lack of subject matter
jurisdiction, brought under Rule 12(b)(1) of the Federal Rules of
Cvil Procedure. On a notion to dismss under Rule 12(b) (1) for
| ack of subject matter jurisdiction, “[t]he party invoking
federal court jurisdiction bears the burden of proving its

exi stence.” Pejepscot Indus. Park, Inc. v. Maine Cent. Railroad

Co., 215 F.3d 195, 200 (1%t Cr. 2000). 1In order to adjudicate a
Rule 12(b) (1) rnotion, the Court nust first look to the nature of

the novant’s challenge. See Valentin v. Hospital Bella Vista,

254 F.3d 358, 363 (1t Gr. 2001). |If the challenge goes to the

sufficiency of the jurisdictional allegations in a conplaint
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(questioning not the facts thensel ves, but rather whether they
establish a basis for federal jurisdiction), the court nust
credit the pleaded factual allegations as true and draw all
reasonabl e inferences fromthemin the nonnoving party’ s favor.
Id. Wen the chall enge goes to the accuracy of the
jurisdictional facts asserted by the plaintiff, it is the Court’s
obligation to engage in fact-finding to “address the nerits of
the jurisdictional claimby resolving the factual disputes
between the parties.” 1d. Here, the Opponents of federal
jurisdiction do not question the accuracy of the facts plead by
Proponents in support of jurisdiction, but, rather, challenge
whet her these facts are sufficient to nerit original federal
jurisdiction under the MMIJA, 28 U. S.C. §8 1369. As a result, the
Court accepts the Proponents’ factual allegations as true, and
focuses on whether these facts, as alleged, establish a basis for
federal jurisdiction under 8 1369. Now, this witer wll

consider the statute at issue.

1. The Multiparty, Multiforum Trial Jurisdiction Act of 2002
Federal courts are courts of limted subject matter
jurisdiction. See U S. Const. art. Il1l, 8 2. In order for a
party to properly maintain a lawsuit in federal court, the court
must have and retain subject matter jurisdiction over the case at

all times during the litigation. Fed. R Cv. P. 12(h)(3)
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(“Whenever it appears by suggestion of the parties or otherw se
that the court lacks jurisdiction of the subject matter, the
court shall dismss the action.”) Prior to 2002, federal subject
matter jurisdiction was limted to certain specific areas of |aw
outlined in Article Ill, section 2, of the United States
Constitution,® to cases where a question of federal |aw was
presented, see 28 U.S.C. 8§ 1331, or where the parties had
conplete diversity of state citizenship and an anount in
controversy greater than $75,000.00, see 28 U. S.C. § 1332. In
Sept enber of 2002, only nonths before the Station nightclub
tragedy, Congress enacted a new jurisdictional statute, the
MMIJA. This statute reads, in pertinent part:

8§ 1369. Miltiparty, multiforumjurisdiction

(a) I'n general.-The district courts shal
have original jurisdiction of any civil

®Article Ill, section 2 of the United States Constitution

provi des:
The judicial Power shall extend to all Cases,
inlaw and Equity, arising under this
Constitution, the Laws of the United States,
and Treaties made, or which shall be nmade,
under their Authority;—-to all Cases affecting
Anmbassadors, other public Mnisters and
Consul s;—to all Cases of admralty and
maritinme Jurisdiction;—to Controversies to
which the United States shall be a Party;—-to
Controversi es between two or nore
States; —between a State and Citizens of
anot her State; —-between citizens of different
States; —between Citizens of the sane State
cl ai m ng Lands under Grants of different
States, and between a State, or the Citizens
thereof, and foreign States, Ctizens or
Subj ect s.

US Const., art. IIl, 8§ 2.
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action involving mniml diversity between
adverse parties that arises froma single
accident, where at |east 75 natural persons
have died in the accident at a discrete

| ocation, if-

(1) a defendant resides in a State and a
substantial part of the accident took place
in another State or other |ocation,
regardl ess of whether that defendant is also
a resident of the State where a substanti al
part of the accident took place;

(2) any two defendants reside in
different States, regardless of whether such
defendants are al so residents of the sane
State or States; or

(3) substantial parts of the accident
took place in different States.

(b) Limtation of jurisdiction of district
courts.-The district court shall abstain from
hearing any civil action described in
subsection (a) in which-

(1) the substantial majority of al
plaintiffs are citizens of a single State of
whi ch the primary defendants are al so
citizens; and

(2) the clainms asserted will be governed
primarily by the laws of that State.

28 U.S.C. § 1369 (2002).

This new jurisdictional statute, by its terns, expands the
original jurisdiction of federal courts to include |awsuits
arising fromaccidents where nore than 75 natural persons die at
a discrete location, provided that the other requirenents of the
statute are satisfied. The first part of the statute, 8§ 1369(a),
grants the federal district court original jurisdiction over any
civil action stenmng fromsuch a tragedy with mninmal diversity
bet ween the parties, provided that one of the follow ng factors

is also present: (1) a defendant resides in a different state
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fromwhere a substantial part of the accident took place,
regardl ess of whether a substantial portion of the accident also
took place in his or her own state; (2) any two defendants reside
in different states, regardl ess of whether these defendants
happen to reside in the sanme state as another defendant; or (3)
substantial parts of the accident took place in different states.
Nei t her side of this jurisdictional controversy disputes the
application of 8 1369(a) to the facts of the Station nightclub
tragedy, as the fire caused over 75 deaths at a discrete |ocation
in West Warwi ck, Rhode Island, and the naned defendants in these
five cases are not all residents of Rhode Island, or of the sane
state. The MMIJA defines “mnimal diversity” as existing when
“any party is a citizen of a State and any adverse party is a
citizen of another State....” 28 U S.C. § 1369(c) (Enphasis
added). Here, the Plaintiffs to these five causes of action are
all residents of Rhode Island, while the various Defendants are
residents of multiple different |ocales, including Rhode Island,
California, Mssouri, Pennsylvania, Texas, Al abama, Del aware,
Massachusetts, Nevada, and Germany. This witer agrees with the
parties that the first part of the MMIJA granting federal
jurisdiction, 8 1369(a), is satisfied in this case.

It is the second part of the MMIJA, 8 1369(b), that has the
different parties to these notions in disagreenent over whether

cases arising fromthe Station nightclub fire should be brought
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in federal or state court. Section 1369(b), entitled,
“Limtation of jurisdiction of district courts,” mandates that a
district court judge abstain from hearing any civil action
nmeeting the requirements of § 1369(a) where two conditions are
both satisfied: abstention is required when (1) “the substanti al
majority of plaintiffs are citizens of a single State of which
the primary defendants are also citizens” and (2) “the clains
asserted will be governed primarily by the laws of that State.”
28 U.S.C. §8 1369(b). Opponents of federal jurisdiction argue
that 8 1369(b)’s exception operates as a limtation on the
statute’'s grant of original federal jurisdiction, defining the
text of the statute in light of its subsection heading,
“Limtation on jurisdiction of district courts.” These parties

t hen suggest that the facts of the Station fire and the nature of
the clains presented satisfy both § 1369(b)(1) and (2),*° and

that therefore this Court has no subject matter jurisdiction, and
is statutorily required to dism ss and/or remand these cases.
Proponents of federal jurisdiction disagree, arguing that the
statutory text of 8 1369(b), which begins with the phrase “[t]he
district court shall abstain,” is a mandatory abstention doctrine

rather than a jurisdictional limtation provision, that the facts

1 Opponents argue that both the “substantial mpjority of al
plaintiffs” and the “primary defendants” are all residents of
Rhode Island, and that the clains asserted will be primarily
governed by the | aws of Rhode I sl and.
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of the disaster fail to satisfy the tenets of § 1369(b)(1),!* and
that, as a result, mandatory abstention by this Court is not
requi red. These contrary interpretations of 8 1369(b) require
this witer to interpret the neaning of the statutory subsection
and then apply it to the facts of the Station nightclub tragedy
in order to discern whether federal jurisdiction exists in these

cases.

I11. Statutory Construction

In order to determ ne the neaning of 8 1369(b), this Court
must engage in statutory construction. As the First Grcuit has
observed, statutory construction nust always begin with the
| anguage of the statute as witten by the legislature. US. v.

Charl es CGeorge Trucking Co., 823 F.2d 685, 688 (1t Cr. 1987).

When the statutory | anguage is clear on its face, and its words
“neither create anbiguity nor lead to an entirely unreasonabl e
interpretation,” an inquiring court nust apply the statute as
witten, and “need not consult other aids to statutory

construction.” Atlantic Fish Spotters Ass’'n v. Evans, 321 F. 3d

220, 224 (1%t Gr. 2003); Charles CGeorge Trucking Co., 823 F.3d

at 688 (“So long as the statutory | anguage is reasonably

" Proponents concede that the clains at issue will be
governed primarily by the tort |aws of Rhode Island. Thus, the
requirenents 8 1369(b)(2) are satisfied in the context argued
her ei n.
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definite, that |anguage nust ordinarily be regarded as concl usive
(at least in the absence of an unm stakable | egislative intent to
the contrary).”). However, when the statutory | anguage chosen by
Congress is unclear, or capable of nore than one reasonable
interpretation, it is proper for a court to consult extrinsic
sources, such as legislative history, for guidance. U.S. v.
G bbens, 25 F.3d 28, 34 (1t Cir. 1994).

Here, as the parties nmake clear in their subm ssions, the
term nol ogy used in 8 1369(b) does not “point unerringly in a

single direction,” Charles George Trucking, 823 F.3d at 688.

Specifically, 8 1369(b) and (b)(1) present this witer with three
different textual nuances whose neani ng cannot be resol ved

wi t hout additional study: (1) the potentially dichotonous title
and text “Limtation on jurisdiction of district courts.—-The
district court shall abstain from hearing any civil action
described in subsection (a) in which--"; (2) the clause
“substantial majority of all plaintiffs,” and (3) the term
“primary defendants,” all three of which the statute itself fails
to explain or define. The statutory |anguage of this subsection
is thus capable of nore than one reasonable interpretation. As a
result, this Court is obliged to | ook beyond the words of the
statute and consider other sources to determ ne Congressional

intent and purpose in creating this new statutory provision.
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V. Legislative History of the MMIJA

The MMIJA has its genesis during the Carter adm nistration.
During oversi ght hearings conducted in the 95'" Congress by the
House Subcommi ttee on Courts, Cvil Liberties and the
Adm ni stration of Justice (now Courts, the Internet and
Intell ectual Property), the House of Representatives considered
different possible changes to be made in the federal judiciary in
an effort to streanliine the process and pronote judici al
efficiency. One concept considered by the House Subcomm ttee was
the abolition of federal diversity of citizenship jurisdiction.

H R Conf. Rep. No. 107-685 at 199 (2002), reprinted in 2002

US CCAN 1120, 1151. Because the Senate opposed such an
expansi ve change in the federal courts, the House Subcommittee
narrowed its focus, and eventually concentrated “on the problem
of dispersed conplex litigation arising out of a single accident
resulting in multiple deaths or injuries.” 1d.

Over the years that followed, legislation on this narrowed
i ssue was introduced in both the 98'" and 99'" Congresses, but
never enacted. The House of Representatives approved |egislation
simlar to the MMIJA in the 101t and 102" Congresses, and the
full House Commttee on the Judiciary favorably reported simlar
| anguage in the 103th Congress, however, the provisions failed to
proceed into law. 1d. Language simlar to the MVMIJA next

appeared in the “Judicial Reform Act,” as anended, which the
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House of Representatives passed during the 105'" Congress, but
which also failed in the Senate. 1d. During the 106'" Congress,
t he House of Representatives passed the precursor to the MMIJA,
H R 2112, by voice vote under suspension of the rules. 1d.
__ _This early version of the MMIJA, however, stalled in the
Senate. During the “wani ng days of the 106'" Congress,” the
bill’s author, Representative F. James Sensenbrenner, proffered
the Senate three possible changes to H R 2112 in an effort to

i ncrease support for the bill. 1d. at 201, reprinted in 2002

USCCAN at 1153. One of these proffered changes to H R
2112 was what now appears as 8 1369(b) of the codified MMIJA
Id. Athough HR 2112 failed to pass the Senate, it was
resurrected by the House of Representatives in the 107'" Congress

as HR 860. 1[1d. at 200, reprinted in 2002 U S.C.C A N at 1152.

As an effort of good faith, Representative Sensenbrenner included
in HR 860 the | anguage of the three conprom se clauses he had
originally proffered to the Senate at the end of the 106'"
Congress to generate support for H R 2112, including the

| anguage that would later constitute 8 1369(b). 147 Cong. Rec.

H893-01, available at 2001 W 252448 at *7. After only two days

in Commttee, HR 860 was put to a vote in the House of
Represent ati ves, and passed under suspension of the rules. 1d.,

avail abl e at 2002 W. 252448 at *11 and *19. H R 860 then went

to the Senate, where, after sonme nodifications, the bill passed
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the Senate and was enacted into |law. According to the House
Conf erence Report on the MMIJA, “No hearings on HR 860 were
held in the 107'" Congress given the anple |legislative history
that preceded it fromthe 95" Congress to the 106'".” H R Conf.

Rep. No. 107-685 at 200, reprinted in 2002 U S.C.C A N at 1152.

In reviewing the existing legislative history, this witer
finds that the MMIJA was intended to “streamline the process by
which nmultidistrict litigation governing disasters are
adj udi cated,” creating a device whereby multiple causes of action
all stemm ng fromone nmgj or disaster can be consolidated for

adj udication in one federal court. |1d. at 199, reprinted in 2002

US CCAN at 1151. As was articulated in the MMIJA House
Conf erence Report, regarding the purpose for the new | egi sl ation:

It is conmon after a serious accident to have
many |awsuits filed in several states, in
both state and federal courts, with many
different sets of plaintiffs’ |awers and
several different defendants. Despite this
multiplicity of suits, the principal issue
that must be resolved first in each | awsuit
is virtually identical: Is one or nore of the
defendants |liable?....The waste of judici al
resources—and the costs to both plaintiffs
and defendants—of |itigating the sane
l[iability question several tines over in
separate |l awsuits can be extrene.

D fferent expert consultants and
W tnesses may be retained by the different
plaintiffs’ |lawers handling each case. The
court in each lawsuit can issue its own
subpoenas for records and depositions of
W tnesses, potentially conflicting with the
di scovery scheduled in other |awsuits.
Critical witnesses nay be deposed for one
suit and then redeposed by a different set of
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| awers in a separate |lawsuit. Ildentical
guestions of evidence and ot her points of |aw
can arise in each of the separate suits,
nmeani ng that the parties in each case may
have to brief and argue— and each court may
have to resol ve—the sane issues that are
being briefed, argued, and resol ved in other
cases, sonetinmes with results that conflict.
Current efforts to consolidate all state
and federal cases related to a common
di saster are inconplete because current
federal statutes restrict the ways in which
consol idati on can occur— apparently w thout
any intention to limt consolidation....For
t hose cases that cannot be brought into the
federal system no | egal nechani smexists by
whi ch they can be consolidated, as state
courts cannot transfer cases across state

l[ines. In sum full consolidation cannot
occur in the absence of federal |egislative
redress.

The changes set forth in [the MMIJA]
speak directly to these probl ens.

Id. at 200, reprinted in 2002 U S.C.C A N at 1152.

Here, after reviewing this legislative history, it is clear
that in enacting 8 1369, Congress intended to create a nechani sm
whereby litigation stemming fromone najor disaster could easily
be consolidated in one federal court for discovery and trial. It
is also clear that Congress’ notivation in passing this
| egislation was to pronote judicial efficiency while avoiding
mul tiple awsuits concerning the same subject matter strewn
t hroughout the country in various state and federal courts.

Thus, 8§ 1369 was intended to address these concerns by creating a
new statutory grant of original federal jurisdiction ained

exclusively at large accidents resulting in 75 or nore deaths.
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Opponents have argued that the MMIJA was intended only to
apply to cases arising fromairline disasters, citing as evidence
repeated references to airline disasters in the |legislative
hi story and testinony before Congress fromrepresentatives of the
airline industry concerning the effects of nultidistrict airline
[itigation. It is true that Congress’ enactnent of the MMIJA
occurred only nonths after the tragic events of Septenber 11,
2001, a disaster involving terrorist attacks on Anerican cities
utilizing hi-jacked commercial airplanes. However, while it is
certainly correct that major airline disasters were contenpl ated
when this act was fornul ated by Congress, neither the | anguage of
the bill itself nor the legislative history limt the application
of 8 1369 to airline tragedies. |In arguing for the passage of
H R 860 in the House of Representatives, Representative
Sensenbr enner expl ai ned that he believed “the purpose of this
bill is to make the process of adjudicating a common di saster
| awsuit, such as one arising froma plane crash or a train weck,
nore convenient to all of the litigants concerned.” 147 Cong.

Rec. H893-01, available at 2001 W. 252448 at *13. Earlier

Congr essi onal discussions fromthe prior introduction of the
bill's predecessor in the 102" Congress describe the intended
scope of the proposed |egislation as extending to even nore kinds
of conplex tragedies, including hotel fires. See 137 Cong. Rec.

E1923-02 (1991), available at 1991 W. 86705 at *1. As a result,
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this witer concludes that the MMIJA was not intended to apply
only to airline disasters, but to all qualifying tragedies
resulting in the death of 75 or nore natural persons.

Another critical part of the statute is the clause added by
Represent ati ve Sensenbrenner at the |last mnute to garner
addi tional support for the bill in the Senate, 8 1369(b). As
this section appeared near the end of this bill’s consideration
in the House, and as there were no additional debates on this
clause in the Senate, the legislative history on § 1369(b) is
somewhat Iimted. Representative Sensenbrenner described the
cl ause on the House floor as creating an “exception to the

mnimal diversity rule.” 147 Cong. Rec. H893-01, avail able at

2001 W 252448 at *7. The clause was also referred to as “an

addi tional safeguard to the limted expansi on of Federal court
jurisdiction.” 1d. Finally, the largest piece of |egislative
hi story concerning 8 1369(b) in particular can be found in the
MMIJA House Conference Report:

Subsection (b) of new §8 1369 creates an
exception to the mnimal diversity rule. 1In
brief, a US. district court may not hear any
case in which a “substantial majority” of the
plaintiffs and the “primary” defendants are
all citizens of the sanme state; and in which
the clains asserted are governed primarily by
the laws of that sane state. In other words,
only state courts may hear such cases.

H R nf. Rep. No. 107-685 at 201, reprinted in 2002
US CCAN at 1153.
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Al t hough | ess description is provided, these passages
neverthel ess shed light on the legislative intent behind
Represent ati ve Sensenbrenner’s conprom se clause. Fromthe
descriptive language utilized, it is clear that Congress was
concerned about a small subset of disaster cases finding their
way into federal court—-cases where the substantial majority of
the plaintiffs and the “primary” defendants are all fromthe sane
state, and where the clains asserted will be governed primarily
by the | aws of that sane state. By creating 8 1369(b), Congress
attenpted to create a statutory exception, or “safeguard” whereby
t hese | ocal disaster cases could continue to be heard in state
court, even though nore than 75 people died therein and m ni nmal
diversity existed between the parties. Thus, in an effort to
achieve this balance, the statute directs the federal court to
“abstain fromaccepting jurisdiction in primarily |local actions,”
in favor of state courts. Adoneit, supra at 252-56.

Now, in light of this history, the Court turns to the three

statutory clauses from§8 1369(b) at issue.

V. 1s 28 US.C § 1369(b) a Mandatory Abstention Cl ause or a
Jurisdictional Condition?

As di scussed above, the statute at issue, 8 1369(b), begins
with the foll ow ng section heading and statutory text:

“Limtation of jurisdiction of the district courts.—The district

25



court shall abstain fromhearing any civil action described in
subsection (a) in which-....” 28 U S.C. §8 1369(b). While neither
t he subsection heading nor the statutory text appear anbiguous in
i solation fromone another, it is their juxtaposition that
fosters variant interpretations. Proponents of federal
jurisdiction ook to the text of the statute as controlling over
the section title, and read this provision as a mandatory
abstention clause acting as a limtation on the exercise of the
original federal jurisdiction given to United States District
courts by Congress in 8 1369(a). Thus, Proponents view 8 1369(a)
as jurisdictional, and 8 1369(b) as a mandatory abstention cl ause
i nposed by Congress, simlar to that found in the Bankruptcy Act,
28 U.S.C. 8 1334(c)(2). Opponents of federal jurisdiction read
the section title as domnating the text of the statute, and
argue that 8 1369(b) operates as a limtation on the statute’s
jurisdictional grant itself. Thus, Opponents read 8§ 1369(b) as
an exception, or a condition to the statute’s jurisdictional
grant, arguing that the federal court has no jurisdiction if §
1369(b) (1) and (2) are satisfied.

Wil e the outcone of this debate may seem purely academ c
the parties in these cases argue intensively that its resolution
has an inpact on the instant notions to dism ss/remand. First,
the parties argue that whether § 1369(b) is viewed by this Court

as an abstention clause or a jurisdictional clause may have an
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i npact on the burden of proof in this analysis. As stated
before, the burden of proof in a Rule 12(b)(1) notion is al ways

on the party asserting federal jurisdiction. See Pejepscot |ndus.

Park, Inc., 215 F.3d at 200. However, in sone instances, such as
t he mandatory abstention cl ause contained in the Bankruptcy Act,
28 U.S.C. 1334(c)(2), requiring mandatory abstention in
bankruptcy cases upon notion, the burden of proof is instead

pl aced on the party advocating abstention. See Renai ssance

Cosnetics, Inc. v. Devel opnent Specialists Inc., 277 B.R 5, 12

(S.D.NY. 2002) (party seeking nmandatory abstention under
bankruptcy statute nust show that all statutory requirenments have
been satisfied). Proponents of federal jurisdiction argue that 8§
1369(b) is analogous to 8§ 1334(c)(2). Therefore, Proponents
argue that Opponents’ notion to dismss under Rule 12(b)(1)
shoul d be viewed as a notion to abstain, and that, as a result,
the burden of proof in this analysis should be shifted to
Opponents. However, as the underlying facts in this case are
uncontested, and as the outcone of these notions will not be
affected by the burden of proof, this witer feels that assigning
the burden of proof in this case is unnecessary.

Al t hough the burden of proof is not a material factor in
determining this notion, this witer feels that nore long term
i ssues affecting the case bear on the construction of 8§ 1369(b)

as an abstention clause or a jurisdictional condition. As this
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writer has observed, in order to hear a particul ar case or
controversy, federal courts nust have and retain subject matter
jurisdiction at all times during the litigation. Thus, a notion
under Rule 12(b)(1) to dism ss the case for |ack of subject
matter jurisdiction is proper at any time during the course of
the litigation. Further, if subject matter jurisdiction
evaporates before the case is fully litigated, it is the Court’s
duty to dismss the case for lack of federal subject matter
jurisdiction, regardl ess of whether the parties desire or have
noved for dism ssal under Rule 12(b)(1). See Fed. R CGv. P.
12(h) (3).

Abstention, however, is a different doctrine. Abstention is

not jurisdictional in nature. S. G Phillips Constructors, |nc.

v. Cty of Burlington, 45 F.3d 702, 708 (2d Cr. 1995) (“The act

of abstaining presunes that proper jurisdiction otherw se

exists.”); see also Quackenbush v. Allstate |Insurance Co., 517

U S 706, 712 (1996) (stating that an abstention-based renmand
order was not prem sed on |lack of subject matter jurisdiction).
Rat her, as this court has recently observed, abstention doctrines
“are judicially created rules whereby a federal court may decide
not to hear a matter before it even when all other jurisdictional

and justicibility requirenents are present.” Ofice of the Child

Advocate v. Lindgren, 296 F. Supp.2d 178, 189 (D.R 1. 2004).

Abstention doctrines “uniformy reflect a desire to allow state
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courts to decide certain matters instead of federal courts” even
t hough the necessary prerequisites for federal subject matter
jurisdiction are present. Erwin Chenerinsky, Federal

Jurisdiction, § 12.1, at 736-37 (3d ed. 1999). Although sone

abstention doctrines are discretionary, others are mandatory.

US v. Lewis, 936 F. Supp. 1093, 1106-08 (D.R I. 1996)

(describing four of the mandatory and di scretionary abstention
doctrines recognized by the United States Suprene Court). In
t hose cases where abstention is required, a federal district
court may not hear the cause of action before it, and nust defer
instead to the jurisdiction of the state court.

When faced with a situation where abstention may be
mandat ed, the district court nust address the issue at the outset
and determ ne whether it is required to abstain from hearing the
matter presented. However, once a court has determ ned that
abstention is not required, this question is not typically
revisited during |later stages of the litigation. Indeed, it has
been held reversible error for a trial judge to determ ne that
abstention is not required, hear a case, and then attenpt to
abstain once the matter has proceeded through trial. Guiney v.
Roache, 833 F.2d 1079, 1080 (1t Gr. 1987). Therefore, because
federal courts do not routinely abstain from hearing cases in the
| ater stages of litigation, while they do dism ss cases at al

stages for |lack of subject matter jurisdiction, this Court’s
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interpretation of 8 1369(b) as a statutory abstention provision
or a jurisdictional condition could affect future proceedings in

this litigation.

A.  Mandatory Abstention as a Limtation on the Exercise of
Jurisdiction

Wth this in mnd, this witer turns to the provision at
hand. After reviewing the statutory | anguage and the | egislative
history, this witer is persuaded that 8§ 1369(b) should be read
as a mandatory abstention clause limting the exercise of federal
jurisdiction. In developing 8 1369(b), it was Congress’
intention to provide an “exception” or “safeguard’” |imting the
exercise of federal jurisdiction under 8 1369 in those cases
arising frompurely local disasters. Reading 8 1369(b) as an
abstention provision is nost consistent wwth this intended
result. Because the United States Suprene Court has mandat ed
that federal courts nust “proceed to judgnent and give redress to
parties before themin every case to which their jurisdiction

extends,” Ofice of the Child Advocate, 296 F. Supp.2d at 189

(citing New Ol eans Pub. Serv. v. Council of New Ol eans, 491

U S. 348, 358 (1989)), a district court’s decision to abstain
fromexercising federal jurisdiction is the exception rather than
the rule, justified only under exceptional circunstances where

the state court’s interest in hearing the case serves an
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i nportant countervailing interest. Colorado R ver Water

Conservation Dist. v. United States, 424 U. S. 800, 813 (1976).

Here, as the text of 8§ 1369(b) denonstrates, Congress identified
certain exceptional circunstances in disaster litigation cases
where the state court’s interest in hearing the matter outweighs
the federal interest in multidistrict, nmultiforum consolidation--
namely, where the tragedy is sufficiently local in character as
to satisfy the tenets of 8 1369(b)(1) and (2). In these cases,
al though jurisdiction is otherw se proper under 8§ 1369(a), the
text of 8§ 1369(b) instructs district courts to abstain from
hearing them Thus, viewing 8 1369(b) as a mandatory abstention
provision is consistent wwth the | egislative history
characterizing the subsection as an exception to the m ni nal
diversity rule contained in 8§ 1369(a).

In addition, interpreting 8 1369(b) as a mandatory
abstention provision is consistent wth the |anguage of the
statute itself, which reads, “The district court shal
abstain[.]” 28 U S.C. 8 1369(b). The neaning of the terns
“abstain” and “abstention” in the federal jurisdictional context
are well established as referring to those rules, originally
created by the judiciary, whereby federal courts can decline to
hear sone matters otherw se properly before them on grounds that
they are nore suitably situated in state court. See Chenerinsky,

8§ 12.1, at 735. Thus, the concept of abstention both utilizes
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t he actual |anguage of the statute and furthers Congress’ stated
intent to restrict federal district courts’ ability to hear
purely | ocal disaster cases unless jurisdiction is established on
different grounds. See HR Conf. Rep. No. 107-685 at 201,

reprinted in 2002 U S.C C. AN at 1153 (“[A] U S. district court

may not hear any case in which a “substantial majority” of
plaintiffs and the “primary” defendants are all citizens of the
sane state....”).

Thus, this witer agrees with Proponents that 8§ 1369(b) is a
mandat ory abstention provision, directing district courts to
abstain fromhearing those cases stemm ng from |l ocal tragedies,

as defined in the statute.?®?

B. Section Headings vs. Statutory Text

The crux of the OQpponents argunment in favor of § 1369(b) as
a condition to jurisdiction rests in the subsection headi ng,
“Limtation of jurisdiction of district courts,” which Qpponents

argue functions as a jurisdictional condition and controls this

2 Although this witer does not address Proponents’ argunment
that 8§ 1369(b) is analogous to the nandatory abstention provision
found the Bankruptcy Act, 28 U S.C. 8§ 1334(c)(2), the Court notes
addi tional support for its analysis on abstention in the fact
that simlar |anguage in § 1334(c)(2), reading “the district
court shall abstain from hearing such proceedi ng,” has been
interpreted by the First Crcuit and other courts as a mandatory
abstention clause rather than a condition to jurisdiction. See
In re Mddl esex Power Equi pnent & Marine Inc., 292 F.3d 61, 67
(1t Cr. 2002).
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Court’s interpretation of the followng statutory text. However,
contrary to Opponents’ argunent, this heading text does not trunp
t he | anguage of the statute itself unless that |anguage is itself
anbi guous. As the United States Suprene Court has observed:

[H eadings and titles are not neant to take
the place of the detailed provisions of the
text. Nor are they necessarily designed to
be a reference guide or a synopsis. Were
the text is conplicated and prolific,

headi ngs and titles can do no nore than
indicate the provisions in a nost general
manner; to attenpt to refer to each specific
provi sion woul d be ungainly as well as
useless. As a result, matters in the text

whi ch deviate fromthose falling within the
general pattern are frequently unreflected in
the headings and titles. Factors of this
type have led to the wise rule that the title
of a statute and the heading of a section
cannot limt the plain neaning of the text.
For interpretative purposes, they are of use
only when they shed Iight on some anbi guous
word or phrase. They are but tools avail able
for the resolution of a doubt. But they
cannot undo or limt that which the text
makes pl ai n.

Br ot her hood of Railroad Trainnen v. Baltinore & Chio Railroad
Co., 331 U S. 519, 528-29 (1947) (internal citations omtted).

If the statutory text in question is separated fromthe
subsection heading, it reads as foll ows:

The district court shall abstain from hearing
any civil action described in subsection (a)
i n whi ch—-

(1) the substantial majority of al
plaintiffs are citizens of a single State of
whi ch the primary defendants are al so
citizens; and

(2) the clainms asserted will be governed
primarily by the laws of that State.
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28 U.S.C. § 1369(b).

A plain reading of the statutory text alone draws this
witer to only one conclusion—the statute requires the district
court to abstain fromhearing any case satisfying the
jurisdictional requirenents of subsection (a) when the stated
criteria are satisfied. Thus, this witer disagrees with
Opponents, and does not find 8§ 1369(b) to operate as a
jurisdictional condition. Rather, the Court considers it a

mandat ory abstention provision.

VI. |s Abstention under 28 U S.C. 8 1369(b) Required?

Havi ng determ ned that 8§ 1369(b) is a mandatory abstention
cl ause, the Court now considers whether or not this statutory
subsection requires abstention in the five cases at issue. As
stated above, there are three elenments that nust be satisfied
bef ore abstention under 8§ 1369(b) is required. First, the Court
must find that the “substantial majority of all plaintiffs” are
all fromthe sane state, here, Rhode Island. Second, the Court
must find that the “primary defendants” are al so from Rhode
Island. Third, the Court nust determine that the clains asserted
will be governed primarily by the | aws of Rhode Island. The | ast
of these elenments is not in contention, as it is clear that Rhode
Island law will govern the tort clains asserted in the five cases

at bar. Thus, this court nust turn its attention to ascertaining
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whet her the first two el enents are satisfied

A.  The Substantial Mjority of All Plaintiffs

The first prerequisite to abstention in 8 1369(b) centers on
this Court’s interpretation of the phrase, “the substanti al
majority of all plaintiffs are citizens of a single State[.]”
Opponents of federal jurisdiction argue that abstention is
warranted in the five cases at issue because “the substanti al
majority of all plaintiffs” in litigation stemmng fromthe
Station nightclub fire are all citizens of Rhode Island.
Proponents contest this characterization, arguing that the
substantial majority of all plaintiffs in these cases are not al
fromone single state. In order to evaluate this issue, this
witer nmust focus on two interpretative questions. First, to
whom does the phrase “all plaintiffs” refer? Second, what anobunt
constitutes a “substantial majority” under the statute?

Several possible interpretations of the term “al
plaintiffs” have been suggested to the Court. One suggestion is
that as the statute uses the term*“plaintiffs” rather than
victinms, this Court should consider only those parties who have
filed suit to date in each case, and thus, are plaintiffs in
l[itigation arising fromthe Station fire, in determ ning whether
abstention is necessary under 8§ 1369(b). However, in light of

the |l egislative history docunenting Congress’ interest in broad
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consolidation of nultiple lawsuits arising froma single accident
in one judicial forum this Court feels that reading the term
“plaintiffs” in such a limted fashion is not warranted.

Al though only a limted nunber of plaintiffs have filed suit
to date, it is certain, based on the |arge nunber of fire
victinms, that many nore suits will followin the days to cone.
According to reports of the fire, 412 individuals were present in
the Station nightclub on the night of the fire. Qut of these
persons present, 100 individuals died as a result of the fire.

In addition to this nunber, nore than 200 persons are reported to
have suffered sone formof injury as a result of the tragedy.

See Tracy Breton, The Station N ghtclub D saster—Panel Wants

State Court to Hear Fire Suits, Providence J.-Bull., Sept. 9.

2003, at Bl1.'* According to the Derderians, only 77 individuals
are believed to have escaped the fire without injury. Splitting
the difference, this Court estimates that there are at |east a
total of 335 potential plaintiffs who have or may litigate clains
arising fromthe Station nightclub fire. This figure does not

i nclude potential derivative claimnts (spouses, children, and

3 According to data in the Providence Journal, 412
i ndi viduals were present at the Station the night of the fire.
Qut of this total, the Journal |isted approximately 255 persons
as from Rhode |sland, maki ng Rhode |slanders represent 61. 89% of
the people inside the club before the fire. This figure is |less
than two-thirds of the total, and it takes into account all those
present, not nerely those killed or injured. See The Station
Ni ghtclub Disaster: In the Fire, Providence Sunday J., Sept. 21,
2003, at A1l6.
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ot her dependants of fire victins), as that nunber of potential
plaintiffs is nmuch larger, and indeed, at this point,
i ncal cul abl e.

A case-by-case reading of the term*®“all plaintiffs,”
considering only those plaintiffs who have filed, would frustrate
Congress’ desire for consolidation. Currently, this Court has
been transferred three additional cases arising fromthe Station
nightclub fire from Connecti cut and Massachusetts. The
plaintiffs in these cases are not all from Rhode I|sland-i ndeed,

in Estate of Henault v. Anmerican Foam C. A. No. 03-483L, the

filing plaintiffs are all from Connecticut, and have jurisdiction
inthis court based on the federal diversity statute, 28 U S.C. 8§
1332. This Court has no power to transfer the Henault case to
Rhode Island state court. As a result, even if this Court were
to abstain fromhearing the five cases at issue, it would stil

be required to hear cases arising fromthe Station fire. Since
the defendants in these cases and the issues are likely to be
identical, such an interpretation would foster the possibility
for inconsistent discovery rulings and even verdicts on
l[tability. Thus, this witer feels that limting the term“al
plaintiffs” to those individuals who have filed suit in each case
runs contrary to Congress’ intent in enacting 8 1369. A broader
construction i s necessary.

This witer feels that, in light of the legislative history
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on 8§ 1369, any interpretation of “all plaintiffs” under the
statute nust include all potential plaintiffs, neaning all those
who have died or suffered injury as a result of the tragedy at
issue. Such an interpretation is consistent with Congress’
desire to consolidate all cases arising fromone nmgjor disaster
in one federal court, as it conditions abstention on the
citizenship of all potential claimants rather than considering
only those who are the first to file suit. At present, however,
and i ndeed, for years into the future, as the statute of
[imtation on tort clains under Rhode Island law tolls for
mnors, see RI. Gen. Laws 8 9-1-19, an exact count of the nunber
of derivative claimants is incalculable. Therefore, this witer
W Il consider the statistics available on the tragedy in terns of
percentages, and will assunme that potential derivative clainms
will fall inline with these percentages.

As this witer stated previously, an estimted 335
i ndi vidual s died or suffered injury in the Station nightclub
fire. Qut of these 335 people, the Derderians have submtted
docunentation to the court placing 148 as residents of Rhode
| sland, 57 from Massachusetts, 9 from Connecticut, 2 from
California, 1 fromFlorida, 1 fromMaine, 1 fromNevada, and 1
fromOhio. The residence of the remaining fire victins is
currently unestablished before the Court. Placing this in terns

of percentages, according to this witer’s calculations, 44.18%
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of those killed or injured in the Station nightclub fire are
believed to be from Rhode |sland, 17.01% from Massachusetts,
2.69% from Connecticut, 0.60%fromCalifornia, and 0.30% from
Fl ori da, Mai ne, Nevada, and Chio, respectively. According to
this Court’s estinmates, the residency of a remaining 34. 33% of
those believed killed or injured in the nightclub fire is
currently unestablished in the docunentation provided to this
witer. These figures represent the percentage of potenti al
plaintiffs believed to reside in each of the eight different
states affected by this tragedy to date as cal cul able by the data
avai lable to the Court at this point in tine.

Having articul ated these figures, this witer nust now
determ ne whether a “substantial majority” of these potenti al
plaintiffs can be described as citizens of a single state for
pur poses of 8§ 1369(b). Proponents have argued that the statutory
term*“substantial majority” should be read by this Court as
requiring virtually all plaintiffs to be citizens of a single
state. In contrast, Opponents have suggested that this Court
focus on the fact that nore potential plaintiffs reside in Rhode
| sland than any other one state. Thus, they argue, as the nunber
of Rhode Island fire victins nore than doubles the nunber of
victinms fromany other single state, this Court should find that
a substantial majority of the potential plaintiffs are Rhode

| sl ander s.
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As Congress enacted 8 1369 to pronote consolidation, this
writer believes that a “substantial majority of all plaintiffs”
must be determ ned not by conparing the statistics of two
particul ar states affected by a tragedy, but rather by
determ ni ng whet her the nunber of potential plaintiffs froma
single state makes up a substantial majority of all potenti al
plaintiffs with clains arising fromthe sane disaster. Here
Rhode I sl and residents nmake up approxi mately 44.18% of the group
this witer has identified as representing potential plaintiffs.
Wiile it is true that Rhode |slanders nmake up the | argest group
of potential plaintiffs, it cannot be said that they constitute a
“substantial majority of all plaintiffs.” According to this
writer’s cal cul ations, Rhode Island residents make up | ess than
50% of the total nunber of potential plaintiffs identified at
this time, and thus, at this point they fail to constitute a
sinple majority, let alone a substantial majority. Wile this
witer rejects Proponents’ argunent that the term “substanti al
majority” should be read to nean “virtually all,” the Court does
agree that a “mgjority” nust make up nore than 50% of the whol e,
and that a “substantial majority” must constitute a nunber
somewhat in excess of that figure, such as two-thirds or three-
fourths. Therefore, as Rhode Island residents fail to nmeasure a
“substantial majority of all plaintiffs,” this witer finds

abstention unwarranted under 8 1369(b)(1).
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B. The Primary Defendants

Al t hough the Court could end its discussion with this
conclusion, this witer feels conpelled to conplete his analysis
of 8 1369(b) by interpreting the last undefined termin the
statute, nanely, the term“primary defendants.” For abstention
to be required under the statute, both the substantial majority
of all plaintiffs and the primary defendants nust all reside in a
single state. Thus, to satisfy the tenets of § 1369(b)(1), this
witer nmust determne that all of the primary defendants in
litigation arising fromthe Station nightclub tragedy are
residents of Rhode Island. To state this another way, 8 1369
does not require this court to abstain if any one of the so-
called “primary defendants” is froma state other than Rhode
Island. As with the other terns at issue, “prinmary defendants”
is not defined within the text of 8§ 1369. Legislative history
also fails to shed much Iight on which defendants Congress
considered “primary.”

Opponents of federal jurisdiction argue that the “primary
defendants” in this case include only Rhode |sland defendants,
such as the Derderians, Anerican Foam Triton Realty, and
McLaughlin & Moran. As the Qpponents do not want federal
jurisdiction to attach, they argue that the Band nenbers and

their tour nmanager, Daniel Bichele, are not prinmary defendants.
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The Band nenbers and Bichel e, who allegedly started the nightclub
fire, are all residents of California. Proponents would expand
the list of primary defendants to include, at a m ninum the Band
Menbers and their tour manager, and, at a maxi num other parties
sued on theories of joint and several liability, including
Anheuser - Busch, C ear Channel, Shell G, and others, all of whom
claimresidence in other states. Proponents argue that no
definition of “primary defendants” should be acceptabl e that does
not include the Band Menbers and their tour manager. Opponents
argue that the Band Menbers, although sued, are not necessarily
“primary defendants” in these civil actions seeking financial
conpensation for fire victins.

Several different definitions of “primary defendants” have
been offered to the Court by the parties. First, sone of the
litigants have suggested to this Court that the “primary
def endants” should be defined as those defendants with the
“deepest pockets.” This witer rejects that contention outright,
as the measure of a particular defendant’s ability to pay a
j udgnment shoul d have no bearing on this Court’s evaluation of a
Rul e 12(b) (1) notion.

Second, it has been argued that this Court shoul d consider
t hose defendants that are nost cul pable for the nightclub fire as
“primary defendants.” However, at such an early stage in the

court proceedi ngs, before either discovery or atrial on the
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merits, it becomes difficult, if not inpossible, for this witer
to assign either culpability or liability for the tragic events
of February 20, 2003. To utilize this standard as a baseli ne,
the Court would be forced to reserve ruling on abstention until
the issues of liability were resolved. As a result, it is an
unwor kabl e standard, and this witer declines to adopt it.

The | ast possible definition of the term“primry
def endants,” suggested by the Court at oral argunent, interprets
the term“primary defendants” as including all defendants facing
direct liability, and excluding all defendants joined as
secondary or third-party defendants for purposes of vicarious
l[tability, indemification or contribution. For the reasons
described in this section, the Court concludes that this is not
only the nost workable definition of the term“primary
defendants” as used in 8 1369(b)(1), but also the interpretation
nost consistent with its use in existing tort case | aw

The term “primary defendant” appears throughout nodern case
Il aw, and has different neanings in different contexts. 1In the
context of RICO clains, for exanple, courts sonetines divide
defendants into two groups: prinmary defendants, defined as

al l eged participants in racketeering activity, and secondary

“ The Court notes, however, that if it were to assign
culpability at this point, it can envision no list of cul pable
primary defendants that omtted the nanes of the Band Menbers who
are responsible for starting the fire.
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def endants, defined as alleged aiders and abettors. See, e.qg.

Rolo v. City Investing Co. Liquidating Trust, 155 F.3d 644, 650

(3d Cir. 1998). In securities fraud actions, the Fifth Grcuit
has used the terns “primary” and “secondary” defendants to
separate those primary parties alleged to have inproperly
purchased and sol d securities fromsecondary defendants having
only a “legally cognizable relationship” to the plaintiff. See

Marrero v. Banco di Roma, 487 F. Supp. 568, 572 (E.D. La. 1980)

(citing Woodward v. Metro Bank of Dallas, 522 F.2d 84, 94 (5'"

Cr. 1975)). In tort actions, however, “primary” defendants are
nost often defined as those parties that are allegedly directly
liable to the plaintiffs, while “secondary” defendants are
usual ly those parties sued under theories of vicarious liability
or joined for purposes of contribution or indemification. See,

e.g., Haberstamv. Wl ch, 705 F.2d 472, 476 (D.C. Gr. 1983)

(descri bing secondary defendants as those vicariously |iable);

Sins v. Chesapeake & Chio Railway Co., 520 F.2d 556, 559 (6'"

Cir. 1975) (using the terns “primary defendant” and “secondary
defendant” in the context of indemification); Restatenent
(Second)of Torts 8§ 886B, cnt. c¢ (1979) (describing the terns
“primary” and “secondary” responsibility in the context of

indemification); 4 Am Jur. 2d Appellate Review 8 112 (stating

that under a contribution order, a joint tortfeasor is liable to

the “primary defendant” for any anount paid over a stated sun).
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Thus, it follows that the United States Supreme Court has
historically defined “primary defendants” as those parties having
a “domnant relation to the subject matter of the controversy.”

United States v. Anerican Tobacco Co., 221 U. S. 106, 143 (1911).

This witer feels that all defendants sued directly in a
cause of action maintain a domnant relationship to the subject
matter of the controversy, while those parties sued under
theories of vicarious liability, or joined for purposes of
i ndemmi fication or contribution, maintain an indirect or
“secondary” relationship to the litigation. Thus, this witer
feels that the nost appropriate definition of “primry
defendants” in the context of 8 1369(b)(1) nust include those
parties facing direct liability in the instant litigation.

As the Court commented earlier, this definition of primary
defendants is al so the nost workabl e under the statute, as it
does not require the Court to nmake a pre-trial determ nation of
l[tability or culpability, but rather requires only a review of
the conplaint to determ ne which defendants are sued directly.
If all defendants facing direct liability are froma single
state, then that portion of 8§ 1369(b)(1) relating to primary
defendants is satisfied. |If all defendants facing direct
liability are fromnore than one state, however, the requirenent
is not net, and abstention is not mandat ed.

Here, the Court need not engage in an in-depth analysis of
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how each of the defendants is sued, because it is clear that the
Band nenbers and their tour manager, alleged to have started the
fire resulting in 100 deaths and over 200 injured persons, are
sued directly in three of the five causes of action at issue,

Passa, Kingsl ey, and QGui ndon. In these three causes of action,

the primary defendants are not all froma single state, and
therefore, abstention under 8 1369(b) is not required.

Al t hough the Band nenbers and Bichele are not sued in the
remai ni ng m scell aneous petitions, Anheuser-Busch is a
Respondent in both of these causes of action, Alves and O Brien
As there are no naned defendants to these two causes of action,
Anheuser - Busch has the sane potential for liability as the other
served Respondents, which include C ear Channel, the Derderi ans,
DERCO, and McLaughlin & Moran. Anheuser-Busch is a corporation
organi zed under the laws of the state of Del aware, with a
princi pal place of business in St. Louis, Mssouri. Therefore,
the primary defendants in the m scell aneous petitions are al so
not all froma single state, and, as a result, abstention under 8§

1369(b) is not required.

C. Renoval under 28 U . S.C. 8§ 1441(e)(1)(B)
In addition, this witer concludes that Defendant Anheuser-
Busch’s renoval of the two m scell aneous petitions and the

Kingsley matter is proper under the new renoval statute, 28
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US C 8§ 1441(e)(1)(B), also created by Congress as a part of the

MMIJA:

(e)(1) Notwithstanding the provisions of
subsection (b) of this section, a defendant
inacivil actionin a State court nay renove
the action to the district court of the
United States for the district and division
enbraci ng the place where the action is
pending if--

(A) the action could have been brought in a

United States district court under section
1369 of this title; or

(B) the defendant is a party to an action
which is or could have been brought, in whole
or in part, under section 1369 in a United
States district court and arises fromthe
sanme accident as the action in State court,
even if the action to be renoved coul d not
have been brought in a district court as an
original matter.

28 U.S.C. A § 1441(e)(1).

Her e, Anheuser-Busch is a nanmed defendant in each of the two
cases originally filed in this Court alleging jurisdiction under
8 1369, Passa and Guindon. As a result, 8§ 1441(e)(1)(B) allows
Anheuser-Busch to renove to federal court any civil action
arising fromthe sane accident in which it is naned as a

def endant, including the Kingsley case and the two m scel | aneous
petitions, Alves and O Brien. Once these actions are renoved,
jurisdiction in federal court falls under 8 1369 pursuant to

anot her portion of the new renoval provisions, 28 U S.C. 8§
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1441(e)(5). This provision reads:

(5) An action renoved under this subsection
shal |l be deened to be an action under section
1369 and an action in which jurisdiction is
based on section 1369 of this title for

pur poses of this section and sections 1407,
1697, and 1785 of this title.

28 U.S.C. § 1441(e)(5).

Thus, since abstention is not warranted in these cases, and
since renoval was properly executed under 8§ 1441(e)(1)(B), the
Court determnes that original federal jurisdiction is
appropriate in these five causes of action under § 1369.

Additionally, as regards the m scell aneous petitions, the
Court notes that these petitions are ancillary proceedings filed
on behalf of potential plaintiffs and defendants before any civil
action itself was brought, either in this Court or in state
court. The notivation behind these m scell aneous petitions was
the preservation of evidence fromthe fire. The petitions sought
to preserve physical evidence fromthe tragedy by bringing it
under the protective custody and control of the Rhode Island
Superior Court. Since these petitions were filed, this evidence
has been collected in one warehouse facility here in Rhode
| sl and, and pl aced under the custody and control of the Rhode
| sl and Superior Court by virtue of the m scell aneous petitions.
The Court notes that it would be incongruous to remand only the
m scel | aneous petitions to state court, thus allowng the state
court to retain jurisdiction over the physical evidence necessary
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for litigation of the civil actions pending in this Court.
Jurisdiction over both the evidence and the civil actions should
be in the same court. Thus, this witer feels that exercising
jurisdiction over the m scell aneous petitions, and thus, over the
war ehouse of collected evidence, is not only proper under 8§
1369(b), but also incidental to exercising jurisdiction over the
civil actions at issue. Therefore, renoval of the m scell aneous
petitions was proper, and jurisdiction will be retained in this

Court.

VII. OQher Argunents for Remand

In addition to the argunents addressed heretofore, Opponents
of federal jurisdiction suggest that this Court should remand the
two renoved cases, Alves and O Brien, based on allegations that
Anheuser - Busch’ s renoval was procedurally inproper. The crux of
this argunent is that in the m scellaneous petitions there are no
named “defendants” only nanmed “respondents.” Qpponents argue
renmoval is therefore procedurally inappropriate under 8§
1441(e)(1)(B), as the statute requires renoval to be instigated
by “a defendant.” However, by serving Anheuser-Busch and the
ot her respondents with conplaints in these cases, the Qpponent -
petitioners effectively cast these parties in the role of
defendants to these clains. Because the words respondent and

def endant are al nbst synonynous, this witer refuses to
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i nval i date an ot herwi se proper renoval based nerely on the
niceties of legal rhetoric. Thus, the Court rejects this
ar gunent .

Anot her additional argunent raised by Opponents is that this
Court should abstain fromexercising its jurisdiction in this
case under another abstention doctrine, citing issues of
federalismand comty. The gist of Opponents’ argunent here is
that the state court, led by Justice Alice G bney, has al ready
i nvested considerable tinme and effort towards the proper
managenent of cases arising fromthe Station nightclub fire.
Opponents argue that in light of this commtnent of resources and
the large inpact that the case has had on the state of Rhode
I sland, this Court should recognize a substantial state interest
in these proceedi ngs and abstain fromexercising its
jurisdiction. However, such an argunent runs afoul of the First
Crcuit’s observation that a state court’s special sensitivity to
particular issues is not a just cause for federal abstention.

Qui ney, 833 F.2d at 1085 (“We are unaware of any case in which a
state court’s assertedly greater sensitivity to state or | ocal
conditions has been held to justify federal abstention.”)
Because this Court finds that no other judicially-created
abstention doctrine applies to this case, and because it refuses
to abstain based on Qpponents’ generalized concerns, this

argunment is rejected. Jurisdiction is proper in this Court under
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8 1369, and this Court will exercise it.

Concl usi on

For the aforenentioned reasons, Qpponents’ notions to
di sm ss and/or remand for |ack of subject matter jurisdiction are
denied. Based on the facts presented and the anal ysis conduct ed,
the Court concludes that abstention is not required in the five
cases discussed herein. This Court will exercise original
federal jurisdiction in these cases based on the MMIJA, 28 U. S . C
8§ 1369.

It is the intention of the Court to consolidate all the
Station fire cases filed in, renoved, or transferred to this
Court for discovery purposes so that discovery can proceed in an
orderly and coordinated fashion. To that end, discovery wll
remain stayed until Septenber 1, 2004, in order to allow all
potential plaintiffs an opportunity to bring suit and participate
in discovery fromthe outset.

It is so ordered.

Ronal d R Lagueux
Senior U S. District Judge
March | 2004
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