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TORRUELLA, Chi ef Judge. Prior to his appearance onthe first

day of acrimnal trial in Massachusetts state court, petitioner-
appel | ee Ronal d Johnson was struck on the head by afellowinmate. The
court deni ed Johnson' s notion for a conti nuance and continuedwith jury
sel ection. During a breakinthe proceedi ngs, Johnson col | apsed and
the court suspended the trial so that Johnson could be treated.
Johnson returnedtotrial onthe second day and was convi cted by a jury
on the third. After exhausting his remedies in the state courts,
Johnson filed a petition for a wit of habeas corpus in federal
district court alleging that the trial court's failure to hold a

conpetency hearing sua sponte after he becane ill violated his

Fourteenth Amendnent right to due process. The district court
granted the writ, holding that the state court's denial of
Johnson's notion for a new trial on the same grounds was an
unreasonabl e application of Supreme Court precedent and was
based on an unreasonabl e determ nati on of the facts. Johnson v.
Norton, No. 99-11249 (D. Mass. July 7, 2000). Thi s appeal
followed. We affirmthe decision of the district court.
BACKGROUND

On May 1, 1996, the Commonwealth of Massachusetts
i ssued a seven-count crimnal conplaint charging Johnson wth
assault and battery by neans of a dangerous weapon, assault with

a dangerous weapon and various firearnms charges. Johnson's
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trial was originally scheduled to comence on July 22, 1996, but
he moved for a continuance to permt him to retain private
counsel . After his nmotion was denied by the trial judge,
Johnson filed an emergency petition for a continuance in the
Suprenme Judicial Court of Massachusetts. A Single Justice of
that court denied the petition, and the case was called for

trial the next day, July 23, 1996.

A, Trial

On the first day of trial, Johnson's counsel inforned
the court that Johnson desired to nake a statenent. Johnson
t hen acknow edged, "Yes, | would like to represent nyself. And
" m not ready for trial today. | got knocked out this norning
com ng up fromM ddl eton. | was assaulted by another inmate and
knocked out. | nean, | don't really know what's going on." The

judge informed Johnson that the trial would continue, and
proceeded to engage in a colloquy with Johnson regarding his
notion to seek new counsel. The judge i nformed Johnson that he
had al ready deni ed that notion the previous day, and noved on to
Johnson's request to subpoena a witness and obtain a copy of the
police report. Follow ng this exchange, the judge entered into
a di scussion with Johnson's counsel concerning various matters,
including the <charge for possessing a handgun. Johnson

participated in this discussion, asking the trial judge whether
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t he gun had been found and, when the judge revealed that it had
not, how he could have been charged with the crinme. The judge
expl ai ned that the charge coul d be proven by wi tness statenents,
and Johnson raised no further objection.

The trial then noved to jury selection. After the jury
was enpanel ed and sworn, the judge declared a recess. Wen the
session resunmed, the judge told counsel that the court officer
had received a report fromthe nurse indicating that "the back
of [Johnson's] head is blown up and that's she recommendi ng
[sic] that he be hospitalized."” The nurse entered the courtroom
and reported that Johnson "passed out twice and he's vomting
and he's a little shaky and he doesn't renenber, he said he
passed out this norning." She suggested that Johnson m ght have
a concussion and should be "checked out."

The court suspended proceedings for the day, but
continued to discuss with counsel matters relating to scheduling
and witnesses. In the course of this discussion, the court was
informed that two jurors m ght have known one of the victins.
The judge asked defense counsel whether he would waive his
client's presence during the discussion of this issue. Defense
counsel responded that, "due to the fact that [Johnson had]
taken ill," he would waive his client's presence. Follow ng an

unrecor ded si debar di scussion, the judge informed the jury that
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Johnson had "beconme ill" and that, as a result, the trial would
be postponed until the next norning.

Johnson was present in the courtroom the follow ng
norni ng. Follow ng a di scussion of prelimnary matters, defense
counsel noved for a mstrial, stating that he had been tal king
to his client earlier and that "there [were] sone serious
guestions here of his nental capacity to assist . . . hinmself in
the conduct of this trial [and that] there's a question as to
his conpetency and nmental capacity."” The judge denied the
notion, stating that the court officer whom he had directed to
call the nurse at the detention facility had already infornmed
him that Johnson was "nedically cleared" to appear in the
courtroom The trial proceeded for the remni nder of the day.
After the defense rested and the jury was dism ssed, the judge
made the foll owi ng address to counsel:

In light of the issue that was raised this

nmor ni ng, |' mnow having witnessed the entire

day's proceedings [sic], | just want to make

sonme findings for the record, in |ight of

the statement this norning that M. Johnson

was not conpetent to continue with the trial

t oday because of his injury. | just want to

state for the record that M. Johnson has

been extrenmely alert all day. He has been

writing notes to his counsel. He has been

extremely invol ved and focused on the trial.

Rai si ng questions, asking his Counsel both

verbally and in witing to ask certain

guesti ons. Rai sing his hand on numerous

occasi ons which | have no problem with. I

commend him for doing it and | think he's
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done an excellent job. But there's no

question in nmy mnd as a matter of fact that

t he Defendant has been quite able to assi st

his lawer in conducting the trial here

today and in fact on nore than nunerous

occasions, directed his lawer to ask

certain questions, both in witing and

verbal ly.

On the third day of trial, the jury returned a verdi ct
agai nst Johnson. Bef ore sentencing, Johnson asked to address
the court. 1In his remarks, Johnson all eged that he did not have
a fair trial because two of the jurors may have known one of the
victims. The judge responded that he had inquired into the
matter and that both jurors had indicated that they woul d not be
i nfluenced by any prior know edge. The court sentenced Johnson
to two and a half years on the assault and battery with a
danger ous weapons charge and two and a half years for the
firearms charge, to be served consecutively. The court gave a
suspended sentence of ten years for the assault by nmeans of a
danger ous weapons charge, and the renmaining convictions were
entered and placed on file.

B. Motion for a New Tri al

On March 19, 1997, Johnson, represented by new counsel,

filed a notion for a newtrial, alleging, inter alia, that trial

counsel had inproperly waived his right to be present at jury
sel ection and that he "never agreed to let the trial continue

after he was taken back [to the detention facility] after
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vomting and fainting on the day the jury was selected.”
Johnson further alleged that, since nuch of the jury selection
process was conducted at sidebar while he remained at the
def ense table, he was "de facto" excluded fromparticipating at
all. Johnson subnmitted an affidavit in support of his notion,
claimng that he was not content with the jury selected and t hat
his trial counsel did not explain that he could keep certain
persons off the jury. Johnson's trial counsel also submtted an
affidavit, stating that Johnson had not been conpetent to assi st
in the jury selection process, and that Johnson's understandi ng
of the jury selection process was "inperfect." The trial
counsel added that "[d]uring that time, [he] was unable to
conmmuni cate effectively with [Johnson]" and, as a result,
Johnson "was unabl e to understand or participate, at all, in the
jury selection process."”

On May 13, 1997, the same judge who presided at trial
held a hearing on Johnson's new trial notion. On the issue of
Johnson's participation during jury selection, the judge stated
that he "specifically" renenbered seeing Johnson "confer with
his lawer . . . during the jury selection.” Though it was not
explicitly stated as a basis for the notion for a newtrial, the
i ssue of Johnson's conpetency arose from counsel's response to

the judge's statenment: he indicated that despite the judge's
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observations, trial counsel had been unable to conmunicate with
Johnson and that Johnson had passed out tw ce during the break
following jury selection.

The trial judge deni ed Johnson's notion for a newtri al

based, inter alia, on the court's "specific recollection of

di scussi ons between defense counsel and [Johnson] concerning t he
conposition of the jury during the selection process.”

Commonweal th v. Johnson, No. 9560-CR-1269 at 4 (Mass. Dist. Ct.

June 19, 1997). The judge further noted that Johnson "was in
the courtroom at all times during selection of the jury and
counsel and did continuously engage in discussion with [his
| awyer] during the process.” | d. Wth regard to trial
counsel's affidavit that Johnson was not conpetent to assist in
jury selection, the judge held that the statenent "was not
really conpetent evidence as to [Johnson's ability] to assi st
[ counsel] during the selection process.” | d. at n. 2. The
j udge went on to explain that:

The Court was never informed that the

[ petitioner] was wunable to wunderstand or

participate at all in the jury selection

process, indeed, the conversations between

def ense counsel and the [petitioner] during

jury selection stand in marked contrast to

an affidavit that appeared after the hearing

on the notion for a new trial.
| d. The judge concluded that Johnson "was deprived of no

constitutional rights during the jury selection process."” |d.
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C. The State Court Appeal

Johnson appeal ed his convictions as well as the deni al
of his nmotion for a new trial to the Massachusetts Appeals
Court. In his appeal Johnson clained that the trial judge erred

when he failed to hold a conpetency hearing sua sponte after

Johnson becane ill on the first day of trial. The appeals court
rejectedthis claim concludingthat "it was not error for the judgeto
proceedwithtrial™ w thout hol di ng a conpetency hearing after Johnson

returned on the second day. Comonwealth v. Johnson, No. 97-P- 1450

(Mass. App. Ct. May 5, 1998) (nenorandumand order). The Suprene
Judi ci al Court of Massachusetts deni ed Johnson's application for | eave

to obtain further appellate review. Commonwealth v. Johnson, 700

N. E. 2d 268 (Mass. 1998). Johnsonthenfiled a petition seekingawit
of habeas cor pus.
D. The Federal District Court Opinion

The district court granted Johnson's petition,
concluding that despite the state court's determ nation that
Johnson was conpetent to continue with trial on the second day,
sufficient doubt existed as to Johnson's conpetency during jury
sel ection to warrant a conpetency hearing. |In particular, the
court noted that at the start of the first day of trial, the
state trial judge was aware that Johnson had suffered a head

injury. Johnson, No. 99-11249 at 9. The state court was al so
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i nformed of Johnson's subsequent fainting and vomting after he
was taken to the holding cell. 1d. Finally, the state court
received the examning nurse's diagnosis of a possible
concussion and the need for x-rays and further nedical
attention. 1d. Taken together, "a substantial body of evidence

on the first day of trial cast doubt on Johnson's ability to

under st and the proceedi ngs against him" |d. (enphasis added).
The federal district court added that neither the nurse's
report concerning Johnson's condition the follow ng day nor the

state court's sua sponte observations of Johnson's deneanor were

adequate substitutes for an evidentiary hearing. 1d. at 10.
DI SCUSSI ON
The Antiterrorismand Ef fecti ve Death Penalty Act of 1996
(AEDPA) pl aces newrestrictions onadistrict court's power to grant
writs of habeas corpus to state prisoners.® Under 28 US.C 8§
2254(d) (1), adistrict court my issuethewit only where a state

court's adjudicationonthe nerits "resultedin adecisionthat was
contrary to, or involved an unreasonabl e application of, clearly

est abl i shed Federal | aw, as determ ned by t he Suprenme Court of the

1 Since Johnson's habeas petitionwas filed after the effective date
of t he AEDPA, the provi sions of that Act apply to this appeal. Lindh
v. Murphy, 521 U. S. 321, 336 (1997).
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United States."? A state court decisionis "contrary to" clearly
establ i shed federal law"if the state court arrives at a concl usi on
opposite to that reached by [the Suprene] Court on a question of | awor

if the state court decides a case differently than [the Suprene] Court

has on a set of materially indistinguishable facts.” WIIlianms v.
Taylor, 529 U.S. 362, __ ; 120 S. Ct. 1495, 1523 (2000). Under the

"unreasonabl e application" clause, awit may i ssue "if the state court
identifies the correct governinglegal principlefrom[the Suprene]
Court's deci si ons but unreasonably applies that principletothe facts
of the prisoner's case.” |d. Wrreviewa federal district court's

| egal concl usions in a habeas proceedi ngde novo. Sinpson v. Mat esanz,

175 F. 3d 200, 205 (1st Cir. 1999).

It has | ong been held that the conviction of an accused
person |l egal ly i nconpetent tostandtrial violates due process. Pate
v. Robi nson, 383 U. S. 375, 378 (1966). The test for | egal conpetence
is "whet her [the defendant] has sufficient present ability to consult
wi th hislawer with areasonabl e degree of rati onal understandi ng and
whet her he has a rational as well as factual understandi ng of the

pr oceedi ngs agai nst him" Drope v. Mssouri, 420 U. S. 162, 172 (1975).

The Massachusetts Appeal s Court recogni zed t hat under Pate, "[i]n those

2 The district court may also issue the wit if the adjudication
"resul ted in adecisionthat was based on an unreasonabl e det erm nati on
of the facts inlight of the evidence presented inthe State court
proceedi ng," 28 U.S. C. § 2254(d)(2), a provi sion we do not address in
t hi s opinion.
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situations where there exists doubt as to whether the defendant
satisfies thistest, thejudge nust, onhisowninitiative, conduct a
full hearing ontheissue." Johnson, No. 97-P-1450 at 4 (citations
omtted). Since the state appeals court correctly identifiedthe
Suprene Court rul e governi ng t he case at bar, we nust det er mi ne whet her
its deci sion constituted an "unreasonabl e application” of that rule.?
Wliliams, 120 S. Ct. at 1521. Consequently, we nust ask whet her the
state court's application of Suprene Court precedent was "objectively
unreasonable.™ 1d. at 1523.

Due process requires a court to hol d a conpet ency heari ng sua
spont e whenever evi dence rai ses a sufficient doubt as to t he conpet ence

of the accused.* Drope, 410 U S. at 180; Pate, 383 U.S. at 385. "There

3 AEDPA' s al ternative ground does not come i nto pl ay here because t he
facts of this case are "materially distinguishable” fromthose in
ei t her of the governi ng Suprene Court precedents. See Drope, 420 U. S.
at 180 (anal yzi ng wei ght gi ven to defendant's suici de attenpt and
irrational behavior); Pate, 383 U. S. at 385 (conpetency eval uated in
i ght of defendant's previous confinenment as a psychopath).

4 No consi stent phrase has been used t o descri be t he preci se quant um
of doubt necessary to pronpt a conpetency hearing. See, e.qg., Giffin
v. Lockhart, 935 F. 2d 926, 929 n.2 (8th Cir. 1991) (revi ewi ng vari ous
standards). The Suprenme Court in Pate used the |anguage of the
I 1'1inois statute under consi deration, which required "bona fide" doubt.
383 U. S. at 385. However, the Court i nDrope was careful to point out
that this standard was not constitutionally nmandated. 420 U. S. at 172-
73. We agreewiththe Eighth Circuit that "bona fi de" doubt is not
entirely useful inpractice: "[T] he questi on whet her an evi denti ary
hearing is required does not depend on the sincerity, genui neness, etc.
of the judge's doubt -- we can assune any judge's doubt has these
qualities.”" Giffin, 935 F.2d at 929 n. 2. It al so seens unwiseto
sinply enploy the rel evant state court standard, since doi ng so woul d
result invarying degrees of strictness for an ot herw se obj ective
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are, of course, no fixed or i mmut abl e si gns whichinvariably indicate
the need for further inquiry to determ ne fitness to proceed; the
guestion is often a difficult one in which a w de range of
mani f est ati ons and subt| e nuances are i nplicated.” Drope, 410 U. S. at
180. Possible factors for the judge to consider are "a defendant's
irrational behavior, his denmeanor at trial, and any prior nedi cal
opi nion on conpetence to stand trial." 1d.

The appeal s court appears to have heeded this adviceinits
opinion. Inparticular, the court basedits decisiononthefoll ow ng
factors. First, the judge relied on a report fromthe nurse that

Johnson was "nedically cleared" toattendthetrial. Second, thetrial

test. We thus followthe Eighth Circuit's approach and adopt a
standard of "sufficient doubt," the phrase used to express the Court's
hol ding inDrope, 420 U.S. at 180, and used i n subsequent Suprene Court
cases. See GQiffin, 929 at n.2 (citingFord v. Wai nwight, 477 U. S.
399, 417 (1986)).

Al t hough t he appeal s court appliedthe test of "substantial doubt”
-- a standard never used by the Supreme Court -- it is not
consequential here. First, tothe extent that this point has not been
firmy articul ated by the Suprene Court, the general ruleis still
"clearly established.” See O Brien, 145 F. 3d at 24 (noting that the
term "clearly established . . . cut[s] a wi der swath" under 8§
2254(d) (1) thaninqualifiedimunity context). Second, it is not
enough that the state court applied Suprene Court precedent erroneously
or even incorrectly, "the application nust al so be unreasonabl e.™
Wlliams, 120 S. Ct. 1522. Here, it was reasonabl e for the appeal s
court to assume that state | awgoverned t he requi renments for sua spont e
conpet ency hearings. See, e.d., Drope, 420 U. S. at 180 (eval uati ng
M ssouri statute protecting |l egally inconpetent persons fromstandi ng
trial). Moreover, sincetheerror allegedinthis caseisthe appeal s
court's failure to eval uate conpetency inthe rel evant time period, the
preci se standard of doubt used by the court is not at issue.
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j udge observed that "[t] here [was] no indicationthe defendant was
acting in an inpaired manner at the begi nning of the second day."
Johnson, No. 97-P-1450 at 5. Third, the appeal s court opi ned t hat
since thetrial judge was abl e to observe Johnson's behavi or at the
pretrial hearing and duringthetrial, he "could have conpared t he
def endant' s deneanor and responses before and after the injury" and
concl ude therefromthat there was no conpetency i ssue. 1d. The
j udge' s findings on Johnson' s behavi or on the second day, the court
bel i eved, supportedthis rationale. Finally, the court notedthat
"[n] o evidence of inpairment was offered in connection with the
defendant's notion for a newtrial."® 1d.

Al t hough t he court' s reasoni ng may have been sound, it erred
i nonecrucial respect: theultinmate question asked by the state court

was whet her the judge "err[ed] inproceedi ng without an evi denti ary

heari ng [ on conpetency]" on the second day of trial. Id. (enphasis
added). Thus, though the court nmay have correctly determ ned t hat

t here was no doubt concerni ng Johnson's conpetence to continuewth

> The trial judge al so coommented onthis fact indismssingthetrial
counsel 's affidavit as tardy and "not conpetent." Johnson, No. 9560-
CR- 1269 at 4. Though this reason was not central to either court's
decision, cf. Pate, 383 U. S. at 384 (addressi ng argunent that counsel's
failureto specificallyrequest ahearing constituted a"waiver" onthe
i ssue of conpetency), it isirrelevant. Not only could anotionfor a
newtrial based oninconpetency be sufficient toraisetheissuetothe
court, see id., but such a request is not germane to the present
guestion, nanely, whether the court was requiredto make t he deci si on
on its own.
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trial after he collapsed, its decision did not address whet her
Johnson' s injury rai sed sufficient doubt concerni ng his conpet ency on
the first day of trial, prior tohis collapse. |ndeed, neither the
trial judge nor the appeal s court squarely addressed howJohnson's
col | apse, and the nurse's subsequent opinion that the head trauma
incurred by Johnson m ght possibly be a concussion requiring
hospitalization, m ght have affected his ability to understand and
participateinthe jury sel ection proceedi ngs i medi ately precedi ng
t hose events.

According to appel lants, thisinfirmty was cured t hrough the
col | oquy whi ch t ook pl ace at t he begi nning of the first day of trial.
Johnson's ability to ask questions regardi ng the nature of his case and
t he char ges agai nst him they argue, denonstrates that he was fully
abl e t o under st and t he proceedi ngs, and t hus rai sed no doubt as to his
conpetency onthe first day. This reasoning m sses the point. As the
Suprene Court has clearly cautioned, "[e]ven when a defendant is
conpet ent at the commencenent of histrial, atrial court nust al ways
be alert to circunstances suggesti ng a change t hat woul d render t he
accused unabl e to neet t he standards of conpetenceto standtrial."”
Drope, 420 U. S. at 181. Thereis no better illustrationof this maxim
t han the i nstant case. Evenif we accept that Johnson net t he standard

for conpetency at the start of the first day of trial, the undi sputed
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fact remai ns that a fewhours | ater, he passed i nt o unconsci ousness.®
I nthe unlikely event that we woul d, i nthe absence of expert opi ni on,
entertainthe notionthat Johnson' s illness occurred instantaneously,
i.e., that he was perfectly luciduntil the exact nonent he col | apsed,
such a possibilityis beliedbytherecord: thetrial court toldthe
jury that "[they] m ght have noticed that he was feelingill inthe
courtroom” Thus, we knowt hat at some poi nt between the start of the
trial and the end of jury sel ection, Johnson began t o experi ence t he
synptons which |l ed to his passing out and, later, vomting. At what
point this deterioration began and to what degree it influenced his
under st andi ng of the proceedi ngs, we cannot know.” Most i nportantly,
t he nurse' s report provi ded obj ective nedi cal evi dence that Johnson nmay
have been physical ly i ncapacitated during jury selection. Inshort,
this was not, as i nPate and Drope, a question of a defendant's state
of mndwthrespect to possible nental illness; it was a mani f est
medi cal condition which raised a sufficient doubt as to Johnson's

conpetency during the jury selection process.

6 Although thereis no allegationthat Johnson di ssenbl ed his trauna,
we note that thetrial judge explicitly di smssed any such possibility,
observing that there was "physical corroboration” of the injury.

7 Johnson's only statenment duringthistinewas the foll ow ng response
tothe clerk's instruction that he coul d exerci se two perenptory
chal I enges: "Can | have, can | have, ny | awyer only wite two of these
(i naudible). Still hasn't witetherest of them | don't know, I
don't knowthe jurors," which we agreewith the district court was not
entirely responsive.
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Qur concl usi on does not, as appel | ants contend, substitute
our own factual determ nations for those of thetrial judge. It is
true that the judge observed Johnson conferring with his | awer
t hr oughout jury sel ection.® However, "while [this observation] m ght
be rel evant tothe ultimate deci sion as to [conpetency], it cannot be
relieduponto dispensew th ahearingonthat veryissue." Pate, 383
U.S. at 385-86 (stating that factors favoring a fi ndi ng of conpet ency
do not justify ignoring uncontroverted evidencetothe contrary). In
ot her words, a court's factual findings cannot cure sufficient doubt
concerni ng conpetency in the absence of an evidentiary hearing.

For the reasons stated herein, we agreewith the district
court that the state court's deci sion constituted an unreasonabl e

application of clearly established Suprene Court | awandaffirmthe

i ssuance of the wit.

8 W do not analyze this factor separately, as didthe district court,
under 8 2254(d)(2). First, the appeal s court's decisiononthe nerits
of the conpetency cl ai mwas not "based"” onthis fact: i ndeed, it was
not even consi dered since the court did not address the first day's
proceedi ngs inthat part of its opinion. See Johnson, No. 97-P- 1450,
at 4-5. More saliently, because accepting the judge's observation as
true would not cure the legal error, further review is unnecessary.
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